Smith v. Commissioner of the Social Security Administration Doc. 25

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
PAUL J. SMITH,

Plaintiff,
Case No. 2:16-cv-1010

Judge George C. Smith
Magistrate Judge Vascura
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Paul J. Smith, bnigs this action under 42 U.S.§§ 405(g) and 1383(c)(3) for
review of a final decision of theommissioner of Social SecuritfGommissionel) denying his
applications for social security disability insnca benefits and supplemental security income.
This matter is before the United States Magistrate Judge for a Report and Recommendation on
Plaintiff's Statement of Errors (EQ¥o. 21), the CommissionerMemorandum in Opposition
(ECF No. 24), and the administiree record (ECF Nos. 12-14). Fthe reasons that follow, it is
RECOMMENDED that the CourREVERSE the Commissioner of Social Security’s
nondisability finding andREM AND this case to the Commissiorard the administrative law
judge under Sentence Four of § 405(q).

I. BACKGROUND
Plaintiff filed his application for a period ofgdibility and disability insurance benefits, as

well as a Title XVI application for supplemehszcurity income, on May 14, 2013. He alleged
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disability beginning on December 14, 2011, primadile to impairment of his left shoulder.
The Social Security Admistration initially denied his application and again upon
reconsideration. Plaintiff requested@novchearing before an administrative law judge.

Administrative Law Judge John L. Shai(éne “ALJ”) held a hearing on June 16, 2015,
at which Plaintiff, represented by counsel, appd and testified. (Rt 728-46). Medical
Expert Dr. Ronald E. Kendrick, M.D. (“ME;)and Vocational Expert Hermona C. Robinson
(“VE"), also appeared and testifiedld( Plaintiff testified thahe had problems with both
shoulders and that his left shoulder was wolde.indicated that hevas left-handed. When
asked how much he could pick up and cavith both hands, Plaintiff responded “Probably
around 30 pounds, maybe, as long asdtshort distance,” but that beuld not pick that weight
up repeatedly. (R. at 735.) He estimateat tie could “probably . . . try” lifting 10 pounds
repeatedly. I1(l.) When the ALJ pointed out that 10 pourgla little more thn a gallon of milk,
Plaintiff responded “That’s a little heavy.’ld()

The ME opined that Plaintiff retained the aajty to work “around light level” with no
reaching overhead and limited to frequent reaglotherwise. When Plaintiff’'s counsel pointed
out that state-agency reviewg physician Dr. Bowles had opined that Plaintiff retained the
capacity for only occasionalaehing with his left upper extremity, the ME responded,
“[Plaintiff] was discharged from Dr. Kovadk 13f, 4, November 2012, he basically had full
range of motion of his left shoulder with occasibpain. | don’t see hothat translates into
those restrictions.” (R. &139-740.)

The VE testified that a hypotheal individual of Plaintiffs age, education, and work

experience and with the residdahctional capacity (“RFC”) the ALJ ultimately assessed could
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not perform Plaintiff's past wég but could perform other full-tiey competitive work such as
garment sorter, with 120,000 positions in tlagional economy; marker, with 115,000 positions
in the national economy; and packager, with 250,000 positions in tlh@alagconomy. The VE
further testified modification of the RFC to contain a limitation to only occasional reaching
rather than frequent reaching would preclud@petitive employment. (R. at 745.)

On August 14, 2015, the ALJ issued a decisioting that Plainfif was not disabled
within the meaning of the Soci8ecurity Act. (R. at 29-43.At step one of the sequential
evaluation processthe ALJ found that Plaintiff had nohgaged in substantially gainful activity
since his alleged onset date of December 14, 2Uh&. ALJ found that Plaintiff had the severe
impairments of left shoulder torn rotator cuffatsis post-surgery, and gt shoulder tear. The
ALJ concluded that Plaintiff did not, howeyéave an impairment or combination of

impairments that met or medically equaled ontheflisted impairments described in 20 C.F.R.

! Social Security Regulationequire ALJs to resolve aggibility claim through a five-
step sequential evaluation of the evidenSee20 C.F.R§ 416.920(a)(4). Although a
dispositive finding at any step terminates the ‘Alréview,see Colvin v. Barnhard75 F.3d
727, 730 (6th Cir. 2007), if fully considered, texjuential review considers and answers five
guestions:

1. Is the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?
3. Do the claimarg severe impairments, alone or in combination, meet or

equal the criteria of an impairment set forth in the Commiss®hésting of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4, Considering the claimdatresidual functional cagity, can the claimant
perform his or her past relevant work?
5. Considering the claimant’s agelueation, past work experience, and

residual functional capacity, can the claimpetform other work available in the
national economy?

See20 C.F.R§ 416.920(a)(4)see also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
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Part 404, Subpart P, Appendix At step four of the sequentiprocess, the ALJ set forth
Plaintiff's RFC as follows:

[Plaintiff] has the residual functionaapacity to perform light work as
defined in 20 CFR 404.1567(b) and 416.967(I9pecifically, he can lift ten
pounds frequently and 20 pounds occasionally. However, he is further limited in
that he cannot do overhead reaching with bilateral upper extremities, but he
can frequently reach in all other directs.

(R. at 32.)

In reaching this RFC, the ALJ accorded “greaight” to the opiron of Medical Expert

Dr. Kendrick, reasoning that “fip medical evidence supports the residual functional capacity . .

.7 and specifically citing the February 2018 ttional capacity evaluation prepared by Ms.
Brailer and also the February opinion of Bltic, which was premised upon the results of Ms.
Brailer's evaluation. (R. at 38.) The ALJ notkdt Ms. Brailer had opined that Plaintiff was
limited to reaching with his left arm on adugent basis below his shoulder level and an
occasional basis overhead.

The ALJ assigned “little weight” to staegency consultative examiner Dr. Nancy
Renneker, M.D.’s opinion “because it is incotes with the opinions of the State Agency
reviewing physicians, who founditially that [Plaintiff] was ca@able of medium work with
occasional reaching with the left upper extity” and who later, upon reconsideration, “found
that he was limited to light work with no avead reaching and witttcasional reaching with
the left upper extremity.” (R. at 39.) The Ahlso reasoned that Dr. Renneker’s opinion was
not supported by her own evaluation, citing taearlier November 2012 evaluation in which Dr.

Renneker opined that Plaintiff had an 18% lgfper extremity impairment based upon the 5th



Edition of the AMA Guides to the Eduation of Permanent Impairmen{(R. at 40 (citing
Renneker Nov. 2012 IME, R. at 629).) As releviasite, Dr. Renneker opined in April 2014 that
Plaintiff could not engage in repetitive useetther arm for any task. (R. at 626.)

The ALJ likewise assigned “little weight” toeating physician Dr. David Brill, M.D.’s
2013 physical capacity evaluation in whichdpned that was limited to only occasional
reaching. (R. at 40.) The ALJ pointed out tbatBrill referenced the functional capacity
evaluation Ms. Brailer performetut that Ms. Brailer's evaluation was inconsistent with the
more severe limitations Dr. Brill opined. &LJ likewise rejecte®r. Brill's June 2014
opinion that Plaintiff had thiunctional limitations Dr. Reneker opined, referencing his
assessment of Dr. Renneker’s opinio(i3. at 39.)

Finally, the ALJ “accorded great weight” ie opinions of state-agency reviewing
physicians Drs. Diane Manos, M.D., and WilliamlBav.D. (R. at 39-40.) The ALJ reasoned
that “these assessments are consisteht aitd are well-supportday, the objective medical
evidence, and these opinions ateepted as an accurate repreg@maof [Plaintiff's] status . . .

" (Id.) Both Drs. Manos and Bolz opined irethrespective July 201&nd October 2013 initial
and reconsideration opinions that Plaintiff wasrretgd to only occasional reaching with his left
upper extremity. (R. at 89; 128.) The ALJ notieat Drs. Manos and Bolz had opined a left
upper-extremity reaching limitation greater thenfound and addressed this as follows:
“[Plaintiff] testified that hecould pick up 30 pounds occasionally. This suggests much greater
ability than the state agency opinismpports.” (R. at 40.)

Relying on the VE’s testimony, the ALJ conclddéat Plaintiff could perform jobs that

2 Review of the referenced November 20ME reveals that DrRenneker had opined a
22% left extremity impairment, not an 18% impairment.
5



exist in significant numbers in the national eamyo He therefore concluded that Plaintiff was
not disabled under the SocBé¢curity Act during the tevant period.

On October 13, 2015, the Appeals Council denied Pldmti#fjuest for review without
substantive comment and adopted the’Aldécision as the Commissiotseiinal decision. (R. 1-
6). Plaintiff then timel}commenced the instant action.

In his Statement of Errors (ECF No. 21)aintiff challenges the ALJ’s consideration and
weighing of the opinions of Drs. Renneker and BoRlaintiff maintains that the bases the ALJ
offered for rejecting Dr. Renneks opinion lack sultsintial evidence. Plaintiff similarly
contends that the ALJ failed to offer a goedson for rejecting Dr. Bolz’s opined reaching
limitation. Plaintiff submits thathese errors are not harmless in light of the VE’s testimony that
a modification of the RFC to contain a limitationawoly occasional reaching rather than frequent
reaching would preclude competitive employment.

In her Memorandum in Opposition (ECF Nagl), the Commissioner argues that the ALJ
correctly pointed out that Dr. Renneker hadfooind 100% impairment and that her opinions
were inconsistent with th&ate-agency reviewing physio& opinions. The Commissioner

emphasizes that the ALJ has the responsibiligetermine a claimant's RFC and that the ALJ’s

3 Plaintiff also challenges the ALJ's considtion of Dr. Brill's opinion, but fails to
develop this argument beyond submitting thatAlh.J’'s erroneous consideration of Dr.
Renneker’s opinion is compounded@n that Dr. Brill agreed with Dr. Renneker’s findings.
Thus, the undersigned need not @&ddrthis contention of erro6ee McPherson v. Kelsey25
F.3d 989, 996-96 (6th Cir. 1997) (“[l]ssues advetted a perfunctory manner, unaccompanied
by some effort at developed argumentation, are deevaeakd. It is not sufficient for a party to
mention a possible argument in the most skeletgl, leaving the court to . . . put flesh on its
bones.” (internal quotation marks and citations omittédip)ton v. Comm’r of Soc. Sga47
F.3d 477, 490-91 (6th Cir. 2006) (“This challengarrants little discussion, as Hollon has made
little effort to develop this argument in her braef appeal, or to identifgny specific aspects of
the Commissioner’s determination that latlpport in the record.”).
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decision must be upheld where substantialeswié both contradicts asdpports the decision.
She concludes that because substantial es@sumpports the ALJ’s decision, this Court should
affirm the decision. The Commissioner neglectaddress Plaintiff’'s arguents with respect to
the ALJ’s consideration ddr. Bolz’s opinion.
[l. STANDARD OF REVIEW

When reviewing a case under the Socialugigy Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. Sé82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢36 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C.
8§ 405(g) (“[t]he findings of the Commissioner ofct Security as tany fact, if supported by
substantial evidence, shall be conclusive . . .Uhder this standard, “substantial evidence is
defined as ‘more than a scintilla of evidencelbss than a preponderance; it is such relevant
evidence as a reasonable mind might acaepidequate to support a conclusiorRdgers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial Elence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronfjthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (19519¢rt. denied sub nom. Paper,
Allied-Indus., Chem.& Energy Workers Int’l Union v. TNS, 1687 U.S. 1106 (2003).
Nevertheless, “if substantial evidence suppomrsAhJ’s decision, this Qurt defers to that
finding ‘even if there is substaat evidence in theecord that would haveupported an opposite

conclusion.” Blakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (6th Cir. 2009) (quotkgy V.
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Callahan 109 F.3d 270, 273 (6th Cir. 1997)).
1. ANALYSIS

The undersigned concludes that the erraesfth] committed within is consideration of
the opinions of Drs. Renneker and Bolz deprivissRFC formulation and ultimate nondisability
finding of substantial evidence.

To begin, neither of the reasons the Afg¢ied for rejecting Dr. Renneker’s April 2014
opinion constitute good reasons. The ALJ firseé in concluding that Dr. Renneker’s April
2014 opinion was not supported by her own evanatiAs discussed above, to support this
assertion, the ALJ cites to aarlier, 2012 evaluation in wdh Dr. Renneker assessed the
percentage of impairment in accordance \ith Edition of the AMA Gides to the Evaluation
of Permanent Impairment. Although the NovemB012 IME reveals that Dr. Renneker opined
a 22% left extremity impairment, (R. at 6283ther than the “18% impaired and 82% not
impaired,” (R. at 39), the ALJ stated, the A& misstatement of 18% rather than 22% is
inconsequential.

The problem is that the ALJ construed Renneker’s 2012 assessment to support the
conclusion Plaintiff was not ipaired 82% of the time.Sgeid. (“This supports a finding that
[Plaintiff can lift ‘frequently’).) The terms “ocasional” and “frequehtare terms of art in
Social Security law. “Occasional” means occurrirapirvery little up to 1/®f the time. Social
Security Ruling (SSR) 83-10, 1983 WL 31251. “Freglieneans occurring from 1/3 to 2/3 of
the time. Id. Based upon his statements, it appdasALJ equated the percentage of non-
impairment with the percentage of time that Rtiffi could use his extremity. Contrary to the

ALJ’'s apparent contention, however, Dr. Rennekeoisclusion in 2012 that Plaintiff's left arm
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was only 22% impaired does not support the conmtutiiat he could lift olaterally reach up to
66% of the time or frequently as the ALJ ultimately determined. Rather, Dr. Renneker arrived at
this assessment as required by the Ohio Buné&orkers Compensation using 5th Edition of
the AMA Guides to the Evaluation of Permanknpairment. As Plaintiff points out, the AMA
impairment percentages fail to reveal whethpawicular work-related limitation is appropriate.
SeeBegley v. SullivanNo. 89-6241, 909 F.2d 1482, 1990 WL 113557, at *2 n.1 (6th Cir. Aug.
8, 1990) (unpublished table decisiosiates that “the AMA impairent ratings are not correlated
in any way with the social security disabilpyyogram,” and such evidence is not “outcome
determinative.”see alsdHerold v. Comm’r of Soc. Se&o. 1:11-cv-758, 2012 WL 441036, at
*5 (S.D. Ohio Feb. 10, 2012) (reversing where ALJ committed a number of errors in assessing
physician’s opinion, including iance upon another physician’s AMA impairment rating to
conclude that the claimant was ontynimally impaired).

The only other reason the ALJ offered fejecting Dr. Renneker’s April 2014 opinion
was that “it [was] inconsistentith the opinions of the State Agcy reviewing physicians.” (R.
at 39.) Inconsistency alone, however, is notsasi@ reject the opinion of an examining source
over that of a non-examining sourcéee20 CFR § 416.927(c) (“Gersdly, we give more
weight to the opinion of a satg who has examined you tharthe opinion of a source who has
not examined you.”).

Although the ALJ rejected Dr. Renneker’srapn in part based upon its inconsistency
the opinions of state-agency reviewing physicians. Manos and Bolz, which he had accorded
“great weight,” he rejected Drs. Manos and2Bofinding that Plaitiff required a left-arm

limitation to only occasional reaching. The Abased his rejection of this limitation upon
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Plaintiff's hearing testimony thdte could lift “[p]robablyaround 30 pounds.” (R. at 40, 735.)
Plaintiff's testimony that he could lift “[ptbably around 30 pounds as long as it's a short
distance,” with the further qualification that beuld not do so repeatedly, (R. at 735), does not
constitute a good reason for concluding thatriéifhidoes not require eompletely distinct
reaching limitation. Put another way, liftiagd reaching are diffenéfunctions, and hownuch
an individual can lift at one time does reveal whertcentage of the day ardividual is able to
reach. Indeed, nearly every medical source wffiered an opinion on Plaintiff's functional
capacity provided separate assesgmehhis ability to reach and his ability to lift. And as is
relevant here, many sources considered sepaiRliahtiff’'s capacity to reach overhead and his
capacity to reach laterally.

In sum, the undersigned agrees that thd Atred in his considation and weighing of
the opinions of Drs. Renneker and Bolz. Thdarsigned further condlies that these errors
were not harmless. The VE testified that madifion of the RFC to contain a limitation to only
occasional reaching rather than frequent rigactvould preclude competitive employment. (R.
at 745.) Dr. Bolz concluded that Plaintifhs limited to only occasional reaching, and Dr.
Renneker concluded that he washlado repetitively use eitharm for any task and unable to
push or pull with either arm. Moreover, thisist a situation where the opinions at issue are so
“patently deficient that the Commissier could not possibly credit” themjilson v. Comm’r of
Soc. Se¢378 F.3d 541, 547 (6th Cir. 2004). To the contrary, review of Dr. Renneker’s 2014
IME opinion reveals that she premised bpmion upon her interview with Plaintiff, an
examination she conducted, and her revieWwi®imedical records, including MRI evidence,

physical therapy notes, her prior report, and treatment notesgortsrgom Drs. Seni, Kovack,
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Altic, and Weiss. (R. at 623-633.) TurningD®&. Bolz’s opinion, the ALJ concluded that it was
“consistent with, and . . . wellupported by the objective medicalidence.” (R. at 39-40.) In
addition, like Drs. Renneker and Bolz, Drs. Manod Brill also opined thaPlaintiff had greater
functional limitations thathe ALJ assessed.

The Commissioner’s arguments to the camt fail to persuade. The Commissioner
correctly points out that the ALJ has the respulity to determine a @imant’s RFC and that
the ALJ’s decision must be upheld where substantial evidence bothdictstend supports the
decision. The Commissioner may also be correcttiigatecord in this @ supplies substantial
evidence both supporting and contradicting #L.J's RFC determination and consequent
nondisability finding. But even if the recordrtains substantial evidence supporting the ALJ’'s
RFC assessment, the undersigned is unablesteri how the errors dimed above may have
influenced the ALJ’s RFC calculation. The undgmed is therefore coimced that the ALJ’s
errors in analyzing the record evidence may not have been harmless and that this matter should
be remanded for further consideratiddeeGlenn v. Comm’r of Soc. Sez63 F.3d 494, 499-
500 (6th Cir. 2014) (errors in the ALJ's charzation of evidence on which non-disability
finding is based warrant remand).

Forthesereasonsit is RECOMMENDED that Plaintiff's conentions of error be
SUSTAINED.

IV. DISPOSITION

Due to the errors outlined above, Plaintifergtitied to an order remanding this case to

the Social Security Administration pursuamiSentence Four of 42 U.S.C. § 405(g).

Accordingly, the undersigneECOM M ENDS that the CourREVERSE the Commissioner of
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Social Security’s nowlisability finding andREM AND this case to the Commissioner and the
ALJ under Sentence Four of 8§ 405(g) for furthemsideration consistent with this Report and
Recommendation.

V. PROCEDURE ON OBJECTIONS

If any party seeks review by the Districtdije of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in
guestion, as well as the basor objection. 28 U.S.&.636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttta failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal tligdgment of the District CourtSee, e.gPfahler v. Nal Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding thé&failure to object to the magistrate
judgés recommendations constitutedvaiver of [the defendast ability to appeal the district
courts ruling’); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of district césidenial of pretrial motiohy failing to timely object to
magistrate judge report and recommendation). Everewhimely objections are filed, appellate
review of issues not raised tinose objections is waivedRobert v. Tesso®07 F.3d 981, 994
(6th Cir. 2007) {[A] general objection to a magistrate judgesport, which fails to specify the

issues of contention, does not sufficgpteserve an issue for appeal .”) (citation omitted)).
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/s/Chelsey M. Vascura

CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE



