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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KEVINA.TOLLIVER,

Plaintiff,
V. Civil Action 2:16-cv-1020
Judge George C. Smith
Magistrate Judge Jolson
WARDEN NOBLE,
Defendant.

REPORT AND RECOMMENDATION

Plaintiff Kevin Tolliver's Motion for Preliminary Injunction and TemporarysRaining
Order (Doc. 34)s before the CourtFor the reasons that follow, itRECOMMENDED that the
Motion be DENIED. Defendant iSDIRECTED to respond to Plaintiff's Offer of Settlement
(Doc. 59) within 14 days of the date of this Report and Recommendation. Defendant may file a
notice with the Court indicatingompliancewith this directivebut need not file the response on
the public docket.
I BACKGROUND
Plaintiff, an inmate at Pickaway Correctional Institut(6RCI”), seeksnjunctive relief
from this Court in order to, iRlaintiff's words, “protect” his ability to ligate. (Doc. 34 at 1)
More precisely, Plaintiff asks the Court to order the following:

1. With the exception of medical trips, prev&#fendant$rom movingPlaintiff from
his current institution and housing assignment;

2. RequireDefendants talelivertwo legal boxes télaintiff at his housing location
for inventory, consolidation, and storage time vault, with monthly access
permitted to exchange materials with the smaller cardboard legal box kept at his
bunk area;

3. Require Defendants “restore”Plaintiff’s religiously necessary Halal/Kosher diet
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4. RequireDefendantdo provide Plaintiff witha copy of any and all electronically
filed documents in each and every grievance matter he hasifiesl his arrival at
PCI;

5. RequireDefendantso stopordering Plaintiff to remove hisreligious headgear
based on its color.

(Id. at 1-5).
The Motion is now ripe for resolutionSé€eDocs. 34, 46, 58).
. STANDARD

“A preliminary injunction is an extraordinary measure that has been chigzadtas ‘one
of the most drastic tools in the arsenal of judicial remedie&CLU v. McCreary Cty.354 F.3d
438, 444 (6th Cir2003) (quotingdanson Trust PLC v. ML SCM Acquisition In£81 F.2d 264,
273 (2d Cir. 1989) And, in cases like this one, “where a prisomate seeks an ordenjoining
state prison officials, the Court is required to proceed with the utmost care andencoginizant
of the unique nature of the prison settingRoden v. FloydNo. 2:16CV-11208, 2018 WL
6816162, at *23 (E.D. Mich. Nov. 13, 2018jeport and recommendation adopiéib. 1611208,
2018 WL 6815620 (E.D. Mich. Dec. 27, 2018).

When considering a motion for preliminary injunction, a district court must balance f
factors: “(1) whether the movant has a strong likelihood afesscon the merits; (2) whether the
movant would suffer irreparable injury without the injunction; (3) whether issuanckeof t
injunction would cause substantial harm to others; and (4) whether the public interesbeoul
served by issuance of the injunctiorCity of Pontiac Retired Employees Ass. Schimmel751
F.3d 427, 430 (6th Cir. 2014) (en banc) (citation and internal quotation marks omitted).

Under the first factor, to establish a strong likelihood of success on the, tieritsovant
mustdemonstrate “more than a mere possibility” of succésen v. Holder556 U.S. 418, 435

(2009). This requires, “at a minimum,” a movant to show “serious questions going to the merits.”
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Dodds v. United States Demf Educ, 845 F.3d 217, 221 (6th Cir. 201@jtation and internal
guotation marks omitted). hE first factor is often determinative:
[Clourts have often recognized that the first factor is traditionally oftgrea
importance than the remaining thregeeRoth v. Bank of the CommonweabB3
F.2d 527, 537 (6th Cir1978). In fact, the Sixth Circuit has held that when the
proponent of the injunctive relief has no chance of success on the merits of the
claim, the Court may dismiss the motion without considering the other three factors.
SeeMichigan State AFECIO v. Miller, 103 F.3d 1240, 1249 (6th Cit997).
Failure to do so is reversible erroEee id.; Sandison v. Michigan High School
Athletic As$, 64 F .3d 1026, 1037 (6th Cir. 1995).
Stanley v. Ohio Dépof Rehab. & Corr.No. C2-02-178,2002 WL 3140935, at *8S.D. Ohio
August 12, 2002) (denying motion for injunctive relief after evaluation only of ehahsuccess
on the merits factorsee alscCity of Pontiac Retired Employees Ass7/51 F.3dat430 (‘When
a party seeks greliminary injunction on the basis of a potential constitutional violation, the
likelihood of success on the merits often will be the determinative factor.”
[I1.  DISCUSSION
The Court considers each of Plaintiff's requests in turn.
A. No Prison Transfer Pending Litigation
In his first request, Plaintiff seeks an oraequiring Defendants'to leave Plaintiff be
during the period of litigation.'(Doc. 34at 2. Plaintiff seeks to remain at his current institution,
claiming that“Defendantshave twice moved [him] as retaliatory punishment for attempting to
enforce his rights under the U.S. Constitutiond. at 1).
As a general matteg plaintiff “ha[s] no constitutional right to remain in a particular
institution, and prison officials are afforded broad discretion in transferringt@s?i Rouse v.
Carusq No. CIV 0610961, 2007 WL 909583, at *5 (E.D. Mich. Mar. 23, 2007) (citatiomtted)

(denying request for preliminary injunction preventing plaintiffs’ trarsto other prisons during

pendency of litigation). It follows, then, there must be “extraordinary ciramoss” for a Court
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to find aprisontransfer unconstitutional.SeePrim v. JacksonNo. 2:14CV-1219, 2015 WL
1647293, at *1#18 (S.D. Ohio Apr. 14, 2015)eport and recommendation adopiédb. 2:14
CV-1219, 2015 WL 3544668 (S.D. Ohio June 4, 2qtbing LaFountain v. Harry 716 F.3d 944,
948 (6th Cir. 2013)).

Plaintiff, in requesting that the Court enjoin prison officials from transferring him, does not
set forth extraordinary circumstances supporting his reqidmtdoes heely on his Complaint
to show such extraordinary circumstancés fact, Plaintiff provides noevidence thahisrisk of
transfer is imminentRather, he bases hisquestolely on the fadhat he has been transferred in
the past.(See, e.g.Doc. 34 at 1 (“The reasons justifying this order is, as stated gothplaint
that Defendarsthave twice moved Plaintiff as retaliatory punishment for attempting tecertics
rights under the U.S. Constitution.”); Doc. 58 ataPg(ingthat Plaintiff “has been punitively
transferred twice because of his successful grievances”)). These aiisgajast transferare
not enough. Indeedi is not the purpose of a preliminary injunction to prevent such speculative
behavior.” Rouse 2007 WL 909583, at *5see alsd~ord v. Haas No. CV 1611485, 2017 WL
6460299, at 2 (E.D. Mich. July 24, 2017)eport and recommendation adoptedo. 16CV-
11485, 2017 WL 6450602 (E.D. Mich. Dec. 18, 2017) (explaining that “at best, [plaintifitspn
is based on unsupported speculation that he will soon be transferring to [anothef prision]
therefore could not show he was in imminent danger of irreparable injury).

Accordingly,absents showing of “extraordinary circumstances” supportingibiransfer
request, Plaintiff cannot demonstrate a strong likelihood of success onritee ®ee, e.gPrim,
2015 WL 1647293, at *1{finding that plaintiff had “not provided any evidence of extraordinary
circumstances” and as a result, “failed to meet his burden of demons#atirang likelihood of

success on the merits as to his claim regarding transfers between prigmsg;2007 WL



909583, at *5(explainingthat “[t]he mere fact that plaintiffs’ transfers may make it harder for
them to prosecute this litigation is not the type of irreparable hastiying the issuance of a
preliminary injunction,” analsonotingthat “[a]ny problens caused by the housing of plaintiffs
at different institutions can be accomplished through the management of themchiseparticular
the scheduling of matters before the Court”) (citations omitted).

Briefly, the Court notes that the remaining fastso weigh in favor of denying Plaintiff’s
request for injunctive relief. Both the Ohio Department of Rehabilitation and Gonsect
(“ODRC”) and the public have an interastprison officials’ ability to regulate the transfer of
inmateshetween facities. Prison officials “are in a far better position than this court is to evaluate
the needs of the prison system writ large and, more specifically, the ptapempnt of Plaintiff
within that system.”Fisher v. CaruspNo. 06CV-11110DT, 2007 WL 551603, at *3B (E.D.
Mich. Feb. 20, 2007§denying motion for preliminary injunction regarding alleged retaliatory
transfers, explaining, in part, that “the confidence of the public in the @iijustice system
depends in large part upon the abilitypoison officials to regulate internal matters with a free
hand”); see alsd~ord, 2017 WL 646029%t *3 (holding that “[i]ssuing a preliminary injunction
prohibiting [plaintiff's] transfer to a different prison would result in harm to both[kiehigan
Department of Correctionshnd the public, because providing appropriate supervision of
Michigan’s large inmate population necessarily requires the abilitansfer prisoners between
facilities when the need arises.”) (citiBgzzetta v. McGinnjs24 F.3d 774, 779 (6th Cir. 1997)
(explaining that“problems of prison administration are peculiarly for resolution by prison
authorities and their resolution should be accorded deference by the ¢ourts”)

In sum, Plaintiff has failed to satisfyis heavy burden for a preliminary injunction

enjoining his transfer to another facility.



B. Accessto Legal Documents and Copies of Electronically Filed Documents

The Court turns next to Plaintiff's requestoncerning his access to legal documents.
Plaintiff seeks to remver his “his legal work, files, evidentiary exhibits,” which he allegyes'in
the general vault at PCIL.{Doc. 34 at 2.)He assertshat Defendants must deliver his legal boxes
“to him at his housing locationds part of “his ongoing fight to reverse his wrongful criminal
conviction.” (d.). Relatedly, Plaintiff seeks copies of “all electronically filed documengsach
and every grievance matter filed by Plaintiff since his arrival at Pick&@®anectional Institute.”
(Id. at 3.

I. Access to Legal Documents

While difficult to piece together his exact claims, Plaintiff seems to be arguihg tha
because of prison policy, he is being denied access to the courts in violation of histcmmesti
rights. See generallfpocs. 34 at 24; 58 at 23; id. at 5-6). ODRChas promulgated rules and
policies to manage and direct its operations, including Poliey.i53—01, governing inmate
property. SeeDoc. 46-4 at 4).Under this policy, ODRC permits inmates to keep legal neadseri
within a 2.4 cubic foot lockebox in their cells(the “2.4 requirement”). I4., 12). Inmates may
not store in their cell any additional materials that do not fit within this i§8re id). Inmates
however may request permission to store excess materials in a secure locationtdddigrtae
unit’'s managing officer (Id., §5). Inmates requesting such additional space “must first make
reasonable efforts to reduce the amount of legal material in theiegsien”, and “[a]ll excess
material, including inactive case files, must be either mailed out of the institution atnite’s
expense or otherwise disposed of by the inmatéd:).( At PCI, where Plaintiff is currently
incarcerated, the inmate propevault is used to store excess legal material. (Dod. &63, 112).

To view their documents in the vault, inmates must request that their unit staff callithefficer



in advance. I¢.).

Plaintiff also alleges that the box containing his legaterials “had somehow been moved
into a box labeled for [another inmate]” and had been missing for nearly 2 yPaxs.58 at 9).
In his affidavit, Plaintiff claims that many of his legal materials were missing tiee box,
including his “most recent paesbnviction filing and appeals that [he] needed to file a State Habeas
Corpus,” and as a result, he is “now out of time to file that action in the Ohio Saeunt.”
(Id.; see alsad. at 3).

Prisoners have a constitutional right of access to the cdageBounds v. Smit130 U.S.
817, 821 (1977). This right, however, is not limitless. Indeed, “the Sixth Circuit has egplaine
that the constitutional right ‘is not a generalized right to litigate but a cardfoillpded right.”
Whiteside vCollins, No. 2:08CV-875, 2009 WL 4281443, at *6 (S.D. Ohio Nov. 24, 2009),
report and recommendation adoptédb. 2:08CV-875, 2010 WL 1032424 (S.D. Ohio Mar. 17,
2010),aff'd (Apr. 17, 2014) (quotinghaddeusX v. Blatter 175 F.3d 378, 391 (6th Cit99)).
Further, “[ijn order to state a viable claim for interference with his acogb® courts, a plaintiff
must show ‘actual injury.””Odom v. PheralNo. 5:12CVP73R, 2012 WL 3717979, at *2 (W.D.
Ky. Aug. 27, 2012)quotingLewis v. Case\p18 U.S.343, 349 (1996) “Actual injury” means
that “a claim ‘has been lost or rejected, or that the prescription of such a clairrerglgibeing
prevented.” Id. (quotingLewis 518 U.S. 343 at 356)But “not every actual legal injury or
prejudice suffered by a prisoner triggers constitutional concefiiinas v. Rochelt7 F. Appx
315, 317 (6th Cir. 2002). Rathéthe First Amendment proteotsly a prisoner’s access to the

courts as it relates to cases which attack his convictions and sentences and thicasgmilenge

the conditions of his confinementld. (citingLewis 518 U.S. at 355). Finally, and especially



important here, the prisoner’s alleged injury must have been “causeddihaomeraegligence
on the part of prison officials.¥Whiteside 2009 WL 4281443, at *7.

Plaintiffs most promising‘access to the courts” claim is that, because of Defendants’
conduct, he missed a filing deadline with the Ohio Supreme Court. (Doc. 58 &t B¢, as
noted,a viable claimin this context requireBlaintiff to provide supporting facts in his Motion or
torefer to facts in hi€omplaint showinghat his injury “was caused by more thaare negligence
on the part of prisonfficials.” Whiteside 2009 WL 4281443, at *7.

Plaintiff has don@either. He reliesonly on conclusory allegations regarding Defendants’
conduct. §ee, e.gDoc. 58 at 2 (“Unfortunately, defendant’s flagrant conduct was not based upon
any genuine aacern for policy. At the time they forced plaintiff to leave one of his two legal
boxes at LoCf)). And, with regard tdnis claim that Defendants allegedly lost one of his boxes
containing legal materials, Plaintiff does not show that Defendants’ condscnything “more
than mere negligence Whiteside 2009 WL 4281443, at *7.Sge, e.g.Doc. 58 at 3 (“However
on March 28, 2019 officer Salyers called Mr. Tolliver to the PCI vault and informed him that
somehow the contents of Plaintiff's missing box had been stored in a different boxanattesr
inmates name.’id. at 9, ¥ (stating the samjp)

Accordingly, becauséie has not set forth facts showing intentional conduct on behalf of
DefendantsPlaintiff has not shown a strong likelihood of success on the m&dsWhiteside
2009 WL 4281443at *7 (citing Lewis,518 U.S. at 349Simkins v. Bruce406 F.3d 1239, 1242
(10th Cir.2005) (“[W]hen access to courts is impeded by mere negligence, as whenadiga
inadvertently lost or misdirected, no constitutional violation occyrsBanks v. SheldgriNo.
3:13-CV-00020, 2013 WL 1947166, at *5 (N.Dhio May 9, 2013Jdenying plaintiff's clainthat

defendants failed to timely forward his mail, resulting in him missing the deadfifehgs notice



of appeal to the Supreme Court of Ohéxplainingthat “plaintiff hasnot alleged any facts
demonstréing that this Defendant intentionally mishandled his legal mail or acted with the intent
to impede Plaintiffs access to the coui}gciting Sims, 170 F. App’x at 95).

The other factors also cut agaigsantinga preliminary injunction. Both ODRC and the
public have an interest in prison administratdreedomto promulgate rules and regulations
maintaining order within the prison:Courts must accord prison administrators ‘wideging
deference in the adoption and execution of policies and practices that in their judgnmerecsd
to preserve internal order and discipline and to maintain institutional securiGiavone v.
McKee No. 1:08CV771, 2009 WL 2096281, at *1 (W.D. Mich. July 10, 2q@@ptingWard v.
Dyke 58 F.3d271, 273(6th Cir. 1984). On this record, the Court will not disturb ODRC'’s “2.4
requirement’governing the storage of inmates’ personal property. Accordingly, Plaimatsf
failed to satisfy his burden supportingpeeliminary injurction regarding the storage of legal
material.

il. Copies of Electronically Filed Documents

Plaintiff also wants copies ohis electronically filed grievances(SeeDoc. 58 at 6).
Plaintiff states that such documents are necedsariiis preparation of this case(See id).
Specifically, he allegethat the requested copies “are likely to be relevant to pleadings being
drafted” and “have anticipatory relevance to reply brief®oc. 34 at 4 While that may be true
suchallegatiors donot amount t@ cognizable “access to the courts” claiar do theyustify the
extraordinary remedy of a preliminary injunctioBeelLewis 518 U.S.at 354 (holding that the
State is not required to “enable the prisoner to discover ggesaand to litigate effectively once
in court”). Accordingly, Plaintiff has failed to meet his burden to show a substéignood on

the meritsregarding his request for copies of his grievances.



A weighing of the other factomsnly further undermies Plaintiff’'s request.As already
establishegdboth ODRC and the public have a keen interest in ODRC'’s ability to effectively
manage administrativend financial concerns within prison wallat PCI, inmates are entitled to
one free copy of electronically filed grievances. (Docl4§13). “It is at the discretion of the
inspector to supply copies of cases that are beyond 6 months old and do not have a pending court
case attached to the reasorid.), Moreover, “cases pertaining to the inmgtievance procedure
are electronic and can be viewed at the leisure of the inmate” whether the apee dr closed.
(Id., 114). Plaintiff respondshoweverthatbecause he does not know ih@ividualcase number
of his previouslyfiled grievanceshe cannot request electronic copies of them. $D&t at 3-4;
58 at 3). But such an administrative issue is best left to prison officials and isancappropriate
basis for Court intervention.

Indeed, “[flederal courts are typically reluctant teenvene in the dato-day operation of
state prisons, even when an inmate's constitutional rights are implicated opération, unless
the challenged prison regulation is not reasonably related to legitimate gieabfmals’ Carter
v. Wilkinson No. 2:05-CV-0380, 2007 WL 2874722, at *1 (S.D. Ohio Sept. 27, 20@pprt and
recommendation adoptelo. 2:05CV-0380, 2008 WL 5142998 (S.D. Ohio Dec. 5, 2068k
also Ward 58 F.3dat 273 (holding that courts must accord prison administraterde-ranging
deference in the adoption and execution of policies and practices that in their jud grmereckad
to preserve internal order and discipline and to maintain institutional security”)

Accordingly, as to his request regarding copieshag electronically filed grievances,
Plaintiff has not satisfied his burden under the stringent preliminary injuncéiodast.

C. Halal/Kosher Diet

Next, Plaintiffasks the Court torder ODRCto provide him with a Halal/Kosher diet.

10



(Doc. 34at 2-3). Specifically, Plaintiff seeks an order requiring Defendansurehe is provided
with the following: 2 frozen TV style meals, on a rotating variable meeneaj hard boiled eggs
prepackaged muffin or cinnamon rglfseanut butter & jelly for breakfgshndample fresh fruit
throughout the day.Id. at 2).

The Religious Land Use and Institutionalized Persons Act (“RLUIPAS)ovides
protection for institutionalized persons who are unable to attend to their religious needs and are
therefore dependemn the governmeid permission and accommodation for exercise of their
religion.” Roberts v. SchofieldNo. 3:111127, 2014 WL 102842&t*2 (M.D. Tenn. Mar. 18,
2014) (quotingCutter v. Wilkinson544 U.S. 709, 721, (2006)“Under RLUIPA, the inmateust
presentprima facie evidence that prison officials have substantially burdened his religious
exercisé€. Id. (citing42 U.S.C. § 2000e(b)). Applying that same standard here, the Court must
decide whether Plaintiff's vegetarian, rather thiadal or Kosher diet, “substantially burdens” his
religious exercise.

ODRC prisons offer vegetable and roork meals to Muslim inmates, like Plaintiff. (Doc.
46-10 at 7). Prepackage& osher meals are served to inmates who have been approved by the
Religious Service Administrator for religious meal accommodationsl., {{9). There are
currently 136 inmates with approved kosher meal accommodatichs. Flaintiff first requested
Kosher meals in 2015 athlal meals in 2016. Id., 110). Plaintiffsrequests, however, were
denied because “ODRC currently provides meal accommodation in the form of eithprkan
vegetarian meals for Muslinis(ld.).

“Federal courts have consistently recognized that a prohibition of halaldoestnot
amount to a substantial burden on religious exercise when vegetarian options latdedvai

Robinson v. CrutchfieldNo. 1:14CV-115, 2014 WL 934548, at 3 (S.D. Ohio Mar. 10, 2014).

11



“While ‘prison administrators must provide an adequate diet without violating thetdisma
religious dietary restrictions ... [i]f the prisohediet ... is sufficient to sustain the prisoner in good
health, no constitutional right has been violated®dbinson v. JackspiNo. 1:14CV-115, 2014
WL 4988152, at *2 (S.D. Ohio Oct. 6, 2014ff'd, 615 F. Appx 310 (6th Cir. 2015)quoting
Colvin v. Carusp605 F.3d 282, 290 (6th Cir. 2010)).

Plaintiff does notllegethat his diet iSnadequate to sustain him in good health. Rather,
Plaintiff assertghat, as a practicing “Shafi” and adherent to “Sufism,” he has “additional beliefs
and restrictions that are more strict than those of the Muslim groups lypezaid in prisons.”
(Doc. 58 at 10, 1 10).

These core beliefs include additional animals such as frogs, crocodiles, and any

creature with talons. As well as, core criterion for persons who may be teermit

to prepare my food. It is not permissible for me to eat food prepassihad by

pagans, wiccans, nor even atheist. The evidence of which was part of that taken

from me at LOCI. It specifically explained that | cannot eat food ofltheati”

(people from the story of prophet Lot) who practice lewd and abominable sex

forbidden in Islam (as between two men).
(Id., T 13).

Plaintiff also filed a letter, written by Lumumba K. Shakur, the “lead instru¢tdagba
Foundation,” which is an “educational religious organization” providing serviceacartGerated
Muslims all acrosthe United States.” (Doc. 60Mr. Shakur’s letter reiterates, in detail, the same
religious dietary restrictions that Plaintiff articulates in his pleadin§ee,(e.gid. (stating that
“[w]ith respect to Mr. Tolliver, he is a follower of the Shafi’i School afi§prudence and the
Shafi'i School of Jurisprudence is the strictest in this particular mattetd)uever, @spite his
protests otherwise, Plaintiff “has no right to choose the items on his menu, inclushhghiat is

slaughtered in accordance with Islamic laviRbbinson 2014 WL934548 at *2—-3 (inding that

“other than Plaintiff's selserving statements,dle is no evidence that the vegetarian meal, which

12



is halal, is not sufficient to sustain Plaintiff in good healifei)ing Spies v. VoinovicH,73 F.3d

398, 406 (6th Cirl999); see alscAdams v. WoodalNo. 3:14CV-00020, 2015 WL 998324, at

*7 (M.D. Tenn. Mar.5, 2015),report and recommendation adoptédb. 3-14-0020, 2015 WL
1549002 (M.D. Tenn. Apr. 7, 2018)olding that “as long as a plaintiff is given an alternative to
eating norhalal meat, he dsenot suffer a ‘substantial burden’ to his religious beliefs under the
RLUIPA") (quotation marks and citation omitte@areini v. BurnettNo. 08-13961-BC, No. 08
13961, 2011 WL 1303399 (E.Mich. Mar. 31, 2011)notingthat “Plaintiff may prefer Halal
meat entrees over the vegetarian andmeat substitutes provided, but his food preferences, as a
prisonermay be limited).

As the above case law makes clear, Plaintiff has failed to show & $ikelihood of
success on his religious diet clainBee, e.g.Robinson 615 F. App’xat 313 (holding that
“vegetarian meals are, in fact, Halal” and, because plaintiff was not beiregld¢z@al meals, he
therefore failed to state a claim under RLUIPAglams 2015 WL 998324, at *6 (holding that
“[i]t is well established that Muslim prisoners do not have a right under the First Amendment or
the RLUIPA to be provided halal meat entréeather, a prison must not force an inmate to violate
his religion) (quotation marks and citations omittétl)dson v. Carsio, 748 F.Supp2d 721, 729
30 (W.D. Mich. 2010)4tating the same

Briefly, the other factorslsocut against a preliminary injunction. According to Kevin
Stockdale, ODRC'’s Deputy Director of Administration, “[t]he projected annualodgsoviding
three Halal meals to the approximately 3,400 Muslim inmatess $5,802,586 and would cause
an exreme budgetary hardship at ODRC.” (Doc-46] 3). While Plaintiff challenges the
accuracy of these numbe(seee.g, Doc. 58 at 45, 10), the Court finds that both ODRC and the

public’s interest weighs against the granting of an injunctiesablished the Court must tread

13



lightly “in the context of a motion impacting on matters of prison administration;Tasy
interference by the federal courts in the administration of state prisdersnat necessarily
disruptive.” Orum v. MichDepgt of Corr., No. 2:16CV-00109, 2019 WL 2076996, at+*2 (W.D.
Mich. Apr. 8, 2019)report and recommendation adopjé&tb. 2:16CV-109, 2019 WL 2073955
(W.D. Mich. May 10, 2019)see alsdRobinson 2014 WL 934548, at *6 (noting the burden on
ODRC and taxpaysrthat would result from “forced accommodation of all Muslim inmates’
requests for a halal diet that includes religiously slaughtered raedtfinding that “[s]training
the budget and impinging upon prison security will not advance the public ifiterest

In sum, Plaintiff has not met his burden under the preliminary injunction standard, and
accordingly, the Court will not grant an injunction ordering Defendants to skxiveifPHalal or
Kosher meals.

D. ReligiousHeadgear

Finally, Plaintiff requests thathis Courtorder Defendant Inspector Lawrence to honor
Plaintiff's religious headgear and cease asking him for “proof of puetlwhdis headgear.Sge
Docs. 34 at 4; 58 at 7)Specifically,he asserts that Defendanspector Lawrencis “challengng
the color of [his] kufis.” (Doc. 58 at 7).

In accordance witlODRC policy, inmates are permitted to wear a “white or beige kufi.”
(Doc. 461, T15(citing ODRC policy 63:PRRO1 (“Inmate Personal Propetjyand RC policy
72REG12 (“Muslim Religious Practices”))). Inmates, like Plaintiff, incarcerapemr to
November 7, 2007gre“grandfathered in to maintain their current head covering coldd.’at5
(the Grandfather Memorandum)). Also, underison policy, “[ilnmates maybe required to
provide proof of ownership for any item of their personal property at any tinhé.’at(3, Y16

(citing ODRC Policy 64PRR01)).
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According to her sworn affidavit, Inspector Lawrence met with Planetifarding the color
of his kufi. (d., 117). At their meeting, Plaintiff requested thas nonwhite or beige kufidbe
deemed “grandfather property,” and Inspector Lawrence “requestenitfffjléo provide proof of
ownership in the form of a receipt prior to November 1, 2007, as proof of purchase in acordanc
to the ["Grandfather Memorandum™].(Id.). Plaintiff maintainghat by requiringhim to abide
by ODRC policyregarding religious headge#mspector Lawrences religiously “targeting” him.
(Doc. 34 at 4).

As a threshold issue, and as Defendaotg Plaintif’'s Amended Complaint isilenton
the issue ofeligious headgear(See generallypoc. 30) “A court may not grant a preliminary
injunction when the issues raised in the motion are entirely different frore thased in the
complaint.” Frost v. StalnakerNo. 1:09-cv—662, 2009 WL 3873666, at *2 (S.Dhio Nov.18,
2009) (citations omittedkee also Worth v. Wams|dyo. 2:17€V-00043, 2018 WL 1315017, at
*3 (S.D. Ohio Mar. 14, 2018pppeal dismissedNo. 183300, 2018 WL 7959120 (6th Cir. July
2, 2018)(holding that “[i]f a party fails to establish a relationship between tipgested relief in
the preliminary injunction and the conduct alleged in the compliant, the Court may deny the
motion”) (citation omitted)

In his reply brief, Plaintiff respondsthat the Grandfather Memorandum and its
interpretation is “at the heart” of his RLUIPA claim. (Doc. 58 at 7). Pléimtdonclusory
statement linking his new claim regarding hisikofhis Amended Complaint is not well taken.
Plaintiff may not uséis preliminary injunction motioras an extra bite at the appteargue new
claims not before this Court.The purpose of a preliminary injunction is merely to preserve the
relative podions of the parties until a trial on the merits can be hdlbhiv. of Tex v. Camenisch,

451 U.S. 390, 395 (1981). Accordingly, a motion for a preliminary injunction should be denied if
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the movant cannot “demonstrate that the relief sought is relatdeketinjury” alleged in the
complaint. Moody v. BellNo. 1:08-CV-796, 2009 WL 3011505, *4 (S.D. Ohio June 26, 2009)
(citation omitted) see alsAtakpu v. Lawsor\o. 1:05-CV-00524, 2006 WL 3803193, *2 (S.D.
Ohio 2006) (holding that plainti motion br a preliminary injunctiomwas properly denied where
plaintiff had failed to “establish a relationship between the injury claimed in tiy gpanotion
and the conduct asserted in the complaint”) (internal quotation marks omitted).

Even assumin@rguendg thatPlaintiff's claim concerning his kufelates to th&@LUIPA
claims inhis Complaint Plaintiff has still not satisfied his burden under the preliminary injunction
standard. First, Plaintiff has not shown a likelihood of success on the bemdtuse he has not
shown that ODRC'’s policy concerningligious headgeasubstantially burdens his religious
exercise. See42 U.S.C. 8§ 2000e&(b). This Courtaddressed a similar situation Moore v.
Cruse There, the Court held that a prisonersistdgutional rights were not violated leing
required “to have paperwoik for his kufi. No. 2:12CV-609, 2013 WL 6578935, at *5 (S.D.
Ohio Dec. 16, 2013yeport and recommendation adopiétb. 2:12CV-609, 2014 WL 878864
(S.D. Ohio Mar. 5, 2014)The Courtexplained

In the case presently before the court, Defendaratstions did not

unconstitutionally infringe Plaintité free exercise of religion. Significantly,

Defendant Cruse did not prohibit Plaintiff from all useadigiousheadgearrather,

Defendant Cruse informed Plaintiff that “in order to wesdigiousheadgeain the

gym he must provide the proper religious affiliation paperwobletlaration of

Brent Crusef] 6. This requirement did not substantially burden Plaistififeedm

to wear theeligiousheadgearSee Treesh v. Boblit, No. 2:16-cv—211, 2011 WL

3837099, at *4 (S.DOhio Aug. 29, 2011). A prison regulation requiring

paperwork forreligious headgears reasonably related to legitimate penological

interests See Weiberger,2009 WL 331632, at *4The needs of the institution

and penological objectives must be balanced against the right of the individual

prisoner.” Jihaad v. OBrien, 645 F.2d 556, 564 (6th Cit981). Allowing inmates

to wearreligious headgeain areas outside their cells and during activities other

than religious services “conceivably could undermine the [prs$degitimate

penological interests, primarily its overriding concern for prison securit
Muhammad v. Lynaugl®66 F.2d 901, 9035¢th Cir. 1992) (holding that “prison
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regulations restricting the use of Kufi caps and religious insignia basenalale
relationship to legitimate penological interest of prison security.”).

Id. at *6.

The Court reaches the same conclusion lar@ does not find that ODRC’s policy
concerning religious headgear substantially burdens Plaintiff's ezestisis religion. See also
Heywardv. Cooper No. 3:16CV-2774, 2019 WL 1428341, at *5 (N.D. Ohio Mar. 29, 2019)
(“[plaintiff] fails to allege how his ghts are substantially burdened by the ODRC'’s requirement
that he wear a white and beige kufi instead of a multi-colored ofhd@ms 2015 WL 998324, at
*5-6 (upholding prison policy that prisoners purchase more expensive religious oils from prison
union supply instead of other, less expensive vendors).

Plaintiff emphasizeshat a receipt showing proof of ownership of his kufi “would only
indicate a kufi wapurchased, but it could not prove it was the same kufi.” (Doc. 58 at 7). These
are precisely the type of issueswhichthe Court will defer to thexpertise and experience of
prisonadministrators See Moorg2013 WL 6578935, at *6 (finding thpolicy regarding religious
headgear wagasonably related to penological interef®e)xlen 2018 WL 6816162, at * 3 (noting
that “[c]orrectional officials are professional experts in matters of seaurdydiscipline; as such,
they are better suited to ma#lecisions about security and discipline than are the courts” (citing
McKune v. Lile536 U.S. 24, 37 (2002) (“Running a prison is an inordinately difficult undertaking
that requires expertise, planning, and the commitment of resources, all of asbiplealiarly
within the province of the legislative and executive branches of government. Tot régse
imperatives, courts must exercise restraint in supervising the minutiae of lfgsriquotation
marks and citation omitted)) Accordingly, Plaintiff’s final request for a preliminary injunction

fails.

17



At base;[a] preliminary injunction is an extraordinary measure that has been chaetteriz
as ‘one of the most drastic tools in the arsenal of judicial remedig&Creary Cty, 354 F.3dat
444 (quotingHanson Trust PLC781 F.2dat 273). Moreover, in a case like this one, where a
prisoner seeks an order enjoining state prison officials, the Court must “proiteeétdemutmost
care and must be cognizant of the unique nature of the prison $e@aden 2018 WL 681612,
at *3. Plaintiff has not satisfied his burdém showthat such an extraordinary remedy is
appropriate. Accordingly, the Court will not grant a preliminary injunction here.
V. CONCLUSION

For the foregoing reasons, itRECOMMENDED that Plaintiff's Motion (Doc. 34) be
DENIED. Defendant isSDIRECTED to respond to Plaintiff's Offer of Settlement (Doc. 59)
within 14 days of the date of this Report and Recommendabefendant may file a notice with
the Court indicating compliance with this directive but need not file the response publie
docket.
V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve gueaties written objections to those specific
proposed finding or recommendations to which objection is made, together with supporting
authority for the objection(s). A District Judge of this Court shall make a de ntaondeation
of those portions of the Report or specific proposed findings or recommendations to which
objection is made. Upon proper objection, a District Judge of this Court may accsgit, oej
modify, in whole or in part, the findings or recommendations made herein, mayeré&othe
evidence or may recommit this matter to the Magistrate Judge with inmisict28 U.S.C. §

636(b)(1).

18



The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the digiidige review the Report
and Recommendation de novo, and also operates as a waiver of the right to appeal the decision of
the District Court adopting the Report and Recommendat8ae Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT IS SO ORDERED.
Date:June 21, 2019 [s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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