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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROGER CARLTON JOHNSON,

Plaintiff, Case No. 2:16-CV-01064-MHW

JUDGE MICHAEL H. WATSON

Vi M agistrate Judge Jolson

UNITED STATES, et al.,
Defendants.

REPORT AND RECOMMENDATION

This matter is before the Caurn the United States’ Motion to Dismiss (Doc. 19) and
Plaintiffs Motion to Amendthe Complaint (Doc. 22). For the following reasons, the
undersignedRECOMMENDS GRANTING the Motion to Dismiss (Doc. 19) amENYING
the Motion to Amend (Doc. 22) as futile.

l. BACKGROUND

Plaintiff, proceedingpro se filed this lawsuit against the United States on November 8,
2016. (Docs. 1, 7. The thrust of his Complaint is that he is not subject to the dederome
tax. Specifically, Plaintifallegesthat he United States has taxkein illegally in the amount of
$61,381.19. Moc. 7 1 8). He further allegeshat the United States has violated the Constitution,
his “Godgiven rights of privacy” and “rights to be secure in his house, papers and effects,” and
theRacketeer Influenced and Corrupt Organization (“RICO”) and Hobbs Alctsat (f{ 16-17).
Plaintiff seeks actual damages “in excess of $61,381.19, trebled to in excess of $184,143.57,”
punitive damages of $1,000,000.00, and an order that the United States releasbahleas

and levies against himld( at 1922—-24).
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The United States moved to dismiss pursuant to Rules 12(b)(1) and (6) of the Federal
Rules of Civil Procedure. (Doc. 19). Plaintiff did not respond. Instead, he movedrid hise
pleadings. (Doc. 22). He seeks to addaims pursuant to 42 U.S.8.1983,and to add Steven
Mnuchin (the U.S. Treasury Secretary), John Koskinen (the Commissioner of thealinte
Revenue Service (“IRS”)), and various IRS agents identified as “J. Ddq&k). The United
States opposed tlemendmenas futile(Doc. 23), and Platiff replied (Doc. 25) United States
District Judge Michael H. Watson referred th&nited States’ Motion to Dismiss to the
undersigned for a Report and Recommendation (Doc. 24).

. DISCUSSION
A. Motion to Dismiss (Doc. 19)

Because the United States immune from suit and Plaintiff's requested relief is
otherwise barred, thendersignedecommends grantinBefendant’sMotion to Dismiss(Doc.
15).

Unless the United States waives its sovereign immunity, a plagaifhot bring suit
against itfor monetary damages.United States v. Testad24 U.S. 392, 399100 (1976)
(quoting Eastport S.S. Corp. v. United State372 F.2d 1002, 1009 (Ct. Cl. 1967))
(“[E]ntitlementto money damages depends upaméther any federal statute cdairly be
interpreted as mandating compensation by the Federal Government faalldged] damage
sustained.’y. Waivers of sovereign immunity must be expressaeljuivocallyand are “strictly
construed” in favor of the governmentSee United States v. Idghs08 U.S. 1, 67 (1993);
United States v. Nordic ViJlinc, 503 U.S. 30, 34 (1992))nited States v. Mitcheld45 U.S.

535, 538 (1980).



Plantiff brings claims pursuant tRICO, codified at 18 U.S.C. 8961et seq andthe
Hobbs Act, codified at 18 U.S.C.1®51 There is no statute waiving tisevereign immunityf
the United States for a suihder these statutedndeedthe RICO statute contains no express
waiver ofsovereignmmunity, and*every court that has considered the issue has recognized that
the Uhited States has not waived gsvereignimmunity for claims brought under RICO.
Norris v. United States DODNo. 952392,1996 U.S. Dist. LEXIS 2275&t*5 (D.D.C. Oct.

28, 1996) (citingNat’l Commodity and Barter Assoc. v. Gib886 F.2d 1240, 12447 (10th
Cir. 198); United States v. Bonanno Organized Crime Family of La Cosa N@&stéaF.2d 20,
2227 (2d Cir. 1989)Harley v. United States Department of JustiCesil Action No. 940807,
Order at *8 (D.D.C. Oct. 7, 1994Berger v. Pierce933 F.2d 393, 397 (6th Cir. 199ho{ding
that federal government cannot be suetter RICO because it cannot be “prosecutka”
predicate act$) The same is true for the Hobbs A&ee, e.gSupplee v. United Statedo. 16-
CV-2625,2017 U.S. Dist. LEXIS 8316%t*7, (N.D. Ohio May 31, 2017{*There is no statute
waiving the sovereign immunity of the United States for a suit for money danfages
constitutional violations or violations of the Hobbs or RICO Acts.”).

Moreover, the Antinjunction Act bars Plaintiff's request for arorder requiring the
United States to release any and all liens and levies agamst The Ant-Injunction Act
provides that “no suit for the purpose of restraining the assessment or aolldcsiny tax shall
be maintained in any court by any pmrswhether or not such person is the person against whom
such tax was assessed®b U.S.C. §421. The Supreme Court has interpreted this to mean that
courts do not have jurisdiction “to entertain suits seeking injunctions prohibiting teetmoil of

federal taxes[.]”"Enochs v. Williams Packing & Nav. C870 U.S. 1, 56 (1962). Accordingly,



this Court lacks jurisdiction for Plaintiff's claims under the Hobbs and RIC® &wdl his claims
for injunctive relief

In cursory fashion, Plaintiff alsoitesthree sections of Title 26 in which Congress has
waived itssovereign immunity: 26 U.S.C. 8§ 7426; 26 U.S.C. 8§ 7432; and 26 U.S.C. § Bd483.
Plaintiff is ineligible to bring suit under any of these statutefaintiff cannot seeketief under
Secton 7426 because “[a]a “prerequisite of establishing a7826 waiver of sovereign
immunity. . . the person asserting the wrongful levy claim must not be one against whom the
tax is asserted.”"McGinness v. United State80 F.3d 143, 145 (6th Cir. 1996 Put simply,
because Plaintiff is challenging a levy that arose from his own tax liabilitiesnhetdaring suit
under § 7426.

Nor does § 7432 providelaintiff provide an avenue for reliefSection 7432ppliesonly
to those who have satisfied th&x liens and exhausted all administrative remedi&U.S.C.
8§7432(a), (d)(1)see als@6 U.S.C. 325 26 C.F.R. § 301.743B(e) Plaintiff has not pled
that hehas satisfied his lien or the administrative prerequisitése Sixth Circuit has held that
courts must dismiss proceedings if no administrative claim has been Hiwogerheide v. IRS
637 F.3d 634, 6369 (6th Cir. 2011)(“[Plaintiff] did not exhaust his administrative remedies,
and the United States timelgised failure to exhaust as a defense in a motion to dismiss. For
that reason his claim must be dismisged.

Additionally, Plaintiff has not pledufficient facts to demonstrate a basis for relief under
8§ 7433, whichprovides limited damages for¢tual, direct, economic damages sustained by the
plaintiff as a proximate result of the reckless or intentional or negligaennhaatf the office or
employee.” 26 U.S.C. § 7433(b)(1)see also26 U.S.C. § 7214. And like 832, §7433

requires exhaustion.Moreover, § 7433caps damages atl$million and limits damages to



“actual, direct, economic damages26 U.S.C. § 7433(b).As such, Plaintiff's requests for
punitive and treble damages fail.

For all of these reasons, the Couecommends dismissirgll claims against the United
States.

B. MOTION TO AMEND (Doc. 22)

As noted, rather than oppose the United States’ Motion to Dismiss, Plaintiff soaxght le
to amend his Complaint. (Doc. 22). He seeks to add claims pursuant to 42 U.S.C. § 1983, and to
add Steven Mnuchin (the U.S. Treasury Secretary), John Koskinen (the Commissioner of the
Internal Revenue Service (“IRS”)), and various IRS agents identified. 4&30&k.” (Doc. 22).

The United States opposes the amendnasnfutile Federal Rule of Civil Bcedure 15(a)
providesthat leave to amend a pleadinghall be freelygiven when justice so requires.”
However, a motion to amend may be denied if allowing the propasehdmenivould be
futile. Rose v. Hartford Underwriters Ins. CQ03 F.3d 417, 420 (6th Cir. 2000)A proposed
amendments futile if the amendmentould not withstand a Rule 12(b)(6)otion to dismiss.”
Id. (citing Thiokol Corp. v. Dep’t of Treasury, State of Mich., Revenug B87 F.2d 376, 382
83 (6th Cir. 1993)).

With respect to Plaintiff's claim for damages under 42 U.S.C. § 1983, thatestatut
provides no relief against those who act pursuant to federal rather than statBikvict of
Columbia v. Carter409 U.S. 418, 42485 (1973)).See also John’s Insulation, Inc. v. Siska
Const. Co., Inc, et gl.774 F. Supp. 156, 161 (S.D.N.Y. 1991) (“Actions of the Federal
Government or its officers are exempt from the proscriptions 188.”). Consequently,

Plaintiff's action under 8 1983 has no merit.
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Plaintiff's proposed amended complaint also seeks injunctive relief. As explained,
the Antrinjunction Act bars such relief. Likewise, to the extent Plaintiff's propossehded
complaint seeks declaratory relief, the Declaratory Judgment Act expresslytexeomp its
purview controversies “with respect to Federal taxes” other than thosedrédathe status and
classification of nosprofit organizations 28 U.S.C. 8§ 2201(age Dickens v. United Staté&5'1
F.2d 969, 972 (6th Cir. 1982) (“[T]he Declaratory Judgment Act is not available ‘withctaspe
federal taxe$. (quoting 28 U.S.C. § 221)).

Finally, the individually named defendants in the proposed amended complaint are not
proper defendants in this action. Where a party seeks judicial “compulsion agaststeteign,
although nominally directed against the individual officer,” the suit “is, in snbsfaa suit
against the Government over which the court, in the absence of consent, has no jurisdiction.”
Larson v. Domestic & Foreign Commerce Cor@37 U.S. 682, 6881949). Put another way,
relief sought hominally against an officer is in fact against the sovereign if the deweakl
operate against the latterMawaii v. Gordon 373 U.S. 57, 581963). Becauselte allegations
in Plaintiff's proposed amended complaint concern the individual defendants’ conduct in their
official capacity only, the requested rélis against the United Statesobertson v. Johnspn
NO. 052190,2006 U.S. Dist. LEXIS 2664@&t*8 (S.D. Tex. April 252006)(“As anIRS agent
acting in her official capacity, Johnson is shielded by sovereign immbeitguse Robertson's
suit is viewed as one against the United Statésitihg Larson 337 U.S. 8688). Consequently,
adding these defelants to this lawsuit would be futile because, like the United States, sovereign

immunity protects them from suit
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[11.  CONCLUSION
For the following reasons, the undersigrl@COMMENDS GRANTING the Motion
to Dismiss (Doc. 19) an@ENYING the Motion to Amend (Doc. 22).

Procedur e on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is,ntagether with
supporting authority for the objection(s). A Judge of this Court shall makie aovo
determination of those portions of the Report or specified proposed findings or recatiorend
to which objection is made. Upon proper objections, a Judge of this Court may accdpprrejec
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recommit this matter to the Magistrate Judge with tnmtisic 28 U.S.C.
8§ 636(b)(1).

The partes are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the District Judge riheelReport
and Recommendatiae novo and also operates as a waiver of the right to appeal the decision of
the District Court adopting the Report and Recommendat8@e Thomas v. Ard74 U.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

Date:September 25, 2017 [s/Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




