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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
MARGARET JEAN NELSON,
Plaintiff,
V. Civil Action 2:16CV-01123

Judge Michael H. Watson
Magistrate Judge Jolson

COMMISSIONER OF
SOCIAL SECURITY ,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Margaret Jean Nelson, filed this action under 42 U.S.C. 8§ 40®ghgeeview
of a decision of theCommissioner of Social Security (the “Commissioner”) denying her
application for supplemental security income.For the reasons that follow, it is
RECOMMENDED that the CourOVERRULE Plaintiff's Statement of Errors aniiFFIRM
the Commissioner’s decision.

l. FACTUAL AND MEDICAL BACKGROUND

Plaintiff filed this case omNovember 28, 2016 (Doc. 1), and the Commissioner filed the
administrative record on February 3, 2017 (Doc. 1B)aintiff filed a Statement of Specific
Errors on March 20, 2017 (Dotl), and theCommissioner responded on May 4, 2017 (Doc.
12). Plaintiff repliedon May 18, 2017. (Doc. 13).

A. Personal Background

Plaintiff was born orSepember 29, 1968 (Doc. 1B Tr. 12Q PAGEID #:157), and
allegesa disability onsetlateof June 5, 2012 (Dod. 02, Tr. 105, PAGEID #: 142)She has at

least a high school educatiobdc. 102, Tr. 120, PAGEID #: 157), and work experience as a
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pottery decoratorgutting vegetables for a produce distributor, and astal associate (Doc.
10-2, Tr. 13436, PAGEID #: 17473). Plaintiff's datelast insuredvas June 30, 2016 (Doc.
10-2, Tr. 105, PAGEID #: 142).

B. Relevant Hearing Testimony

Administrative Law Judge Timothy Keller (the “ALJ”) held a hearingJane 23, 2015.
(Doc. 162, Tr. 129, PAGEID #: 166)During the hearing?laintiff testified that she suffers pain
in her neck, lower back, and legs, which agsenedsince 2012. (Id., Tr. 138, PAGEID #:
175). Plaintiff explained that she has had numerous shots, completed physical tivesihgg
chiropractors, and had trigger injections to treat her lower back and neck pain, but that nothing
seems to work. (Id.). Plaintiff also testified that she has tak@ain medication for
approximatelya year, which “takes the edge ,bfbut its efficacy has lessed (Id., Tr. 139,
PAGEID #: 176).

Plaintiff furthertestified that she suffers from anxiety and bipolar disordek, Tr. 144,
PAGEID #: 181). She explained that her bipolar disorder causes her to have “good days” and
“bad days.” (Id., Tr. 145, PAGEID #: 182)Plaintiff stated that her good days occur when she is
feeling manic, but that they only occur “maybe once every six months¥yéara whereaber
bad days occur nearly every day and are a result of her depre@dipn.

In terms of day activities,Plaintiff stated that she smoked marijuana up until 2009, and
oncein 2014 at a party. (Id., Tr. 142, PAGEID #: 179).Plaintiff testified that her bipolar
disorder prevented her from keeping up with her housework, spending time with Hgy &eahi
concentrating on tasks such as readirflgl., Tr. 145, PAGEID #: 182) She stated that she

barely leaves her hous€d., Tr. 146-47, PAGEID #: 183-84).



C. Relevant Medical Evidence
a. Plaintiff's Physicallmpairments

Since at least 201®laintiff has seem number ophysiciansfor pain managementOn
May 9, 2013, Dr. Mark Weaver performed a physical examination on Plaintiff and ebserv
tenderness of Plaintiff's left knee or of any other joints, but noted crepitusiofifPtaleft knee
with “ratchety inconsistency with pain inhibition and giving way in left shoulderctesasnd left
knee muscles.”(Doc. 107, Tr. 52728, PAGEID #: 56970). Dr. Weaver also noted that there
was no impairment of grasp, manipulatiom, grip strength of eithehand;and straight leg
raising was bilaterally negative(ld., Tr. 528, PAGEID #: 570 X-rays of Plaintiff's lumbar
spine showed mild disc space narrowing at2ldnd L5S1 but no other abnormalitiesld.( Tr.
517, PAGEID #: 559). X-rays of Plaintifs left knee were read as normal except for being
unable to exclude a suprapatellar bursal effusitoh, Tr. 516, PAGEID #: 558

On July 8, 2013, Plaintiff visited her treating physician, Dr. Paul Munwith
complaints of pain inher thoracic andcervical spine (Id., Tr. 545, PAGEID #: 587
Throughout the examination, Plaintiff was alert and cooperatidge, Tf. 546, PAGEID #: 588).
Dr. Mumma opined that Plaintiff's gait and station were normal, and neurologstizgtevas
intact. (Id., Tr. 547, PAGEID #: 58P Dr. Mumma further noted that Plaintiff had normal range
of motion in all areas of the spine but numerous tender poiltk3. X-rays of Plaintiff's lumbar
spine revealed minimal degenerative changes aBl15and L34, but Xrays of Plaintiff's
thoracic spine were unremarkalaled demonstrated no significant degenerative chan(d@ssc.
108, Tr. 69899, PAGEID #: 74142). Plaintiff was diagnosed with anxiety, depression, and
spinalarthritis (1d.).

Plaintiff visited additional physicians, as well as the emergency roonraténeesfrom



July 2013to April 2014,with complaints of back pain that radiated into her neck, legsamamsl.
(Doc. 167, Tr.579-581, PAGEID #: 62423; Doc. 108, Tr. 70218, PAGEID #: 74561).
Throughout these visits, Plaintiff consistently demonstrated normal rangetmh in her neck
(Doc. 1068, Tr. 703, 705, 716PAGEID #: 746, 748, 759and did not demonstratgossmotor
or sensory deficits.(Id., Tr. 770, 775, PAGEID #: 813, 818 Multiple physical examinations
revealed that Plaintiff was in no acute distress, despite her claimsregningback pain. (Id.,
Tr. 770,775,PAGEID #: 813 818. X-rays of Plaintiff's cervical spine taken in the emergency
room onJuly 14, 2013showed mild spondylosis at €34 and mild facet arthropathy at €2b.
(Id., Tr. 706, PAGEID #: 749). An examination with Dr. Yahya Bakdaliah on April 29,,2014
revealed no tenderness to palpation of Plaintiff's neck and lumbar spboe. 107, Tr. 580,
PAGEID #: 622) Dr. Bakdaliah also noted that the lordotic curvature of Plaintiff’'s lumbar spine
appeared “well maintained” and that Plaintiff’'s muscle strength in her loweneixes was “5/5
with good active range of motion.”Id(). Dr. Bakdaliah diagnosed Plaintiff with cervical and
lumbar spondylosis, chronic low back pain, and lumbar degenerative disc diddgse. (
FromMay 2014 to September 201Blaintiff received treatment for heymptomsn the
form of cervical blocks to levels €86 (Doc. 108, Tr. 733, PAGE ID #: 776andvarious joint
steroid injectionsig., Tr. 719, 843-44PAGEID #: 801).0n August 21, 2014, Plaintiff reported
almost 100% relief from her neck paind.( Tr. 748,PAGEID #: 791). On September 4, 2014,
Plaintiff reported almost 100% relief from her low back pain. (Do€7,10r. 586, PAGEID #:
628). Howeveralmost a year lategn May 5, 2015, Plaintiff was examined by Dr. Courtney
Bonner, due to neck pain. (Doc.-8 Tr. 807, PAGEID #: 850). Dr. Bonner noted a gait
problem and neck stiffness, butrays ofPlaintiff's spine revealed only mild facet arthritidd.(

Tr. 807, 812, PAGEID #: 850, 855).



On June 222015, Tami Mohan, a physiciaassistant(*PA”) at GenesidHealthcare
System Center for Occupational and Outpatient Rehabilitation, completedsi@gbloapacity
evaluation (the “PA assessment”pf Plaintiff that wasco-signed by Dr. Kocoloski, who
performed Plaintiff's spinal injections, and by Pldirgiphysical therapist. (Doc. 10-8, Tr. 804—
06, PAGEID #: 84749). Ms. Mohan concluded that, in an gigbur workday, Plaintiff could
stand one houptal and five minutes at a tim&alk one hour toteand fifteen minutes at a time,
and sit two hourgotal and fifteen minutes at a timeld.( Tr. 805, PAGEID #: 848). ThBA
assessmeritirther stated that Plaintiff could not use her hands for simple grasping, pushing and
pulling, or fine manipulationand that Plaintiff could rarely lift up to ten poundsd.) Finally,

Ms. Mohan opined that Plaintiff could bend, squat, and climb steps on occasion, but was
completely unable to crawl or climb ladder8d., Tr. 806, PAGEID #: 949). The onhgmark
Ms. Mohan provided regarding her findings was a note that stated Plaintiff had cochghine
cervical, thoracic, and lumbar paind.j.

b. Plaintiff's Mental Impairments

Plaintiff alsosoughtprofessional attention for her various mental disorders since at least
2013. On May 21, 2013, Plaintiff attended a psychological consultative examination with Dr
Sudhir Dubey. (Doc. 167, Tr. 535, PAGEID #: 577 At the examinationPlaintiff appeared
depressedalthough her speech was coherent and her thought processes were Ibdjical.

538, PAGEID #: 58 Plaintiff did not need simple or mufpiart questions repeated and did not
appear to have difficulty with comprehension, nor did she éxdifficulty concentrating (Id.,

Tr. 538-39, PAGEID #: 58081). Plaintiff was diagnosed with cannabis abuse in remission,
postiraumatic stress disorderRTSD'), and depressive disorder not otherwise specifigd.,

Tr. 540, PAGEID #: 582 Dr. Dubkey opined that, in a work setting, Plaintiff would be able to



maintain persistence and pace to remember and carry out simple instructipesdely. Id.,
Tr. 542, PAGEID #: 584). He further opined that Plaintiff would be able to understand,
remember, and carry out mudtiep instructions independently, but she wouldubable to
maintain persistence and pace to remember and carry outsteltinstrucbns due to attention,
concentration, and memory problemdd.,(Tr. 541342, PAGEID #: 58384). However, Dr.
Dubey stated that Plaintiff would be able to perform nmtkp tasks with supervisionld( Tr.
542, PAGEID #: 584). Finally, Dr. Dubey opindaat Plaintiff would only have mild issues
dealing with ceworkers, supervisors, and work pressutd., r. 542—-43, PAGEID #: 584-85).

On August 28, 2013, Plaintiff underwent a psychological consultative examination wit
Dr. Steven Meyer. Id., Tr. 550, PAGEID #: 592). Dr. Meyer noted tHaintiff's grooming
was unkenpt, and that Plaintiff appeared flushed, irritable, and on the verge of tddrsTr(
552, PAGEID #: 594). Plaintiff showedsymptoms of depression and anxiety, and exhibited
symptans of PTSD (Id., Tr. 55254, PAGEID #: 59496). Dr. Meyer opined that Plaintiff had
no difficulty understanding simple or moderately complex instructions, and thabls&act
reasoning, longerm memory, and general information were averadr, Tr. 553, PAGEID #:
595). He further noted that Plaintiff's concentration and persistence wetk gnd that she
worked on tasks “somewhat fast.Id). Dr. Meyer diagnosed Plaintiff with depressive disorder,
PTSD, and personality disorder not othervgpecified. (d.). Dr. Meyer stated that, in a work
setting, Plaintiff would be able to perform simple well as'some complex routine tasks(Id.,
Tr. 554, PAGEID #: 596). Dr. Meyer also opined that Plaintiff could perform in a setting
without stri¢ production quotas, with assistance as needed when performing new tiakks. (
Additionally, Dr. Meyer opined that Plaintiff would be able to perform in a nonpublic work

setting with occasional interactions with coworkers and supervisors, and coultamdtlibe



stress and pressures of a lstkess work setting, with assistance as needed to adjust to changes
in routine. (d., Tr. 555, PAGEID #: 597).

From June to September 2013, Plaintiff met with state agency psychologistdjrigcl
Dr. Zeune and DrJohnstonfor her disability determination and theeconsideration of her
disability determination. (Doc. 18, Tr. 15382, PAGEID #: 189220). Dr. Johnstorfiound
that Plaintiff could perform simple repetitive tasks in settings where the pace &stnaetiid she
was not significantly limited in her ability to work in coordination with or proxintgyothers
without being distracted by themlId( Tr. 160, PAGEID #: 198).Dr. Zeunedetermined that
Plaintiff could maintain attention sufficiently to complete simple tasks, as well as “somee mo
detailed 34 step tasks in settings where the pace is not fast.” (De8, IQ 177, PAGEID #:
215). Dr. Zeune also opined that Plaintiff would benefit from a flexible work sahedul
depending on the severity of her symptomid.).(

On April 7, 2014, Plaintiff began counseling at Six County Medical Health Cefidec.
108, Tr. 610, PAGEID #: 653). Plaintiff's speech was noted as loud, and eye contact was poo
at times; however, she appeared oriented to the time, place, and her person, and both her
intellectual functioning and perceptions were noted as unremarka@leTr( 616-17, PAGEID
#: 659-60). She was diagnosed with adjustment disorder with mixed anxiety and depressed
mood. (d., Tr. 621, PAGEID #: 664). In July 201Hdowever,Plaintiff reported relief from her
symptoms of depression after she began taking mediditie . T(. 631+32,PAGEID #: 674-75).
She reiteratethat her medication was helpiagainin September 2014.Id;, Tr. 634, PAGEID
#: 677).

From July 2014 toApril 2015 Plaintiff was examined by Dr. Roger Balogh, a

neurologist with a secondary specialty in psychiatry, for pharmacolagaahgement. Id., Tr.



641-96 PAGEID #:684-739. Dr. Balogh frequently observed that Plaintiff's speech was
regular with no abnormal associatioid. (Tr. 644-92, PAGEID #: 68%735);Plaintiff's thought
processes were clear and linei, (Tr. 652-92 PAGEID #:695-735; Plaintiff was under no
overt delusionsid., Tr. 644-92 PAGEID #: 68%739; Plaintiff was oriented to time, place, and
person id., Tr. 644-92, 793 PAGEID #. 68%735 839; Plaintiff's judgment and insight were
intact (d.); Plaintiff suffered no apparent impairment to recent and remote merdorjr. 645-
92, 793,PAGEID #: 688-735 836); and her mood and affect were appropriate to the situation
(id., Tr. 653-85 PAGEID #: 696728. However, Dr. Baloghalso took note ofPlaintiff's
impaired attention span and concentration, @wad shewas @sily distracted. I4., Tr. 645-77,
793,PAGEID #: 688720, 836.

On April 23, 2015, Dr. Balogh completed an evaluation feegarding Plaintiff's ability
to perform workrelated activities. (Doc. 10, Tr. 57778, PAGEID #: 61920). Dr. Balogh
opined that Plaintiff would be “unable to meet competitive standards” in the following
categories: maintaining attention for tiour segments; working in coordination with proximity
to others without being unduly distracted; and completing a normal workday and workweek
without interruptions from psychologicallyased symptoms.Id;). Dr. Balogh further opined
that Plaintiff would be “seriously limited” in the following categories: performah@ consistent
pace without an unreasonable number and lepngtrest periods; accepting instructions and
responding appropriately to criticism from supervisors; getting along witts pethout unduly
distracting them or exhibiting behavioral extremes; responding appropriatelyanges in a
routine work settingdealing with normal work stress; understanding and remembering detailed
instructions; carrying out detailed instructions; and dealing with the stressnadfkdled and

skilled work. (d.). Dr. Balogh explained that his restrictive findings were baseRlamtiff's



anxiety, poor concentration, mood swings, and complaints of significant phin. T 578,
PAGEID #: 620). He further offered that Plaintiff would be absent more than four days per
month. (d.).

Plaintiff saw Dr. Balogh again on June 18, 2015. (Doe8,1Dr. 796, PAGEID #: 840).
During this visit, Dr. Balogh noted that Plaintiff's speeghs rapid and her associations were
loose. (d., Tr. 799, PAGEID #: 842). Although Plaintiff's thought processes were clear and she
was described asoriented to time/place/person,” Plaintiff reported visual and auditory
hallucinations. I¢., Tr. 799-800, PAGEID #: 84243). Further, Plaintiffs mood and affect
were labile, and her attention span was impairédl, Tr. 800, PAGEID #: 843).

D. RelevantPortions of the ALJ’s Decision

The ALJ found that Plaintiff last met the insured status requirements of thd Socia
Security Act on June 30, 2016, and slaginot engage in substantial gainful activity during the
period from her alleged onset date of J6n2012 through her date of last insured of June 30,
2016 (Doc. 102, Tr. 107, PAGEID #: 144)The ALJconcluded that Plaintiff had numerous
severe impairments, consisting of degenerative disc disease of the lumbar sEite, wioed
disorder, and P3ID. (d.). Despite these findingshé ALJ held thatnone of Plaintiff's
impairments or combination of impairments met or equaled the severity of one oftéde lis
impairments in 20 CFR Part 404, Subpart P, AppendixdL, Tr. 111, PAGEID #: 148).

As to Plaintiff's residual functional capacity'RFC’), the ALJ found Plaintiff could
perform light work as defined in 20 CFR § 404.156Afbih the following limitations

[U]nderstanding, remembering, and carrying out simple repetitive taskatamang

concentration and attention for two hour segments during an eight hour workday, able to

respond appropriately to supervisors andwookers in a task oriented setting, have

casual and infrequent contact with others, and able to adapt to simple changesidnd
hazards in a setting without strict production quotas.



(Id., Tr. 114, PAGEID #: 151). The ALJ also determined that Plaintiff was capable of
performing past relevant work as a pottery spray gun striper, which wouldequire the
performance of wd-related activities precluded by Plaintiff's RFCId.( Tr. 119, PAGEID #:
156). Ultimately, the ALJ determined that, “considering the claimant’'s age, educatwk,
experience, and residual functional capacity, there are other jobs thah exggtficant numbers

in the national economy that the claimant can also perforid.). (Thus, he found that Plaintiff
was not under a disability as defined in the Social Security act at any timéhiecalleged onset
date of June 5, 2012 through August 29, 2018., Tr. 121, PAGEID #: 158).

In making this determination, specifically with respect to Plaintiff’'s mentaltiomag,
the ALJ declined to give controlling weight to the opinion of Dr. Balogh, Plaintiff'sitga
physician, and provideseveralreasons for doing so.ld(, Tr. 116, PAGEID #: 153). First, the
ALJ found thatDr. Balogh’'s check marks wereonclu®ry and accompanied by only two
sentences, which stated Plaintiff's sympton{kd.). Second, the ALJ founthat Dr. Balogh’s
opinion was unsupported by the record, includiigy. Balogh’'s own examinations, which
revealed clear thought processes, regular speech, and no delysionsMoreover, while Dr.
Balogh stated that immediate recall and attention span were impaired, he ditentd what
extent. (Id.). Finally, the ALJ found that Dr. Balogh appeared to have based his opinions “in
large part” on Plaintiffs symptoms, and that Plaintiff's assertions regartler physical
symptoms were “not entirely credible(1d.).

Similarly, with regard to Plaintiff's physical impairments, the ALJ declined to give
controlling weight to the report prepared by PA Tami Mohan that was signBud. iKocoloski
and Plaintiff's physical therapistThe ALJ first explained that Plaintiff's Xays slowed, at

most, “mild degenerative changes and few abnormal neurological examirfat{éhs Tr. 115,

10



PAGEID #: 152). Additionally, the®?A assessmenmhoted that Plaintiff had complained of
cervical, thoracic, and lumbar pain, causing the ALJ to belieatetihe assessment was based, at
least partially, on Plaintiff's subjective complaintdd.Y. The ALJ also considered the fact that
neither aPA nor a physical therapist are considered medical sources under 20 CFR § 404.1513,
and noted that it was unclear whether Dr. Kocoloski “reviewed the claimaatistolagree with
other sources limitations, or . . . just rubber stampl[ed] the assessmdnt.” (
Il. LEGAL STANDARD

Under 42 U.S.C. 805(g), “[tlhe findings of the [Commissioner] as to any fact, if
supported by substantial evidence, shall be conclusive. . ..” “[S]ubstantiahegiis defined as
‘more than a scintilla of evidence but lesartha preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a conclugkmgérs v. Comm’r of Soc.
Sec, 486 F.3d 234, 241 (6th Cir. 2007) (quoti@gtlip v. Sec’y of HHS25 F.3d 284, 286 (6th
Cir. 1994)). The Commissioner’s findings of fact must also be based upon theageowhole.
Harris v. Heckler 756 F.2d 431, 435 (6th Cir. 1985). To that end, the Court must “take into
account whatever in the record fairly detracts from [the] weight” of the Gssioner’'s
decision. Rhodes v. Comm’r of Soc. SeNo. 2:13cv-1147, 2015 WL 4881574, at *2 (S.D.
Ohio Aug. 17, 2015).
1. DISCUSSION

In her Statement of Specific Errors, Plainaffeges that (1) the ALJ erred in failing to
give controlling weight to the opinion of Dr. Balogh, a treating physicaud, (2)substantial
evidencedoes not suppothe ALJ's RFC determination(See generallipoc. 11).

A. Substantial Evidence Supports the ALJ's Decision Not to Defer to Plaiift's
Treating Source Opinions

Two related rules govern how an ALJ is required to analyze a treating physician’s

11



opinion. Dixon v. Comm’r of Soc. SedJo. 3:14cv-478, 2016 WL 860695, at *4 (S.D. Ohio
Mar. 7, 2016). The first is the “treating physician ruléd. The rule requiresraALJ to “give
controlling weight to a treating source’s opinion on the issue(s) of the nature antyseEve
claimant’s impairment(s) if the opinion is walipported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with the other substad&atevn the
case record.”LaRiccia v. Comm’r of Soc. Seé49 F. App’x 377, 384 (6th Cir. 2013) (quoting
20 C.F.R. 804.1527(c)(2)) (internal quotation marks omitted). Closely associated is “the good
reasons re,” which requires an ALJ always to give “good reasons . . . for the wegigbn to
the claimant’s treating source opinionDixon, 2016 WL 860695, at *4 (quotinglakely 581
F.3d at 406 (alterations in original)); 20 C.F.R. § 404.1527(c)(2). Théntygzhysician rule and
the good reasons rule together create what has been referred totas tbtep analysis created
by the Sixth Circuit.” Allums v. Comm’r of Soc. Se@75 F. Supp. 2d 823, 832 (N.D. Ohio
2013).

Here, he ALJ declined to give controlling weight to Dr. Balogh because his opinion
failed to provide any additional analysis beyond two sentences that mes&yed Plaintiff's
symptoms An ALJ “is not bound by conclusory statements of doctors, particularly wheye t
are unsupported bgetailed objective criteria and documentatiolbdhen v. Sec’y of HHS64
F.2d 524, 528 (6th Cir. 1992) (citinging v. Heckler 742 F.2d 968, 9/Z3 (6th Cir. 1984)).
Additionally, the ALJ determined that the Plaintiffs assertions of her symptoms lacked
credibility. Because the ALJ determined that Plaintiff's “assertions regarding herapai
physical symptoms are not entirely credible,” the ALJ examined thedréadmd suppdr for
Dr. Balogh's restrictive opiniobeyond Plaintiff's symptoms (Doc. 102, Tr. 116, PAGEID #:

153. Upon finding a plethora of contradictory opinions andonsistentmedical records-

12



including Dr. Balogh’s own examination notethe ALJ determined that Dr. Balogh's April
2015 opinion was not entitled to controlling weigee e.g.,Payne v. Comm’of Soc. Se¢402

F. App’x 109, 11213 (6th Cir. 2010)(affirming an ALJ’s decision to give less than controlling
weight to a treating physician where the physician’s opinions were intamtsigth substantial
evidence in the record, including the physician’s own treatment notes).

For example,although Dr. Balogh opined that Plaintiff would be “unable to meet
competitive standards” in completing a normal workday and workweek withtertruption
from psychologically based symptoms, lgaminationsconsistently revealed clear thought
processes, regular speeatn delusions, intact judgment, no impairment to memory, and
appropriate moods. (Doc. -B) Tr. 64196, PAGEID #: 684739). Additionally, Dr. Dubey’s
May 2013 examination, to which the ALJ gave some weiigllicated that Plaintiff's speech
was coherentier thought processes were logicile did not need simple or meyitart questions
repeated, and she did not appear to have difficulty with compreher{§on. 137, Tr. 53540,
PAGEID #: 57482 Doc. 1068, Tr. 11516, PAGEID #: 15253. Dr. Meyer’'s Aigust 2013
assessment, to which the ALJ gave substantial weight, tloé¢dPlaintiff’'s thought processes
were weltorganized, she displayed no signs or symptoms of a formal thought djsorddrer
concentrdon and persistence were good(Doc. 167, Tr. 55053, PAGEID #: 59295).
Similarly, the state agency psychologists found that Plaintiff could perfonme svork, and was
capable of carrying out simple tasks in addition to more detailedtihvfear-step instructions
where the pace was not fagDoc. 103, Tr. 15182, PAGEID #: 189220). The ALJ based the
mental limitations in Plaintiffs RFC “in large part” on the opinions of the state agency
psychologists. (Doc. 10-8, Tr. 115, PAGEID #: 152).

Plaintiff neverthelessargues that Dr. Balogh'spinions are welkupported by the

13



evidence of the record, including the opinions of Plaintiff's other examining aréxamining
professionals. (Doc. 11, Tr. 9, PAGEID #: 991)Specifcally, Plaintiff relies onher medical
records documenting her bipolar disorder, personality disorder, adjustment diseqtession,
anxiety, PTSD, and mood disordefld.). She also maintains that “[a]ll of the limitations set
forth by the consultative and state agency psychologists support the findings. &alogh.

(Id., Tr. 10, PAGEID #: 992). The Commissioner contends that “other opinion evidence
supports the ALJ’s rejection of Dr. Balogh’s April 2015 opiniorfDoc. 12, Tr. 6, PAGEID #:
1007). The undersigned agredth the Commissioner

Here, the ALJacknowledgedthat Plaintiff suffered from such conditions as mood
disorder, depression, and PTSDoc. 162, Tr. 107, 118, PAGEID #: 144, 155Even s
under the substantial evidence standard, the sAfiddings are “not subject to reversal merely
becaise substantial evidence exists in the record to support a different conclusiomi v.
Colvin, 12 F. Supp. 3d 1052, 1064 (S.D. Ohio 2013) (cikelisky v. Bowen35 F.3d 1027,
1035 (6th Cir. 1996)). Rather, it is the AL3¥ *“function to resolveconflicts in the
evidenceseeHardaway v. Sec’y of H.H.S323 F.2d 922, 928 (6th Cir. 1987g5the ALJ did
here. Id.

Moreover, it is for the ALJ, and not the reviewing court, to evaluate the credibilit
witnesses, including that dhie claimat. Rogers v. Comm’nf Soc. Sec486 F.3d 234, 24{6th
Cir. 2007) (citing references omitted)However, such credibility determinations must find
support in the record.ld. While the ALJ noted that Plaintiff's “medically determinable
impairments could reasonably be expected to cause the alleged symptoms,” theoAfbdirad
that Plaintiff's “statements concerning the intensity, persistence and limitiectseof these

symptoms are not entiretredible,” and cited objective evidence in claimant’s medical records,

14



as well as a number of “inconsistencies and exaggerations in the record,” in support of that
finding. (Doc. 10-2, Tr. 118-19, PAGEID #: 155-36).

In one example, Plaintiff reported 10 out of 10 pain, despite exhibiting no signs of acute
distress and a lack of objective evidence indicating such severe faot. 108, Tr. 705,
PAGEID #: 748). In another,Dr. Weaver noted that, for manual musclstitey, Plaintiff
displayed “ratchety inconsistency” with “giving way” in the left shouldmiscles and left knee
muscles (Doc. 10, Tr. 527, PAGEID #: 569), which the ALJ noted are “indicators of possible
malingering.” (Doc. 10-2, Tr. 118, PAGEID #: 155) The ALJ also noted that Plaintiff's
medical records-such as Xrays that showed only mild disc diseasd#id not indicate the
presence of an impairment “capable of producing severe, intractable levels ,ofapgure, or
other symptoms that would precludki work activity.” (Id.). Accordingly, substantial evidence
supports the ALJ’s credibility determination.

Without Haintiff's subjective complaintsthe ALJ reasonably found th&tr. Balogh's
opinion wasnot supported by the recordndeed,as to Plaintiff's mental abilitied)r. Dubey
opined that Plaintifivould be able to understand, remember, and carry out simple instructions,
and would only have mild issues dealwgh others and work pressures. Dr. Melikewise
found that Plaintiff would be able to carry out simple instructiorss well aswithstand
occasional interactions with coworkers and the pressures of stless work déng with

occasional assistance.

! UnderSSR 163p, which waseffectiveon March 28, 2016an ALJ mustfocus on consistency
of an individual’'s statements about the intensity, persistence and limitirggseffiesymptoms,
rather than credibility. CompareSSR 967p, 1996 SSR LEXIS ,4Avith SSR 163p, 2016 SSR
LEXIS 4. While courts have disageel as to whether the regulation applies retroactjibly
Court need not resolve tiesue because under either lergedibility or consistency—the Court
finds that the ALJ analyzed the record appropriat&geBarncord v. Comrm of Soc. Se¢cNo.
2:16cv-389, 2017 U.S. Dist. LEXIS 151479 at *10-12. (June 30, 2017)(affirming
recommendatiothat the Court need not resolve the retroactivity issue

15
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https://advance.lexis.com/search/?pdmfid=1000516&crid=18eff5cd-7546-44fa-b93c-c97d02643ae2&pdsearchterms=2017+U.S.+Dist.+LEXIS+102081&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=&ecomp=L555k&earg=pdpsf&prid=b50a8c6d-795c-41ff-84da-6acddce25006

Finally, Plaintiff argues thaeven ifDr. Balogh’s opinionvasnot entitled to controlling
weight, the ALJ was required to evalu®mintiff's treating source opiniohy consideringhe
five factorssetforth in Blakely v. Comm’r of Soc. Seb81F.3d 399, 406 (6th Cir. 2009) and 20
C.F.R. 8§ 404.1527(c)(&)6): the length, nature, and extent of the treatment relationship between
Plaintiff and Dr. Balogh; the frequency of examination; Dr. Balogh’s méedigacialty; the
extent to which Dr. Balogh’s opinion is supported by the evidence; and the consistency of Dr.
Balogh's opinion with the record as a whol@oc. 11, Tr. 11, PAGEID #: 993)While anALJ
must considerthe factors set forth in 20 C.F.R. 8§ 404.1527(e)@), the regulations only
require that the ALJ’sdecision includegood reasons for the weighssigned to the treating
sourcesee20 C.F.R. 8 404.1527(c)(2), “not an exhaustive fabipfactor analysis.”Francis v.
Commi Soc. Se¢414 F. App’x 802, 804 (6th Cir. 2011).

Here, he ALJ’s findings of fact included an overview of the length, nature, and extent of
the treatment relationship between Plaintiff and Dr. Balogh; the frequen®r. Balogh's
examinations of Plaintiff;, and Dr. Balogh’s specialty as a neurologistansecondary specialty
in psychiatry. (Doc. 162, Tr. 109-11, PAGEID #:146-48). Thus, it is clear the factors were
appropriately considered. Moreover, in assigning little weight to Dr. Balogh’soopitiie ALJ
cited the opinion’s lack of support by the evidence of record, and incongistatic Dr.
Balogh’'sexamination records‘Procedurally, the regulations require no morérancis 414 F
App’x at 805.

In light of the following, the ALJ'slecision to reject Dr. Balogh’s opinion wsispported
by substantial evidence and provided sufficient detail to satisfy the-rgasdns requirement.
SeeBarncord v. Comm’r of Soc. SetNo. 2:16CV-389, 2017 U.S. Dist. LEXIS 102081, 2017

WL 2821705, at *6 (S.D. Ohio June 30, 2017).
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B. Substantial EvidenceSupports Plaintiffs RFC

Plaintiff alsochallenges the ALJ's RFC determination and argues that imads in the
face of contradictory evidence from the examining and treating physiciaesatl. (Doc. 11,
Tr. 14, PAGEID #: 996). Plaintiff also argues that the ALJ’s rationale in discredijtithe
assessment completed BA Tami Mohan andco-signedby Dr. Kocoloski and her physical
therapist is not supported by substantial evidenick). (

A plaintiff's RFC “is defined as the most a [plaintiff] can still do despite theipaland
mental limitations resulting from her impairment$be v. Comm’r of Soc. Se842 F App’'x
149, 155 (6th Cir. 2009%ee als®0 C.F.R. 88 404.1545(a)16.945(a). The determination of
RFC is an issue reserved to the Commissiorn2d. C.F.R. 88404.1527(e), 416.927(e).
Nevertheless, substantial evidence must support the Commissioner's RFC fiBdingy. v.
Astrue No. 1:09CVv000411, 2010 WL 3730983, at *8 (S.D. Ohio June 18, 20I®)ssist in
RFC determinations, the Commissioner considerssiphly exertional requirements and
“classif[ies] jobs as sedentary, light, medium, heavy, and very heavg0 C.F.R.
88 404.167, 416.967. The regulatiateinelight work as

[L]ifting no more than 20 pounds at a time with frequent lifting or carryinghbpécts
weighing up to 10 pounds. Even though the weight lifted may be very little, a jobhiss in t
category when it requires a good deal of walking or standing, or when it involves sittstg
of the time with some pushing and pulling of arm or leg controls. To be considerddiecapa
of performing a full or wide range of light work, you must have the ability to do antity
all of these activities.
20 C.F.R. 88 404.167(p316.967(b). The ALJ, not a physician, ultimately determines a
claimant's RFC 42 U.S.C. § 423(d)(5)(B). See alsdNejat v. Comm’r of Soc. Se@B59 F
App'x 574, 578 (6th Cir. 2009).And it is the ALJ who resolves conflicts in the medical

evidence.King v. Heckley 742 F.2d 968, 974 (6th Cir. 1984).
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In considering PlaintiffsRFC, he ALJ declined to give controlling weight to Ms.
Mohan’s assessment because it lacked any explanation for its restrictolestons other than a
restatement of Plaintiff's reported symptonBecause the ALJ properly found that Plaintiff was
not acredible source, as mentioned above, and because both Dr. Kocoloski and Plaintiff's
physical therapist failed to provide additional insight, the ALXkéalbto the record for support
Noting a “paucity of positive findingstegarding Plaintiff's physical impairments, the ALJ
declined to give the PAassessmentontrolling weight. (Doc. 12, Tr. 11415 PAGEID #:
151-52. The ALJ identified several appropriate reasons for assigning minimahtveighe
assessmentFor one, the ALJ observed tHaith Ms. Mohan and Plaintiff's physical therapist
are not acceptable medical sources as defined in the regulaBer20 C.F.R § 404.1513. As
such, their opinions are not entitled to controlling weighBee SSR 0603p; 20 C.F.R
8404.1527(c). Even so,dhALJ considered thassessmenh accordance with the guidance in
SSR 0603p. In particular, he considered the consistency ofPtheassessmentith other
evidence of record and the extent to which dksessmenwas explained and supporte&gee
SSR 0603p.

The ALJ observed that Plaintiff’'s-kKays showed, at most, mild degenerative changes and
few abnormal neurological examinations. (Doc21(r. 115, PAGEID #: 152). The ALJ also
stated that thePA assessmenappeared based, at least partially, Blaintiff's subjective
complaints, and that the Plaintiff's assertions were not credibi@.). (The ALJ ultimately
assigned minimal weight to tHeA assessmerttased on a lack of support by the evidence of
record. [d.). Such a conclusion was within the ALJ's discretionrSee 20 C.F.R.

8 404.1527(c)(2)see also Kornecky v. Comm’r of Soc. S&67 F. App’x 496, 50807 (6th Cir.

2006).
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The ALJ ultimately concluded thaPlaintiff was capable of light work with additional
mental limitations, citin@0 C.F.R. 8 404.1567(b). (Doc. 40 Tr. 114, PAGEID #: 1951
When looking at the recor&-rays of Plaintiff's spine and joints showed only minimal to mild
degenerative changes, and a recent MRI of her lumbar spine revealed only decredssadhdisc
with disc bulgesbut no stenosis.|d.). Moreover, t¢her clinical examinations demonstrated no
neurological deficits, no weakness (and thus no need for any ambulatory aidjificasit gait
abnormality, and only intermittent limitation of motiond.f. The ALJ also noted that Plaintiff
goes shopping, takes care of her children and pets, drives, sees friends, runsardansiss the
computer to keep in touch with her loved ones tndlay games. I4., Tr. 118, PAGEID #:
155).

With this evidence in mind, the Court finds the ALJ did not erassiging minimal
weight to Ms. Mohan’s assessment, and the ALJ’'s ultimate conclusion iregdtthintiff's
physical abilities finds support in the record. It is not this Court’s role tahsdugh the facts
and make ae novodetermination of whéer a claimant is disabled. Indeed iths tALJ, not
the Court,that isthe finder of fact.Siterlet v. Se¢ of Health & Human Serys323 F.2d 918,
920 (6th Cir. 1987). The ALJ reasonably undertook that role HereBecause substantial
evidence supports the decision below, it must be affirmed.

V. CONCLUSION

For reasons stated, it BRECOMMENDED that the Plaintiff's statement ofrers be

OVERRULED and that judgment be entered in favor of Defendant.
V. PROCEDURE ON OBJECTIONS
If any party objects to this Report and Recommendation, that party may, withirefourte

(14) days of the date of this Report, file and serve on all parties written objetdidhsse
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specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A judge of this Court shall malde axovo
determination of those portions of the report or specified proposed findings or recomorendati

to which objection is made. Upon proper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings or recommendations made herein, mayer&agher
evidence or may recomithis matter to the magistrate judge with instructions. 28 U.S.C.
8636(b)(1). Failure to object to the Report and Recommendation will result in a wabher of
right to have the district judge review the Report and Recommenddéionovo and also
opeiates as a waiver of the right to appeal the decision of the District Courtragthye Report

and RecommendatiorBee Thomas v. Ara74 U.S. 140, 152-53 (1985).

IT IS SO ORDERED.

Date: October 26, 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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