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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
TY SHANABERG,
Plaintiff,
V. Case No. 2:16-cv-1209

JUDGE GEORGE C. SMITH
Magistrate Judge Vascura

LICKING COUNTY, etal.,

Defendants.

OPINION AND ORDER

This matter is before the Court upon Defamdd.icking County, Lickng County Sheriff's
Office, Coshocton County, Coshocton County 8herOffice, Randy Thorp, Michael Zwiebel,
Brian Stetson, Jessica Mills, @nTimothy Rogers’ (collectely “Defendants”) Motion for
Summary Judgment (Doc. 54) and Plaintiff Ty Shanaberg’s Motion for Summary Judgment (Doc.
57). The motions are fully briefed and ripe foviesv. For the reasons that follow, Defendants’
Motion for Summary Judgment GRANTED, and Plaintiff's Motion fo Summary Judgment is
DENIED.

l. FACTUAL BACKGROUND

At the time the incidents giving rise to thiase occurred, Plaintiff Ty Shanaberg was a
resident of Coshocton Count@hio. Defendants Licking @inty and Coshocton County are
political subdivisions in the State of Ohio. TBeshocton County Sheriff’'s Office is the chief law
enforcement agency of Coshocton County, Olmid Befendant Timothy Roge is the Sheriff.

The Licking County Sheriff's Offices the chief law enforcementegey of Licking County, Ohio.
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Defendant Randy Thorp is the Lioky County Sheriff and Defendar@sian Stetson, Jessica Mills,
and Michael Zwiebel were deputies for Licking Count8ed generallfpoc. 1, Compl.).

Plaintiff owned a 2003 red Ford Rangeck-up truck. On or about June 20, 2014,
Plaintiff had his truck stolen frotmis home and he notified the €wcton County Sheriff's Office.
(Doc. 1, Compl. 11 18-19; Doc. 53-1, Pl.’s Dep. at 9). Approximately a week later, Plaintiff was
notified that his truck was recaw in Newark, Ohio, and hetrieved it from the Licking County
impound lot. (Doc. 1, Compl. 11 20-22¢9c. 53-1, Pl.’s Dep. at 11).

On January 2, 2015, Plaintiff had been workinglape Timber in Nevark, splitting wood
for approximately eight hours. Plaintiff loaded the wood on his truck and stopped for dinner and
a couple beers on his way home. (Doc. 53-1sBlép. at 13-14). After dinner, Plaintiff drove
home. On his way, he degied that his truck was hard to casit “I may havebeen swerving a
little bit because of the load of wood, but | was imathe oncoming lanes or off the other side of
the road.” [d. at 17). At some point, &htiff pulled off the road because he thought something
happened with the load. He described, “I eitheught | lost a piece @food or heard something
pop or something. So | decided to check it outd. &t 19). Plaintiff ultimately determined it
must have been the extra weight from the wood in his truck and he was returning to the truck when
he noticed police lights and sireturning down the diroad he was on. (Doc. 1, Compl. 1 26-
28; Pl.’s Dep. at 19-20).

Licking County Sheriff's Depties Stetson, Mills, and Zwiebwere dispatched to State
Route 79 and Cedar Run Road in Licking Countyhensuspicion of a drunk driver. A Jeremiah
Hogan had called to report arpen driving a red Ford Rangemas driving erratically, including
swerving into oncoming lanes multiple timesijvidrg in the opposite lane, almost hitting an

oncoming vehicle and almositting a guard rail. $eeDoc. 54-1, Incident Report, included with



Green Aff., attached as Ex. A to Defs.” Motr umm. J.). The Dispatch officer taking the call
ran the license plate and the v&@@icame back as stolen byaBdon Scott Powell, who should be
considered armed and dangeroud.) ( Dispatch also notified the officers in pursuit that the caller,
Hogan, was following the truck and updatingltteation and activities of the drivedd(). Deputy
Steton’s police cruiser was equippeith video and audio recordingwdees. The recordings have
been submitted to the CourtSgeDoc. 55).

The officers pulled onto the same dirt road asri#iff and got out of their cruisers. Deputy
Stetson immediately ordered Plaintiff to get doon the ground twice. Plaintiff got on his knees
with his hands in the air. Plaintiff repeatedisked, “what did | do?”The deputies approached
Plaintiff and ordered him to get on his belly. Pldfméfused and stated atlst five times that he
would not comply and continued to ask, “whal tido?”. Deputy Stetson said, “put your belly
on the ground or you're going to get tased” arairRifff yelled in response, “what did | do” and
“what the fuck did |1 do.” Plaintiff was also vealty resisting, responding “NO” when ordered to
get down on the ground. (Doc. 55, CD of Depbtgtson’s Cruiser Videat 20:31:30—20:31:56
and 20:47:24-20:47:51).

After repeated warnings, Deputy Stetson degibiris taser on Plaintiff and he then fell
forward onto the dirt road. Deputies Mills andighel handcuffed him. Plaintiff was then given
a safety pat-down for weapondd.(at 20:47:51-20:50:15; GreerifAf 15). Deputies Mills and
Zwiebel walked Plaintiff to the cruiser and obsertleat he smelled strongly of alcohol, had glassy
eyes, and had a hard time maintaining his balariboc. 54-1, Green Aff. Ex. B). The EMS was
called to treat Plaintiff for any injuries he mlagve sustained as a résaf being tased, however,
Plaintiff refused treatment while eaute to Licking Memorial Hospat and while athe hospital.

He even pulled the taser barbs out himsdt.; Doc. 53-1, Pl.’s Dep. at 25-27).



Shortly after the incidenDeputy Stetson and Licking CoynDispatch, realized that
Plaintiff was not the suspected car thief, lgtually the owner of #h truck. Defendants
acknowledge that the repanf the stolen red Ford Ranger was cleared from LEADS and then
mistakenly reentered the stolen vehicle bado the system shortly after the vehicle was
recovered. (Doc. 54-5, Kobel Aff. 1 5-7).

Although Plaintiff was not a suspected car thief as originally believed, he was charged with
two counts of Operating a Motor Vehicle whilegaired, in violation of Ohio Revised Code
Sections 4511.19(A)(1)(a) and 4519(A)(2). (Doc. 54-1, GreeAff. § 19, Ex. F). Plaintiff
ultimately pled guilty to Obstructing OfficidBusiness in exchange for dismissal of the OVI
charges. (Doc. 53-1, Pl.’s Dep. at 32).

Plaintiff initiated this case on Decemi#9, 2016. He asserts the following claims under
42 U.S.C. §1983: Count | — violation of his tinghts under the Fourth, Fifth, and Fourteenth
Amendments to the Constitution of the United States, including his right to be free from
unreasonable searches and seizuresigit to due process of latine right to be free of the use
of excessive force, the right tee free from false arrest, ancethght to just compensation for
taking of property (Doc. 1, Compl. I 57); Count-Ifailure to implemenappropriate policies,
customs, and practices; Count Il — use of exwveskirce; Count IV false arrest; Count V —
deprivation of property without dyocess of law; and Counts VXHor the same claims asserted
above brought pursuant to the Ohio Constity and finally Counts XI—XIV for false
imprisonment, negligence, neghgt supervision, assh and battery, convsion, intentional
infliction of emotional distress, and negligentliction of emotional distres in violation of Ohio

Common law.



. STANDARD OF REVIEW

Defendants and Plaintiff havied cross-motions for summary judgment pursuant to Rule
56 of the Federal Rules of CiWlrocedure. Summary judgmentispropriate when “there is no
genuine dispute as to amaterial fact and the movant is dletil to judgment as a matter of law.”
Fed. R. Civ. P. 56(aBerryman v. SuperValu Holdings, In669 F.3d 714, 716-17 (6th Cir. 2012).
The Court’s purpose in considering a summary foeligt motion is not “to weigh the evidence and
determine the truth of the matter” but to “deterenwhether there is a gaine issue for trial.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986). A genuissue for trial exists if the
Court finds a jury could returnveerdict, based on “sufficient evadce,” in favor of the nonmoving
party; evidence that is “merely colorable” or “not significaitgbative,” however, is not enough
to defeat summary judgmenid. at 249-50.

The party seeking summary judgment shouldleesnitial burden opresenting the Court
with law and argument in support of its motion adl &e identifying the releant portions of “the
pleadings, depositions, answers itberrogatories, and admissions file, together with the
affidavits, if any,” which it believes demonstrate #iesence of a genuine issue of material fact.”
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (quoting F&.Civ. P. 56). If this initial
burden is satisfied, the en then shifts to thnonmoving party to set forth specific facts showing
that there is a genuine issue for triSkeeFed. R. Civ. P. 56(ejee also Cox v. Kentucky Dep’t of
Transp, 53 F.3d 146, 150 (6th Cit995) (after burden shifts, noorant must “produce evidence
that results in a conflict of materitct to be resolved by a jury”).

In considering the factual allegations asddence presented in a motion for summary
judgment, the Court “views factual evidencehe light most favorabléo the non-moving party
and draws all reasonable inferences in that party’s faarrett v. Whirlpool Corp.556 F.3d

502, 511 (6th Cir. 2009). But self-serving affidaalsne are not enough to ctean issue of fact
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sufficient to survive summary judgmeniohnson v. Washington Cty. Career C&82 F. Supp.
2d 779, 788 (S.D. Ohio 2013) (Marbley, J.). “Therenexistence of a scintilla of evidence to
support [the non-moving party’s] position will liesufficient; there must be evidence on which
the jury could reasonably finfdr the [non-moving party].”"Copeland v. Machulis57 F.3d 476,
479 (6th Cir. 1995)see alscAnderson477 U.S. at 251.

That the parties have filed cross-motidmissummary judgment does not alter the
Court’s standard of reviewSee Taft Broad. Co. v. United State29 F.2d 240, 248 (6th Cir.
1991) (“[T]he standards upon which the court aaéds the motions for summary judgment do
not change simply because the parties pragsess-motions.”). Thus, in reviewing cross-
motions for summary judgment, the Court musit‘®valuate each motion on its own merits and
view all facts and inferences in the lighbtst favorable to the non-moving partyWiley v.

United States20 F.3d 222, 224 (6th Cir. 1994).

1. DISCUSSION

Defendants move for summary judgment on aPlaiintiff's claims against them based on
gualified immunity and generally that they are entitled to judgment in their favor. Plaintiff has
failed to respond to a number of Defendants’ axgnts and instead focuses on the excessive force
claim, the challenge to Licking County’s use of force policy andvtbaell claim! The Court
will first evaluate whether Defendants are entittecqualified immunity and then move to the

remaining arguments.

! The Court need not address the merits of Bfénother claims as they are deemed abandorBsk Brown v.

VHS of Michigan, In¢.545 F. App’x 368, 372 (6th Cir. 2013) (plaintiff deemed to abandon claim by failing to
address the claim in response tmation for summary judgment). Judgment is therefore granted in Defendants’
favor on Plaintiff's claims that he waeprived due process of law, that hesvi@sely arrested, that he was subject
to an unlawful taking, all claims against the Licking County and Coshocton Countydaats other than the
challenge to Licking County’s use of force policy; and the alleged violations of the Ohio Constitution.
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A. Qualified Immunity

Defendants assert that Deputies StetsalisMind Zwiebel arentitled to qualified
immunity on Plaintiff's 8 1983 claims against theifhey assert that they did not violate any of
Plaintiff's constitutionally proteetd rights and are therefore eletit to summary judgment on the
issue of qualified immunity. Plaintiff assertgwever, that the defense of qualified immunity
does not protect the Defendafrsm liability.

Under the doctrine of qualified immunity, gowenent officials performing discretionary
functions are immune from suit unless the plairstifbws the official violad “clearly established
statutory or constitutional rights of which a reasonable person would have kn&ami v.
Gabbert 525 U.S. 286, 290 (1999) (quotiktarlow v. Fitzgerald 457 U.S. 800, 818 (1982)).
“The central purpose of affording public officiasalified immunity from suit is to protect them
‘from undue interference with threduties and from potentially disbng threats of liability."”
Elder v. Holloway 510 U.S. 510, 514 (1994) (quotiktgariow, 457 U.S. at 806)).

The Sixth Circuit “has consistently held that damage claims against government officials
arising from alleged violations of constitutional rights must allege, with particularity, facts that
demonstrate whatach defendant did to violate thesserted constitutional right.’Lanman v.
Hinson 529 F.3d 673, 684 (64@ir. 2008) (citingTerrance v. Northvilld&Reg’l Psychiatric Hosp.
286 F.3d 834, 842 (6th Cir. 2002fgmphasis in original). Jategorical references to
‘Defendants™ do not meet this standandarcilis v. Twp. of Redford93 F.3d 589, 596-97 (6th
Cir. 2012). Nor do allegations that an individdafendant “was present and perhaps involved in
[the plaintiff's] restraint,” wihout allegations as to the wnmstitutionality of the individual
defendant’s actionsLanman 529 F.3d at 684.

The Court must apply a twoegt test to determine whethgualified immunity protects a

government official.Conn 526 U.S. at 29@uchanan v. City of Boliva®9 F.3d 1352, 1358 (6th
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Cir. 1996). The first step is to determine whethegiolation of a cleayl established constitutional
right has occurredConn526 U.S. at 29Dickerson v. McClellan101 F.3d 1151, 1157 (6th Cir.
1996). If a constitutional violation is found, the second step is to determine whether an objectively
reasonable public official in the circumstaneesuld have recognized that his conduct violated
the clearly established constitutional rigl@onn 526 U.S. at 290Buchanan 99 F.3d at 1358;
Dickerson 101 F.3d at 1158.

To be clearly established at the timetloé conduct in question, the constitutional right
must have been recognized by the United StSigzreme Court, the United States Court of
Appeals for the Sixth Circuit, thiSourt or other courts within ti&ixth Circuit, or, in some cases,
courts of other circuitsSheets v. Moord7 F.3d 164, 166 (6th Cir. 199@)ickerson 101 F.3d
at 1158. “The contours of the right must béfisiently clear that a reasonable person would
understand that what he is doing violates that rigBtieets97 F.3d at 166. “This is not to say
that an official action is protected by qualifiechmnity unless the very action has previously been
held unlawful, but it is to say #h in light of pre-exiBng law the unlawfulnessiust be apparent.”
Id. (quotingAnderson v. Creightqgrt83 U.S. 635, 640 (1987)).

1. Constitutional Violation

Plaintiff asserts that Defendants violateid Constitutional rights because they lacked
probable cause to arrest him and he had a tighe free from physical force when he was not
resisting arrest.

a. Probable Cause

Probable cause exists if “the facts andwmstances within [the officer’s] knowledge and
of which [he/she] had reasonalblystworthy information were sufficient to warrant a prudent man
in believing that the [arrestee] hachumitted or was committing an offenseDiamond v. Howd

288 F.3d 932, 936 (6th Cir. 2002) (citiBgck v. Ohip379 U.S. 89, 91 (1964)). The burden is on
8



a plaintiff bringing a Fourth Amendment alaito show the lackf probable causeParsons v.
City of Pontiac,533 F.3d 492, 500-01 (6th Cir. 2008ge also Provience v. City of DetrdR9
F. App’x 661 (6th Cir. 2013).

In the case at bar, the deputies had probable tawdep Plaintiff. As set forth in detail
above, the deputies pursued Plaintiff based oeyanwitness report th&laintiff was driving
erratically. Then, while en route, the deputies were advisedhthairiver was driving a stolen
truck and was considered armed and dangerdie Sixth Circuit has held that “[p]olice may
make an investigative stop of a vehicle when ti@ye reasonable suspicion of an ongoing crime,
whether it be a felony or misdemeanor, inchgddrunk driving in jurisgttions where it is a
criminal offense.” United States v. SimpsoB20 F.3d 531, 539 (6th Cir. 2008). Further, it is
irrelevant that the truck was not actually stolat the time Plaintiff was stopped because the
officers were acting on reasonably trustworthy infation that the truck wastolen. Accordingly,
the Court finds that the deputies had sufficient prsbahuse to pull over Plaintiff and detain him.

Additionally, Defendants argue that to the exteHintiff is asserting claims for false or
unlawful arrest, such a claim is barredHbyck v. Humpheyp12 U.S. 477 (1994). UndEleck a
§ 1983 suit is not permitted if it would invalidageplaintiff's conviction,unless the plaintiff can
show the conviction has been set asi®ee Sanders v. Detroit Police Deplto0 F. App’'x 771
(6th Cir. 2012) (citingHeck 512 U.S. at 487). Additionally, t]he existence of probable cause
for an arrest totally precludes any section 198&8wlor unlawful arrest, false imprisonment, or
malicious prosecution. ...Watson v. City of Marysvillé&18 F. App’x 390 (& Cir. 2013)(citing
Mark v. Furay 769 F.2d 1266, 1269 (7th Cir. 1985).

Plaintiff pled guilty toan offense arising out of his aste-obstructing offtial business.

Therefore, Plaintiff's claimfor unlawful search and seizure and false arrest must fail e



b. Excessive Force

Claims regarding police officersise of excessive force in theurse of an arrest or other
seizure are governed by the Fourth Amendm&ae Phelps v. Co286 F.3d 295, 299 (6th Cir.
2002) (citingGraham v. Connqr490 U.S. 386, 395 (1989)). Theurth Amendment requires
that an officer’s use of force be objectively r@@able, and courts must balance the consequences
to the individual against the governmertiterests in effecting the seizuree Graham90 U.S.
at 396. This standard contains a built-in meastideference to the officer’s on-the-spot judgment
about the level of force necessary in lightloed circumstances of the particular cakk.at 396.
“[R]easonableness must be evaluated from theppetive of a reasonable officer on the scene,
rather than the 20/20 vision of hindsightd. Courts evaluating theasonableness of force used
“should pay particular attention tihe severity of the crime assue, whether the suspect poses an
immediate threat to the safety of the officerothrers, and whether heastively resisting arrest
or attempting to evade arrest by flight.Darrah v. City of Oak Park255 F.3d 301, 307 (6th Cir.
2001) (quotingsraham 490 U.S. at 396).

Plaintiff argues that the use of forcethme case, administering the taser on him, was
unreasonable and excessive. He acknowledges that the officers believed they were dealing with
“an armed and drunk car thief.” (Doc. 57, Pl.’s Mait7). Plaintiff, howegr, submits that he was

on his knees, his hands were in theang he was not sesting arrest.
Defendants counter that prito Deputy Stetson deployirtbe taser, he believed:

(1) Plaintiff was armed and dangerous) (@ should proceedith caution; (3)
Plaintiff was suspected of committing a serious crime, grand theft auto; (4) Plaintiff
was suspected of operating a stolen vehalkn a serious crime; (5) Plaintiff was
likely under the influence of alcohol onather controlled substae. (Defs. Mot.

for Summ. J. Doc 54-2 Stetson Aff. at I3oc 54-1 Green Aff. at 14; Ex. A at
20:31:30-20:31:56; Ex. Ex. P at 5-6).
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(Doc. 60, Defs.” Reply at 4).

Plaintiff urges this Court to folloWwhomas v. Plummed89 F. App’x 116 (6th Cir. 2012),
arguing that the facts are exadihe same and the end result findthgt the officers in this case,
like those inPlummer should not be entitled to qualified mmunity. Defendants counter that the
facts are very different. The plaintiff lummerwas not suspected of committing any crime and
was merely the passenger in the vehikbg was pulled over. The officersRlummerwere not
warned that the suspect was armed dangerous. Although the susped®immmercontinued to
ask “What did | do?” like Plaintiff in the caselar, she did not verballgisobey the officer and

say she was not going to comply.

In addition to distinguishing’lummer Defendants reference amhber of Sixth Circuit
decisions that repeatedly founfficers are entitled tqualified immunity when they deploy a taser
to subdue a suspect who is fleemgest or otherwise resistingrast. (Doc. 54, Defs.” Mot. at
16). See Correa v. SimonBlo. 11-4441, 528 F. App’x 531, 535 (Ghr. 2013) (noting that the
Sixth Circuit has found that theig no clearly established constitutional right to be free from the
use of a taser if the arresis@ctively resting arrest)Cockrell v. City of Columbug68 F. App’x
491, 497 (6th Cir. 2012) (noting thiat every case where a plaiffitivas not fleeiig or resisting
arrest, federal courts denied qualified immumdtyfficers who deployed tasers, and in every case
where a plaintiff was fleeing or resisting, fealecourts found that @lified immunity was
appropriate)Hagans v. Franklin Cnty. Sheriff's Offic895 F.3d 505, 509 (61@ir. 2012) (“If a
suspect actively resists arrest and refuses thamelcuffed, officers do not violate the Fourth
Amendment by using a taser to subdue himThe following are some more examples of cases
involving suspects who were stopded a misdemeanor offense and then refused to comply with

the officer’'s orders:Draper v. Reynolds369 F.3d 1270, 1278 (11th Cir. 2004) (officer’s use of
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the taser gun to effectuate the arrest of thenpthivas reasonably proptionate to the difficult,
tense, and uncertain situation that the officaefl in the traffic stop and did not constitute
excessive forceHinton v. Elwood 997 F.2d 774 (10th Cir. 1993) (uskforce reasonable when
plaintiff refused to talk to the police wherethrequested he stop, shoved the police when they
tried to calm him down, and sufferddployment of the taser after caterable level of resistance);
Gaddis v. Redford Twp364 F.3d 763 (6th Cir. 2004) (suspectpeated refusal to comply with
the officer’s requests and expresga@nt to continue evading arrest qualified as resisting arrest
and justified the application of non-lethal forcEjancis v. Pike Cnty.708 F. Supp. 170 (S.D.
Ohio 1988), aff'd 875 F.2d 863 (6th Cir. 1989) (ufestun gun to restrain an individual who

resisted being handcuffed did not constitute excessive force).

The Court agrees with Defendants tiRdimmeris distinguishable. The Plaintiff in
Plummerwas not believed to be armed and dangeaodswvas ultimately charged with obstructing
official business based on her conduct durirgdtop. She was told gt down on the ground,
but instead just sank to her knees and held hetshabove her head. “Officer Plummer screamed:
“Get. Down. On. The. Ground. Or. You. Will. Béased,” walked behind Thomas, who was still
kneeling with her hands above her head,diadharged his taserto her back.”Plummer 489 F.
App’x at 118. The Sixth Circuit iRlummerheld that when “Officer Plummer deployed his taser,
Thomas posed absolutely no threat to his or angraifficer’s safety; nor did she offer any active
resistance.”ld. at 126. The Sixth Circuit then concludédt Officer Plummer’s use of force was
excessive and ultimately denied qualified immunity.

Notably, the Sixth Circuit irPlummerdistinguishedMicGee v. City of Cincinnati Police
Dep’t, No. 1:06-cv-726, 2007 U.S. Dist. LEXIS 286650SOhio Apr. 18, 2007)which held that

the officer’s taser deployment was reasonablemicGee failed to comply with the officer's
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orders and McGee could have been armetlimmer 489 F. App’x at 128. Th#cGeecourt
stated:

While ostensibly McGee only reached into his car to place his hat inside, the

officers could not have know [sic] his matiat the time and could reasonably have

suspected that McGeeached into the car to retvea weapon. Officer Rackley

did not deploy his taser until after McGeddd to comply with instruction to get

down on the ground and another officaosgted ‘Check for a Gun. Gun. Gun.’

Under the circumstances, a reasonableeffmay have believed that McGee was

indeed carrying a weapon and that the o$ the taser was warranted to avoid

potential violence.
McGee 2007 U.S. Dist. LEXIS at *5.

In the case at bar, more likieGeethanPlummer Plaintiff did pose a threat to the officers’
safety and was actively resisting arredlthough some of the facts are similarRummerand
some of the other cases citedthg parties, the distinguishingdtor between the cases relied on
by the parties is whether the saspwas resisting arreiterefore justifying the use of non-lethal
force—deployment of the tasdndeed, the Sixth Circuit has heltat an individual has no clearly
established constitutional right to be free fropoéice officer's use of a taser when the individual
is actively resisting arresSee Hagan$95 F.3d at 509.

Notwithstanding the fact that Plaintiff was kneeling with his hands mostly in the air, he
was verbally disobeying the officeeand disobeyed the officer when he reached toward his truck.
At no time did Plaintiff completely submit and staqtively resisting the officer’s efforts to subdue
and arrest him. The Court finds that a reasanalficer would consider this active resistance,
especially in the short duration thfe incident. The officers had subdue the suept as quickly
a possible.

Based on the aforementioned standards, @ourt concludes that Deputy Stetson’s

deployment of the taser on Plaintiff, was objesljreasonable and does not amount to excessive

force in violation of the Fourth Amendment. elfacts as told by both parties and confirmed with
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the video evidence, show that the deputickebed they were approaching an armed and
dangerous criminal who was driving erraticalyggesting he was under the influence of alcohol
or drugs. That Plaintiff was not actually an adra@d dangerous car thief does change the officers’
reasonable belief that the stop reqdigreater caution. Plaiffitias ordered to get down on the
ground at least nine times andre¢used. While Plaintiff wasot brandishing a weapon, he was
believed to be armed and dangerous and refusicagnply with Deputy Stetson’s orders. Further,
he attempted to reach toward higck at one point. Deputy &son had reason to believe that
Plaintiff posed a threat to himself and the otH&cers present. Plaintiff could have been reaching
for a weapon. Plaintiff was also verbally stgig arrest, responding “NG¥hen ordered to get
down on the ground.SgeEx. A (video) 20:31:30—20:31:56).

C. Duty of the Other Officers

Plaintiff also argues that Deputies Millsca@wiebel are also sponsible for use of
excessive force against Plaintiff because theached their duty to protect him and failed to
intervene. Defendants assert, @melCourt agrees, that Plaintiff failed to plead this cause of action

in his Complaint.

Even if this claim were properly before theugt, it still fails because the deputies did not
owe Plaintiff a duty of protection, nor, as fousloove, did Deputy Stetsarse excessive force to
justify the need for protection. To prove such g ditprotection, Plaintiff must establish that the
deputies “observed or had reason to know theessive force would be or was being used’ and
‘had both the opportunity and the means to prevent the harm from occuriuggéss v. Fischer
735 F.3d 462 (6th Cir. 2013) (quotifgirner v. Scott119 F.3d 425, 429 (6tGir. 1997). In a
similar situation, the Sixth Circuftas held that when an alleged atexcessive force occurs in a

matter of seconds, a plaintiff is unable to esshbihat the officer had the opportunity and means
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to prevent the harm from occurringgee Pennington v. Terr@44 F. App’x 533, 548 (6th Cir.
2016) (“finding that nearby officers lacked a rei@di®pportunity to stop a $éng that occurred for

a single, transitory moment’3ee also Kowolonek v. Mogi63 F. App’x 531, 539 (6th Cir. 2013)
(bystander officers not liable for failing to inteine because entire altercation lasted minutes and
the use of the taser was a mieetion of that time).

2. Clearly Established

If the Court were to have found that the Defents violated any éflaintiff's constitutional
rights, then the next step wodube to ask whether the right was “clearly established” in a
particularized sense, such th#@twould be clear to a reasahle officer that his conduct was
unlawful in the situatin he confronted.'Saucier v. Katz533 U.S. 194, 201 (2001).

There is no question that a reasonable officrérsame situation as any of the Defendants
in this case, would have known tliae there is a clearly establisheonstitutional right to not be
arrested without probable causalan be free from excessive force. Thus, a reasonable officer
would not have arrested Plaiifitinless he or she had probable smto do so. Having found that
probable cause did exist to pull over and detain Plaintiff, there wasotaiion of Plaintiff’s

clearly establishedomstitutional rights.

Even if the Defendants did use unreasonaliesfan arresting Plaintiff by administering
the taser, Defendants would nonegissl be entitled to qualified immunity because it has not been
clearly established that the use of nonlethal force under thesensiances violates the Fourth
Amendment. Generally speaking, the Fourth Amegrimight to be free from excessive force in
the context of a seizure is clearly establishBde Saucief33 U.S. at 201-02dams v. Metiva,

31 F.3d 375, 386-387 (6th Cir. 1998glford v. City of AkronNo. 5:05cv2650, 2006 U.S. Dist.

LEXIS 57704, 2006 WL 2381507, at *5 (N.D. Ohio AL@, 2006). However, the Supreme Court
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has held that for the purposes of qualified immyriithe right the officialis alleged to have
violated must have been ‘clearly establishedaimore particularize@nd hence more relevant,
sense: The contours of the right must be sufficiently clear that a reasonable official would
understand that what he is dgiviolates that right.”"Saucier,533 U.S. at 202 (quotingnderson

v. Creighton483 U.S. 635, 640, 107 S. Ct. 3034, 97 L. At1523 (1987)). In other words, this
inquiry “must be undertaken in light of the sgmccontext of the case, not as a broad general

proposition.” Id. at 201.

Plaintiff generally asserts that the rightlhe free from physical force when one is not
resisting the police was cléya established, relying oRlummer 489 F. App’x at 126-27. The
Sixth Circuit in Plummerconcluded a reasonable officepwid have understood that tasing a

suspect on his knees with his haatieve his head was excessive.

However, the Sixth Circuit recently admoresh “[ijn deciding whether a right has been
clearly established, the Supreme Court has ‘repeatediyned lower courts not to define the right
at ‘a high level of generality.””"Hagans 695 F.3d at 508 (6th Cir. 2012) (quotiAghcroft v. al-
Kidd, 131 S. Ct. at 2084). The Sixth Circuit expl@néThe general proposition” that the Fourth
Amendment prohibits police officers from using esaige force “is of little help in determining
whether the violative nature of [an officer’s] particular conduct [was] clearly estabfistatd
Kidd, 131 S. Ct. at 2084¢e also Saucieb33 U.S. at 201 (noting that the inquiry into whether a
right is clearly established “mube undertaken in light of the spigc context ofthe case, not as
a broad general proposition”).

Therefore, the more specific right as set fdagtthe Sixth Circuit is that an individual has
no clearly established constitutional right to be freen a police officer’s use of a taser when the

individual is activey resisting arrestSee Hagan$95 F.3d at 509Correa, 528 F. App’x at 531.
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As previously set forth, the evidence on the restialvs that Plaintiff waactively resisting arrest
and posed a threat to the officers who beliekedvas armed and damges. Therefore, the
officers acted reasonably and aréiteed to qualified immunity.

3. Objectively Reasonable Officer test

Even if the Court were to have found tHaefendants did violat Plaintiff's clearly
established constitutionaights, Plaintiff cannot establishathan objectively reasonable officer
faced with the same circumstances as Defendanikiave recognized that the conduct violated
a clearly established constitutiorrgght. The final test for gudied immunity is whether an
objectively reasonable officer under the circuamses would have known that the officers’
conduct violated the constitution light of the preexisting law.

Considering the circumstances in this case—dhaport was made thRtaintiff as driving
erratically, that after #nlicense plate was run through the sgstthe vehicle was reported stolen
by someone considered armed and dangerousPtaitiff failed to comply with the officers’
instructions and actively resistday verbally refusing and reaching into his vehicle—then an
objective officer faced with the same circumstanaeho was trained in the laws and policies of
Licking County and the State @ihio, would recognize that prdtla cause did exist to pullover
and arrest Plaintiff. An objective officer, jubke Deputy Stetson inthis case, would have
recognized that Plaintiff posed a serious thtedtimself and the othefeputies on the scene and
would want to detain Plaintiff as quickly as p&dsi The fact that Plaintiff was the actual owner
of the car and was not the armexd @angerous car thief waot known to the deputies at the time.

Accordingly, the arrest of Plaintiff and the ugdhe taser were notaolation of Plaintiff's

clearly established constitutional rights. Détexs Stetson, Mills, and Zwiebel are therefore
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entitled to qualified immunity on Plaintiff's claimgemming from the arreaind use of force in
this case.
B. Monell

Plaintiff has generally brought claims agsti Defendants Licking County and Coshocton
County, Sheriff Thorpe and Sheriff Rogers, and the Sheriff Deputtesinofficial capacity. The
claims that appear to have been brought regjaihese Defendants inde failure to train,
inadequate supervision, and uncomsiinal custom or practice. Defendants move for summary
judgment on Plaintiff's munigial liability claims undeMonell v. New York City Dep’t of Soc.
Servs, 436 U.S. 658 (1978).

TheMonelldecision made clear that local governmamits could be held liable for § 1983
claims, but that “§ 1983 did not suppoespondeat superidiability, reasoning that ‘Congress
did not intend municipalities [andther local government units] tee held liable unless action
pursuant to official municipal policy of some nature caused a constitutional thtaltiowan v.
City of Warren 578 F.3d 351, 394 (6ir. 2009) (quotingvonell, 436 U.S. at 691)A plaintiff
can identify one of four methods “[t]o show t&vestence of a municipgblicy or custom leading
to the alleged violation:” “(1) # municipality’s legislative enaoients or official policies; (2)
actions taken by officials withrfal decision-making authority; (8)policy of inadequate training
or supervision; or (4) a custom of tolecanof acquiescence ofderal violations.” Baynes v.
Cleland 799 F.3d 600, 621 (6th Cir. 2016grt. denied136 S. Ct. 1381 (2016) (citinchomas v.
City of Chattanooga398 F.3d 426, 429 (6th Cir. 2005)).

“A city’s custom or policy caibe unconstitutional in two wa: 1) facially unconstitutional
as written or articulated, or Zacially constitutional but consistently implemented to result in
constitutional violations witlexplicit or implicit ratification by city policymakers.Gregory v.

City of Louisville 444 F.3d 725, 752 (6th Cir. 2006) (citinpnell, 436 U.S. at 692-94). “In other
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words, the risk of a constitutional violation arisemgja result of the inadequacies in the municipal
policy must be ‘plainly obvious.”Id. (citing Bd. of Cnty. Comm’rs v. Browb20 U.S. 397, 412
(1997)).

Plaintiff must “identify thepolicy, connect the policy to ¢hjcounty] itself and show that
the particular injury was incurred because of the execution of that polgdrcy v. City of
Dayton 38 F.3d 282, 287 (6th Cir. 1994). Plaintiff mahbw that there is a direct causal link
between Licking County’s policy and tlaeged constitutional violationSee City of Canton v.
Harris, 489 U.S. 378, 389 (1989).

Despite naming all of the aforementionedf@alants in the Complaint, his Motion for
Summary Judgment, and subsequoeigfing, Plaintiff has abandoned #ie official claims except
for one—Licking County’s use of force policy isiconstitutional. Defendants are entitled to
summary judgment on all of theanins and the Court will congd the remaining claim against
Licking County.

Plaintiff concedes that this is not a case where the officers went rogue, “[r]ather, they did
exactly what they were supposieddo—they followed their “Use dforce” policy to the letter.”
(Doc. 57, Pl’s Mot. at 15). Licking Countytaser policy states: “Personal weapons or empty-
hand self-defense is encouraged after verbdérsfwarnings have been ignored. (Doc. 57-2,
Section 1.3.4). Plaintiff asserts that this policy on its face violates cestdilished Sixth Circuit
case law. Plaintiff states that theffiGers were not just permitted, buncouraged,” to use tasers
when confronted with ‘passivesistance’—i.e. noncompliance wikrbal instructions.” (Doc.
57, Pl.’s Mot. at 15) (emphasis in original).

The Court agrees that the risk of this policyhiat an officer is empowered to use personal

weapons, including a taser, stdavices, and expandable batowfen the suspect is ignoring
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verbal orders/warnings, rather than when a ectspctually posed an immediate threat to the
officer's safety or the safety of others. Howe\ua this case, the Court has already found that
Plaintiff posed a potential threat to the officengolved. The officers had to make a split-second
decision when faced with a suspect who was Iméwg increasingly agitated and defiant. The
officers were forewarned that the suspect wasedrand dangerous. Plaihtepeatedly ignored
the officers’ warnings. There wan threat that the suspect could have gpaeaor obtained a
weapon nearby. In short, Th#ficers had reason to believe thguation could have escalated
quickly. Plaintiff's claim that.icking County’s use of force policy is unconstitutional must fail
because the Court held that no constitutionalations occurred. Accordingly, Defendants are
entitted to summary judgmerwn Plaintiff claim that Lickhg County’s use of force is
unconstitutional and all other claims related.itking County and Coshocton County’s policies,
customs, or practices.

V. CONCLUSION

For the foregoing reasons, Defendants LigkCounty, Licking Coumt Sheriff's Office,
Coshocton County, Coshoctorothty Sheriff's Office, Randy Thorp, Michael Zwiebel, Brian
Stetson, Jessica Mills, an@imothy Rogers’ Motion for Smmary Judgment (Doc. 54) is
GRANTED and Plaintiff Ty Shanaberg’s Mondor Summary Judgment (Doc. 57)D&NIED.

The Clerk shall remove Documents 54 and ®mfthe Court’'s pending motions list and

enter judgment in favor of Defendants.

IT1SSO ORDERED.
/s George C. Smith
GEORGE C. SMITH, JUDGE
UNITED STATESDISTRICT COURT
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