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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
BECKY CANNON,
Plaintiff,
V. Case No. 2:17-cv-004

JUDGE GEORGE C. SMITH
Magistrate Judge Elizabeth P. Deavers

LICKING COUNTY, etal.,

Defendants.

OPINION AND ORDER

This matter is before the Court upon DefemdaMotion for Summary Judgment (Doc.
26). Plaintiff filed a Respong®oc. 29) and Defendants haveplied (Doc. 33). Defendants’
Motion is fully briefed and ripe for dispositiorkor the following reasons, Defendants’ Motion is
GRANTED IN PART AND DENIED IN PART.

l. BACKGROUND

On April 16, 2016, Becky Cannon (“Ms. Cannaor’ “Plaintiff”’) was at home with her
husband, Dan Cannon (“Mr. Cannon”), where dbecame concerned that Mr. Cannon was
suffering a medical emergency. (Doc. 1, Corfidl3). Ms. Cannon called 911 to seek treatment
for her husband. Id.) Several minutes after she cdll811, Emergency Medical Technicians
(“EMTS”) arrived at her home.Id. at  14). The EMTs evaltgal Mr. Cannon on the front porch
of their home and found that he was not suffering from any medical condititthsat { 16).
Shortly thereafter, Deputy Jennifer Gree®fficer Green”), Deputy Bbert Meek (“Officer
Meek”), and Licking County Shif's Deputy Jim Dearing arvied at Ms. Cannon’s homeld( at

1 17). While waiting for the EMTs to compldtesir work, Mr. Cannon informed Officer Green
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that Ms. Cannon was drinking earlier in the ddyl. 4t § 18). After learning that Ms. Cannon was
intoxicated, Officer Green entered M3annon’s home to speak with herd.(at  18). Ms.
Cannon instructed Officer Green to leave hanépbut Officer Greerefused and Ms. Cannon
became agitated. Id, at  20). After refusing teedve Ms. Cannon’s home, Officer Green
threatened Ms. Cannon with arrest for digolylconduct if she did not calm downld.(at  21).
Ms. Cannon again asked Officereg@n to leave her home, and Officer Green again refused. (
at 1 22). After a few moments, Officer Meshtered Ms. Cannon’s homedashe again asked the
deputies to leave.ld. at T 23; Doc. 29, Resp. at 9). Offiddeek, thinking he couldn’t help the
situation, talked Officer Green inteaving the residence, and the offis then left the residence.
(Doc. 29, Resp. at 9).

Ms. Cannon, who was upset, began to brealeplahd other small items inside her own
home. [d. at § 25). Ms. Cannon’s daughter, Sarhartiottinger (“Ms. Hottinger”) was notified
that the squad was at Ms. Cannon’s homeoc([25-13, Hottinger Dep. at 18). Ms. Cannon was
babysitting Ms. Hottinger’s children on the day of the incidemd. gt 17-18). Ms. Hottinger
headed to the house, removed her children frorhdhee, and instructed a friend to call the police.
(Id. at 22—-25). Her friend called 911 and repottet Ms. Cannon was acting disorderly. (Doc
1, Compl. T 29). Roughly five to ten minutes aftesy had left the residence, Officers Meek and
Green were again dispatched to Ms. Cannon’s hotdeat(] 28). Officer Green arrived first and
entered Ms. Cannon’s homed.(at 1 30-34). As before, Ms. Cannon instructed Officer Green
to leave, and Officer Green refusedd. @t § 31). Ms. Cannon walsaiting at Officer Green and
calling her names such as “C and an [sichg8.” (Doc. 26-2, B. Cannon Dep. at 94). Officer
Green informed Ms. Cannon that she needed to dalvn or she would be placed under arrest for

disorderly conduct. I4.).



Officer Meek then arrived at Ms. Cannon’s haimassist Officer Green. (Doc. 1, Compl.
at 1 33). Atthis time, OfficegBreen informed Officer Meek thits. Cannon needed be arrested
for disorderly conduct. (Doc. 26-2, B. CannorpDat 94). Officer Geen asked Ms. Cannon to
place her arms behind her backd. @t 95). According to Ms. Cannon, she said “fucking arrest
me” and threw her hands behind her badk. 4t 95). Officer Green é&m applied one handcuff.

(Id. at 95-96). Ms. Cannon “reflexively moved l@m slightly” as the handcuffs were being
applied. (Doc. 1, Compl. at § 35). Ms. Cannon contends that this was a reflexive reaction to the
tight handcuffs. Ifl). Officer Meek then stated “let nfiecking get her” and executed a takedown
maneuver to bring Ms. Cannon to the grourld. 4t 1 36; Doc. 26-2, B. Cannon Dep. at 97). Ms.
Cannon describes the action as adfpslam.” (Doc. 26-2, B. Cannd@ep. at 94). The force of

this takedown caused Ms. Cannon to briefly lose consciousrdssit 100).

At this point, Officers Meek and Green grdecured one of Ms. Cannon’s arms in the
handcuffs. Id. at 97). Once on the ground, Officers Mew#ld Green delivered several strikes
with their hands and knees to Ms. Cannon’s chest, side, and legs. (Doc.1, Compl. at { 41).
Additionally, Officer Green placed knee on her back while trying restrain her. (Doc. 25-1,
Green Dep. at 106). After this incident, ©@&rs Meek and Green removed Ms. Cannon from her
home and took her to the Licking County jail whieshe remained until she was released on bail.
(Doc.1, Compl. at 1 50). Several days later @snnon sought medical treatment at a hospital for
her injuries, includingoreness and bruisingld(at 1 57).

Ms. Cannon was charged with disordertynduct and resisting arresid.(at  51). Ms.
Cannon pled guilty to the disorderly conduct charge and entered a pretrial diversion program of

intervention in lieu of conviction fathe resisting arrest chargdd.(at § 51).



Il. STANDARD OF REVIEW

Defendants move for summary judgment pursuant to Rule 56 of the Federal Rules of Civil
Procedure. Summary judgmenafpropriate when “thelie no genuine disputes to any material
fact and the movant is entitled to judgmasta matter of law.” Fed. R. Civ. P. 56[@grryman
v. SuperValu Holdings, Inc669 F.3d 714, 716-17 (6th Cir. 2012The Court’s purpose in
considering a summary judgment oo is not “to weigh the evidee and determine the truth of
the matter” but to “determine whether there is a genuine issue for tAalderson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (1986). A genuine issuetriat exists if the Court finds a jury
could return a verdict, based tufficient evidence,” in favor of the nonmoving party; evidence
that is “merely colorable” ofnot significantly probative,” howear, is not enough to defeat
summary judgmentld. at 249-50.

The party seeking summary judgment shouldleesnitial burden opresenting the Court
with law and argument in support of its motion a#l we identifying the releant portions of “the
pleadings, depositions, answers itberrogatories, and admissios file, together with the
affidavits, if any,” which it believes demonstrate #iesence of a genuine issue of material fact.”
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (quoting F&.Civ. P. 56). If this initial
burden is satisfied, the fen then shifts to thnonmoving party to set forth specific facts showing
that there is a genuine issue for triSkeeFed. R. Civ. P. 56(e¥ee also Cox v. Kentucky Dep't of
Transp, 53 F.3d 146, 150 (6th Cit995) (after burden shifts, noowrant must “produce evidence
that results in a conflict of materitact to be resolved by a jury”).

In considering the factual allegations aeddence presented in a motion for summary
judgment, the Court “views factual evidencehe light most favorabléo the non-moving party

and draws all reasonable inferences in that party’s faudasrett v. Whirlpool Corp.556 F.3d



502, 511 (6th Cir. 2009). But self-serving affidaalsne are not enough to ctean issue of fact
sufficient to survive summary judgmeniohnson v. Washington Cty. Career C&82 F. Supp.
2d 779, 788 (S.D. Ohio 2013) (Marbley, J.). “Therenexistence of a scintilla of evidence to
support [the non-moving party’s] position will liesufficient; there must be evidence on which
the jury could reasonably finfdr the [non-moving party].”"Copeland v. Machulis57 F.3d 476,
479 (6th Cir. 1995)see alscAndersond77 U.S. at 251.

II. DISCUSSION

Ms. Cannon brings causes of action agairfit&@s Meek and Green (in their individual
capacities) under 42 U.S.C 8§ 1983 for excessiveefn violation of her federal constitutional
rights. She also brings claims against ingk County alleging its deliberate indifference to
excessive force and fabricating or omitting evidence in violation of her federal constitutional
rights. Additionally, Ms. Cannon brings claimsaggst Officers Meek and Green under Ohio state
law for battery.

Defendants argue that they are entitledummary judgment because, even with the facts
viewed in a light most favorable to Ms. Cannguoalified immunity protects Officers Meek and
Green and Ms. Cannon cannot estéblisat Licking County is subjéto municipal liability.

This Court will address each tifese claims in turn. Before turning to Defendants claims
of qualified immunity, this Court must considwhether Ms. Cannon abandoned her fabrication
of evidence claims and whethgeck v. Humphrelgars the excessive force claims brought against
Officers Meek and Green.

A. Abandonment of Fabrication of Evidence Claim

In the Sixth Circuit, “a plaintiff is deemed have abandoned a claim when a plaintiff fails

to address it in response to a motion for summary judgmérbivn v. VHS of Michigan, Inc.



545 F. App’x 368, 372 (6th Cir. 2013) (citimtjcks v. Concorde Career Cqll49 F. App’'x 484,
487 (6th Cir. 2011)).

Defendants moved for summandgment on Ms. Cannon’s fabriaat of evidence claims.
(Doc. 26, Defs’ Mot. at 2-3). Plaintiff's Respen® the Motion (Doc. 29) does not refute any of
Defendants’ arguments on thisioha nor does it discuss the fabriicen of evidence claims in any
way. For this reason, this Court deems Ms. Catotiave abandoned hebféation of evidence
claims and Defendants Motion for @mary Judgment on this claim@&RANTED.

B. The Heck v. Humphrey Hurdle

Defendants first raisthe possibility ofHeck barring the excessivierce claims in their
Reply (Doc. 29) to the Rintiff's Response to the Motion for Summary JudgnierfDoc. 29,
Reply at 23). This Court has tHescretion to consider arguments ealdor the first time in a reply
memorandum.See Helicopters \City of Columbus879 F. Supp. 2d 775, 779-80 (S.D. Ohio
2012) (Frost, J.). This Court will consider whetherieekbar applies irthe case at hand.
UnderHeck v. Humphrey512 U.S. 477 (1994), a § 1983 suit is not permitted if success
on such claims would necessarihyalidate a plaintiff's underlyig state conviction (unless the
state conviction has been revasexpunged, or invalidatedyeeSanders v. DetroRolice Dep’t
490 F. App’'x 771 (6th Cir. 2012) (citingeck 512 U.S. at 487). In considering whethtack
bars a § 1983 claim, courts must examine the claims raised under § 1983 and the specific state
offenses for which the plaintiff has been convict&hker v. Union Twp., OhjdNo. 1:12-CV-

112, 2015 WL 2086597, at *4 (S.D. Ohio May 5, 201Bhus, if success on Ms. Cannon’s § 1983

! This Court acknowledges that Defendants raisedHiek bar issue in their Motion for Summary Judgment.
However, in the Motion for Summary Judgment the Defendants only applietttkargument to the fabrication of
evidence claims (which Ms. Cannon has abandoned). Not until their Reply to Ms. Cannon’s Response did the
Defendants point out thateckcould possibly bar the excessive force claims.
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excessive force claims would necessarily invadidhe underlying state conviction for resisting
arrest, themdeckbars such claim.

However, it is important to note the exception tolleekbar that allows a suit to proceed
if the underlying conviction igeversed, expunged, or invaliddt (known as th “favorable
termination” requirement)See S.E. v. Grant Cty. Bd. of Equl4 F.3d 633, 637 (6th Cir. 2008)
(“The requirement that the contimn or sentence has been reeersexpunged, or invalidated is
analogous to the similar requirement in the toirtmalicious prosedion and is called the
“favorable termination” requirement dfecK). In other words, application of the favorable
termination requirement requires that the underlgitage claim be terminated a manner that is
favorable to the plaintiff in order for that phaiff to subsequently iae a § 1983 claim. The
rationale for this rule is thaabeas review should be the exaleagemedy for criminal defendants
who do not obtain a favorable resolutiortheir underlying state offensekl. at 637.

Typically, a conviction for resisting arreist Ohio will necessarily invalidate a § 1983
claim of excessive force and therefore trigger Heek bar. See Hayward v. Cleveland Clinic
Found, 759 F.3d 601, 611 (6th Cir. 2014) (“a crimim@nviction for resistig arrest in Ohio
cannot stand where a criminal defendant successdsflgrts the affirmative defense of pre-arrest
excessive force; and a 8 1983 claifrexcessive force would necessarily imply the invalidity of
an underlying conviction for resisting arrest'By logical extension, a conviction for resisting
arrest in Ohio then implicates the “favorable termination” requirement for a plaintiff to pass the
Heckbar. Id. at 610 (“under Ohio’s regiag arrest statute, that aagh of excessive force “falls
squarely within the ‘favorable termination’ rule ldeck [and such a] claim is a direct attack on

the lawfulness of the underlyingrast-which [is] an essentialezhent of [the] resisting arrest



conviction.”) (quotinglackim v. City of BrooklyriNo. 1:05 cv 1678, 2007 WL 893868, at *7 (N.D.
Ohio Mar. 22, 2007)).

However, inPowers v. Hamilton Cnty. Pub. Defender Comntfre Sixth Circuit found
that “the favorable-terminatiorequirement does not preclugel983 lawsuits by persons who
could not have their convictions or sentengapugned through habess/iew.” 501 F.3d 592,
600 (6th Cir. 2007). Stated differently, the Sixth Circuit “appliversto hold thatHeck’s
favorable termination requirement does not wpphere, due to the length of a sentence, a
petitioner was unable to assert a habeas claitayward 759 F.3d 601 at 610. hayward the
Sixth Circuit stated that the favorable témation requirement does not apply where § 1983
petitioners use pretrial diversion progranid. (“Powerslogically extends to situations in which
petitioners elect to participate jmetrial diversion programs teaid trial and possible jail time”).

In the case at bar, Ms. Cannon entered a pleativersion program teesolve the charge
of resisting arrest. Thus, th@ourt cannot concluddat Ms. Cannon hadfavorable termination
to her charge of resisginarrest under Ohio lawHowever, to the knowledg# this Court, habeas
review was not available to her and ththe favorable termination requirementkéckis not
applicable in this case. Because the favierdédrmination requirement is not applicaliteck
does not act as a bar for Mannon'’s constitutional claim$See D.D. v. Scheeld¥o. 1:13-CV-
504, 2015 WL 892387, at *8 (S.D. Ohio Mar. 3, 20E5)'d, 645 F. App’x 418 (6th Cir. 2016)
(finding thatHeck did not bar plaintiff's constitutional aim if the plaintiff entered a pretrial
diversion program). This Court finds that NBannon’s constitutional claims for excessive use of
force may proceed.

C. Qualified Immunity Analysis

This Court next considers if Officers MeekdaGreen are entitled to qualified immunity.



42 U.S.C. § 1983 imposes civil liability on indivials who act under the color of state law and
deprive a citizen of theiconstitutional rights.SeeBrousseau v. Hauge®43 U.S. 194, 197-98
(2004). For a plaintiff tetate a claim under 8 1983 they mumig: 1) their constitutional right(s)
have been violated, and 2) a person acting uhéerolor of state law caused the violati@aynes

v. Cleland 799 F.3d 600, 607 (6th Cir. 2015). There isdispute as to theecond prong of this
analysis—that Officers Meek and Green werengctinder the color of ate law. However,
Defendants do contest the first prenBlaintiff's claim that her constitutional rights were violated
and therefore argue that the ttote of qualified immunity shids them from liability.

The Defendants argue that Officers Meek &rden are entitled to qualified immunity
because Ms. Cannon’s rights were not violated by Officers Meek and Green. They contend that it
is clearly established that officers can use esahfatee on an individual they deem to be resisting
arrest, and that Ms. Cannon’s verbal hostility and arm movement during handcuffing constitutes
resisting arrest and thus the takedown anilest were warrantedMs. Cannon counters that
Officers Meek and Green are not entitled taldied immunity because she was exposed to
excessive force in violation of her constitutional rights. She contends that it is clearly established
that an individual who is, at s passively resisting arrest and poses little threat to law
enforcement has a right to be free frartakedown and subsequent strikes.

Qualified immunity protects govemment officials acting undethe color of state law so
long as “their conduct does not violate cleaghtablished statutory or constitutional rights of
which a reasonable person would have knowPearson v. Callaharb55 U.S. 223, 231 (2009)
(quoting Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)). \Win analyzing a government
official’s claim of qualified immunity, the Court conducts a two-step analysis: 1) has the plaintiff

alleged or shown facts evidengi a violation of a constitutiohaight, and 2) was the alleged



violation of that constitutional right “clearly established” at the time of the incidgtanfield v.
City of Limag 727 F. App’x 841, 845 (6th Cir. 2018) (quotiRgarson 555 U.S. at 232). If a
plaintiff is to defeat a claim afualified immunity, the court must answer the prior questions in
the affirmative. Stanfield 727 F. App’x at 845.

Thus, in evaluating whether qualified imnitynprotects Officers Meek and Green from
Ms. Cannon’s § 1983 claims for exséve force, this Court mustdi consider if Officers Meek
and Green violated Ms. Cannon’s constitutionght$. If they did so, this Court will then
determine if those constitutional rights wereatly established at the time of the incident.

1. Did Officer Meek or Officer Green Violate Ms. Cannon’s Fourth
Amendment Right by Using Excessive Force

The facts in this case present a “he sai@, shid” scenario where the outcome largely
depends on whose story one believes. In these typésations, a jury is [& equipped to decide
which set of facts to believe. Fiis reason, and the reasons statddw, there are genuine issues
of material fact regarding whether Officers Meeid Green used excessive force in violation of
Ms. Cannon’s constitutional rights.

The Fourth Amendment governs police off&éarse of force dumg an arrestSee Phelps
v. Coy 286 F.3d 295, 299 (6th Cir. 2002) (citi@gaham v. Connqr490 U.S. 386, 395 (1989)).
The Fourth Amendment requires that law eoéonent’s use of force is reasonab@&.aham 490
U.S. 386 at 395. The Fourth Amendment authondse officers to use force in effecting an
arrest, “but the question is . . . whet [officers] could reasonably use tHegreeof force
employed against the [suspect]Stanfield 727 F. App’x at 845 (quotin§lartin v. City of
Broadview Heights712 F.3d 951, 958 (6th Cir. 2013)). Thegue of force inquiry is an objective
inquiry that does not utilize the hefit of 20/20 hindsight, but ragh, “must be evaluated from the

perspective of a reasonable officer on the scebemham 490 U.S. 386 at 396.
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In evaluating a police officer’s use of force, dswonsider three factors: 1) the severity of
the crime, 2) the suspect’s immediate threahtosafety of the officers and others, and 3) the
suspect’s evasion orgistance of arrestStanfield 727 F. App’x at 846 (quotinGraham 490
U.S. 386 at 396). With these three factorsnimd, a court must then determine “whether the
totality of the circumstances justified a particular sort of seizuik.{quotingGraham 490 U.S.
386 at 396). Because this is a motion for summastgment, this Court first views the alleged
facts in a light most favorable to the nonyimy party (here, Ms. Cannon); because this case
involves qualified immunity, thi€ourt then views the non-movimarty’s facts as a reasonable
officer on the scene wouldd. at 845-46 (quotinGraham 490 U.S. 386 at 396).

a. Severity of the Crime

The first factor—the severityf the crime—weighs in MCannon’s favor. Officers Meek
and Green returned to Ms. Canr®hbuse based on a report diisturbance (screaming, breaking
of plates, etc.). Eventuall@fficers Meek and Green arrestédd. Cannon for disorderly conduct.

Courts have found that disedy conduct is not a “seriougrime in determining the
amount of force that a law enforcemefita@r should use to effect an arreStee Goodwin v. City
of Painesville 781 F.3d 314, 322 (6th Cir. 2015) (citibgvis v. Yovellal10 F.3d 63, 1997 WL
159363 at *1, *6 (6th Cir. Ap 2, 1997) (table) an@ihacker v. Lawrence Cnt\.82 F. App’x 464,
472 (6th Cir. 2006)). Because disorderly conduabisa serious or inherently violent crime, this
would lead a reasonable officer o tbcene to use a reduced amouribafe to effecthe arrest.

Defendants contend that the severity of the situation was elevated due to the possibility that
children were in the house. (D@s6, Defs.” Mot. at 24). M£annon responds that Officers Meek
and Green could not have considered the safetlye children as a factor because Ms. Hottinger
removed the children from the house before shenged to have 911 calle (Doc. 29, Resp. at

36). Defendants’ argument is unpeasive for several reasons.
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First, Officer Green was alone with MSannon for 5-10 minutes before Officer Meek
arrived. During these 5-10 mimst Officer Green took no actiather than attempting to calm
Ms. Cannon. This lack of urggnon Officer Green’s part indites that she was not seriously
concerned about any potentiareat to the children.

Second, according to Ms. Cannon’s testimony, Ms. Hottinger had already removed the
children from the home when Officers Meek an@&r arrived. (Doc. 2Resp. at 10, 36). Ms.
Hottinger informed Officer Green that she waskpig up the children as Officer Green was
leaving the residence after tfiest visit. (Doc. 25-13, Hottiger Dep. at 19-20). Therefore,
Officer Green had reason to bekethe children were no longer ine house. Even if Officers
Meek and Green were unaware that the chiltiash been removed from the home, there was no
evidence that Ms. Cannon was a threah#ochildren during the incident.

For these reasons, this Court does not belieaeit was reasonable for Officers Meek or
Green to believe the situation was more severe because of the children.

b. Immediate Threat Posed by Ms. Cannon

The second factor—the threat posed to theeff and others—weighs slightly in favor of
Officers Meek and Green. While Officers Meek and Green do not explicitly state that they
believed Ms. Cannon was a threat to their safethesafety of others, ¢y focus on several facts
from which it can be implied that Ms. Cannon posed a threat, namely: 1) Ms. Cannon’s
intoxication, 2) Ms. Cannon’s hostile demea(sitouting, breaking plates, cursing), and 3) Ms.
Cannon “squaring up” to fight fficers Meek and Green. (Doc. 25-1, Green Dep. at 101).
However, Ms. Cannon contends that she did not ‘tequia’ to fight the ficers, and her husband’s
deposition reflects the same. (Doc. 25-12(annon Dep. at 60; Doc. 30, B. Cannon Dep. at

136). This constitutes a materiatlisputed fact and in reviewirtge entirety of the evidence on
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this issue in a light most favorable to Ms. Canrsoreasonable jury could potentially find that Ms.
Cannon did or did not pose an immedittireat to Officers Green and Meek.

The Sixth Circuit has held that an intoated individual can create a more volatile
situation. Marvin v. City of Taylor509 F.3d 234, 246 (6th Cir. 200A\Vhile intoxication can be
considered grounds for handcuffiag individual, the reasonablesseof the amount of force used
in the process will depend on other factorgshsas the individual’'s resistance and hostility.
Stanfield 727 F. App’x at 845 (citingolovy v. Morabitp375 F. App’x 521, 524 n.4 (6th Cir.
2010)). While the Court will analyze Ms. Cannon’egéd resistance to arrest as the third factor
for excessive force, it is appropeao consider Ms. Cannon’s lewadl hostility under this factor.

Ms. Cannon admits that she was acting irsardierly manner by bregig items, shouting,
and calling Officer Green offensive names (includiatling her a “C and an [sic] F-ing B”). (Doc.
30, B. Cannon Dep. at 94). These events toakepinside of Ms. Cannon’s home, which could
contribute to a more unsafe environment far &nforcement. (Doc. 25-6, Meek Dep. at 48).

On one hand, breaking items is violent, treane calling shows anger directed towards
Officer Green, and the setting would put a reasonaifiler on higher alert. This situation could
make Officers Meek and Green reasonably feeltti@situation might escalate to an unsafe one.
On the other hand, there is no allegation that®sinon threw items at fers Meek or Green
and Officers Meek or Green never felt the needeploy a weapon or prepare a weapon in case
Ms. Cannon attacked or advanced upon théuorther, according to Ms. Cannon, Officer Green
had a smile on her face duringetimteraction. (Doc30, B. Cannon Dep. at R4 Officer Green
also spent 5-10 minutes in the house with @&nnon alone while waitinfpr Officer Meek to
arrive on the scene. (Doc. 25-1, Green Dep03j.1Lastly, there is no evidence that Ms. Cannon

had a weapon or that Officers Meek and Grkad reason to believe that Ms. Cannon had a
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weapon. While Ms. Cannon’s admitted behawais unbecoming, it apparently did not concern
Officer Green enough to ready a weapon or stepideifor her safety while waiting for Officer
Meek. This indicates th&fficer Green did not realliear for her safety.

On balance, considering Ms. Cannon’s intoxication, the breaking of items, the hostility
directed towards Officer Green, and the segttbf the situation, a reasonable officer would
conclude that Ms. Cannon was a greater threat than a non-inebriatethdiwidual. However,
due to the mitigating factors, the threat tific@r Meek and Green was most likely minimal.

C. Resisting Arrest

The third factor—the arrestea’ssistance to arrest—requiresstourt to consider if Ms.
Cannon was actively resisg or evading arrestGoodwin 781 F.3d at 323. In doing this, this
Court will consider each event of the incident separat8lge Russo v. City of Cincinna@b3
F.2d 1036 (6th Cir. 1992) (analyzing three sejgargses of force although part of the same
incident)? Viewing the facts in a light most favotalto Ms. Cannon, themre two instances of
possible resistance that must be analyzed: 1) Ms. Cannontmsagdrior to Officer Meek’s
takedown, and 2) Ms. Cannorastions after the takedown.

I Takedown Maneuver

Officer Meek and Officer Green rely on three primary actions to defend the takedown of

Ms. Cannon: 1) Ms. Cannon’s refusal to follow an instruction to put her arms behind her back and

Ms. Cannon’s accompanying comment to “fuckingest me” (Doc. 26-2, B. Cannon Dep. at 94);

2When determining whether to view the uses of force as one single use of force or two separate usesonfiforce
Sixth Circuit caselaw asks whether the officers had toweassess the threat lepesed by the arreste&ee
Stevens-Rucker v. City of Columbus,,@BO F. App’x 834 (6th Cir. 2018}ert. denied sub nortevens-Rucker v.
Frenz 139 S. Ct. 1291 (2019). However, the outcome in this case would not change whethmurthige@s the
entire incident as one use of force or multiple uses of force.
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2) Ms. Cannon moving her arm during the amdlimn of the handcuffs; and 3) Ms. Cannon
“squaring up” to fight the officers. Hse actions are all refuted by Ms. Cannon.

While Officers Meek and Green contend that Ms. Cannon refused to put her arms behind
her back, Ms. Cannon contend® gtid the exact opposite (Doc. 26B. Cannon Dep. at 95).
Further, Ms. Cannon contends that she said “fuciingst me” after being told to place her hands
behind her back, and then placed her hands behind her blatk. Yiewed in a light most
favorable to Ms. Cannon, a reasonable jury coultbatd not interpret thias verbal acquiescence
to arrest while Officers Meek and Green contend & defiance (Doc. 26, Defs.” Mot. at 8, 25).

Ms. Cannon placing her arms bethiher back is an aof surrender, ahthe Sixth Circuit
has held that an act efirrender should bebnsidered when determmg the reasonableness of an
officer’'s actions. See Baker v. City of Hamilton, Ohib71 F.3d 601 (6th Cir. 2006). Buker,
the Sixth Circuit found that anrrastee raising thehands into a surrendposition showed that
the arrestee was unarmed and pos#d titreat to law enforcementd. at 607. The court found
that due to this act of submission the officer'«sttb the arrestee’s heags unreasonably severe.
Id.

Similarly, Ms. Cannon (according to her accooithe story) placed her hands behind her
back to be handcuffed. Like raising one’s haridis is an act of stender which would show
Officers Meek and Green that she was unarmed and surrendering to custody. This act of surrender,
paired with the comment of “fucking arrest mereate a genuine issue of material fact as to
whether a reasonable officer woul@dwi Ms. Cannon as resisting arrest.

Officers Meek and Green contend thds. Cannon moving her arm during handcuffing
was resistance to arrest that justified the takedai®oc. 26, Defs.” Mot. aB6) (“Due to at least

the perceived resistance exhiblitey Plaintiff, Deputy Meek esced Plaintiff to the ground”).
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Ms. Cannon contends that this vaasinvoluntary “flinch” to the pa of a handcuff. (Doc. 26-2,

B. Cannon Dep. at 96-97). The Sixth Circuit has held that a takedown based on minimal, and
possibly involuntary movement, does ndadtjfy the use of a takedown maneuv&eeStanfield

727 F. App’x 841.

In Stanfield an individual was pulledver while intoxicated.ld. at 844. While trying to
put the arrestee’s hands behindltask, the arrestee losis balance and stkihis foot out while
twisting in an attempt tmot fall to the ground.ld. The officers thenobk the arrestee to the
ground. Id. The arrestee argued that such an adidmot constitute active resistance and was
simply the result of losing his balanckel. at 848. The Sixth Circuit agreed and found that, while
a reasonable officer on the scene could perceigle an action as active resistance, that type of
action does not necessarilyrpat a takedown maneuvetd. at 848 (“Slight twisting and leaning
by a portly, elderly man while two young officers thdlis arms behind hisack does not justify
the tackle executed by Montgomery. Stanfieldimerwas moderately severe and there was little
reason to suspect he presented an immediate threat. Therefore, Montgomery’s conduct was
objectively unreasonable . . .").

In this case, Ms. Cannon’diriching to painful handcuffsnirrors Stanfield’s loss of
balance. Both actions are inuatary reactions to an outsidemulus. Further, like istanfield
where the arrestee was not a threat to tfieess, Ms. Cannon had already presented her hands
behind her back for handcuffing as an act afender. Ms. Cannon was not under arrest for a
serious crime nor was there evidence that sheeama@ed. For these reasons, while a reasonable
officer might have perceived thénich as resisting arrest, a reasolegury could still consider a

takedown maneuver to be excessgiven the circumstances.
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Looking at the totality of th circumstances in a light miofavorable to Ms. Cannon, she
had not committed a serious crime, posed a limited threat to the officers, had offered her surrender,
and her most active form of resistance (flinchiwg¥ an involuntary reaction to painful handcuffs.
Given these facts, there is a genuine issue ténmaafact as to whether the takedown maneuver
executed on Ms. Cannon was excessive.

. Hand and Knee Strikes

The hand and knee strikes that Officer Maall Green delivered to Ms. Cannon while she
was on the ground is a simpler analysis thamptteviously discussed takedown maneuver.

Sixth Circuit precedent makes clear that individuals hava right to not be struck
gratuitously. See Shreve v. Jessamine Cty. Fiscal Cd&3 F.3d 681, 688 (6th Cir. 2006). This
right to be free from gratuitous force encompasses the idea that officers cannot use heightened
force when an individual is not resistingdadoes not pose a threat to their saf&ge Kalvitz v.
City of ClevelandNo. 17-4174, 2019 WL 851435 (6@ir. Feb. 21, 2019) (citinBhelps v. Coy
286 F.3d 295, 301-02 (6th Cir. 2002) araivler v. City of Taylar268 F. App’x 384, 387-88 (6th
Cir. 2008)). Officers who exercis¢hat kind of ‘gratuitous faze’ lasting ‘beyondhe point at
which any threat could haveasonably been perceived’ \ate¢ the Fourth Amendment.d. at
*3 (quotingLawler, 268 F. App’x at 388).

In the case at hand, Officers Meek and Greamtinued to strik€€annon after they took
her to the ground. Accarty to Ms. Cannon and héusband, she did npbse a threat because
she was not resisting arrest, was not able to overpower Officers Meek and Green, and there is no
evidence that she was armed or had immediate access to a w8apdflanigan v. Panji’24 F.
App’x 375, 378 (6th Cir. 2018) (citing similar factarsfinding that law enforcement’s strikes to

the arrestee’s head could be considered excessive). Further, Ms. Cannon testifies that she
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momentarily lost consciousness after being takethe ground; this would render her incapable
of resisting. (Doc. 26-2, B. Cannon Dep. at 100). Finally, G&mnon verbally expressed her
submission by shouting “Okay! Okay!” asidence that she had “had enoughld. @t 99-100).

Within the range of force available to lawfertement, hand and knee strikes delivered to
the body are not particularly egregious condudbwever, the Sixth Cindt requires “officers to
use ‘the least intrusive means availableFfanigan at 378 (citingGriffith v. Coburn 473 F.3d
650, 658 (6th Cir. 2007)). Here, given the situation, a reasonable jury could find that the least
intrusive means available would he strikes at all. Thus, aasonable jury could find the hand
and knee strikes once Ms. Cannon was on the grounel éxcessive and violative of her Fourth
Amendment rights.

2. Were the Constitutional Rights “Clearly Established”

Having found that a reasonableyjicould find a violation oMs. Cannon’s constitutional
rights, the Court now considers whether thoglts were “clearlyestablished.”

To defeat a claim of qualified immunity, a piaff must show thathe right violated is
clearly established to the poititat a reasonable official walilunderstand that their actions
violates the right.Mullenix v. Luna 136 S. Ct. 305, 308 (2015). To be clearly established at the
time of the conduct in question, the constitutionghtimust have been recognized by the United
States Supreme Court, the United States CourppgAls for the Sixth Circuit, this Court or other
courts within the Sixth Circuit, or, in some cases, courts of other cirGhesets v. Moor®7 F.3d
164, 166 (6th Cir. 1996Dickerson v. McClellan101 F.3d 1151, 1158 (6th Cir. 2017). “The
contours of the right must be sufficiently cléaat a reasonable person would understand that what
he is doing violates that right.Sheets97 F.3d at 166. “This is not 8ay that an official action

is protected by qualified immunitynless the very action has prewsly been held unlawful, but
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it is to say that in light of pre-existingw the unlawfulness must be apparentd. (quoting
Anderson v. Creightqr83 U.S. 635, 640 (1987)).

As a general principle, Sixth Circuit precetlelearly establishes that law enforcement’s
use of excessive force violates adiidual’s Fourth Amendment rightsSee Stanfield727 F.
App’x at 849 (citingNeague v. CynkaR58 F.3d 504, 507 (6th Cir. 2001)). However, “the clearly
established law must be ‘particuleed’ to the facts of the caseWhite v. Pauly137 S. Ct. 548,
552 (2017) (citingAnderson v. Creightqrd83 U.S. 635, 640 (1987)). Thus, the issue is not
whether Officers Meek and Green knew that ezoe force would violate Ms. Cannon'’s Fourth
Amendment rights, but rather, efter their specific actions constituted excessive force in
conjunction with Ms. Cannon’s @ens (i.e., does an individudave a clearly established
constitutional right to be free from excessiioece of takedown antland and knee strikes if
believed to be resisting arrest).

Ms. Cannon cites to several cases demonstrating the broad principle that excessive force
violates an individual’'s &urth Amendment rights. SeeDoc. 29, Resp. at 38-41). However,
most of the cases Ms. Cannon cites relies on tineiplke that the suspect was “clearly subdued”
or “not actively resisting arrest” or “being restrad an in full control hold by two officers” or
“neutralized.” Geeid. (citing Phelps v. Coy286 F.3d 295, 301 (6tir. 2002); Champion v.
Outlook Nashville, In¢.380 F.3d 893, 902 (6@ir. 2004);Meirthew v. Amoregdl7 F. App’x 494,
499 (6th Cir. 2011)Solomon v. Auburn Hills Police Dep389 F.3d 167, 175 (6th Cir. 2004)).
Those cases differ from the situation at hand isea reasonable officer could view Ms. Cannon’s
reaction to the handcuffs as resistance to arrBlsé only case Ms. Cannon cites that could place
Officers Meek and Green on notice that their conduct was unconstituti@maittsv. City of Troy,

Ohio, 874 F.3d 938 (6t@ir. 2017).
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In Smith the arrestee pulled his arm away fram officer once the officer pried the
arrestee’s hands off a fencEmith 874 F.3d 938 at 942. The officer then executed a leg sweep
taking the arrestee to the grounttl. The Sixth Circuit found that “A reasonable juror could
conclude that, in pulling his arm away, Smittésistance was minimal and that Osting’s response
in taking Smith to the ground was excessived” at 946. HoweverSmithis different from the
case at hand becauseé&smiththere was no evidence the arrestee had committed a crime, the officer
did not tell the arrestee thatWwas under arrest, and there wersgpdtes about whether the arrestee
was resisting or whether simply being nongiiant with law enforcement’s ordersd.

Even if Smithdidn’t contain these iportant distinctionsSmithwas decided in 201and
this case arises from an incident tbaturred in 2016. Therefore, everSihithestablishes the
principle that pulling an arm away from an o#fr during an arrest doest justify a takedown,
that case could not have put Officers MerH &reen on notice because it was published after the
incident occurred.

However, the Sixth Circuit has stated that “itisarly established that the use of force on
a non-resistant or passively-resistawlividual may constitute excegs force . . .” and has applied
this concept to involuntary reactiondcCaig v. Raber515 F. App’x 551, 556 (6th Cir. 2013).
McCaighas a similar set o&tts to the case at hand.

In McCaig law enforcement responded to reportsanfaltercation ostde of a bar in
Michigan. Id. at 552. As law enforcement approachiy saw the arres¢ strike another
individual in the face.ld. Law enforcement then informed the arrestee that he was under arrest,

and the arrestee put his hands up in a surrgagtion and held his hands out for handcuffing.

3 Ms. Cannon encounters the same problem with the cashith@ourt relies upon to find a constitutional violation,
Stanfield v. City of Limar27 F. App’x 841 (6th Cir. 2018). Btanfield the Sixth Circuit held that a takedown based

on minimal and possibly involuntary movement does not necessarily justify the use of a takedown maneuver.
However, that case was decided in 2018 and thusotaerve as notice @fficers Meek and Green.
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Id. Law enforcement then placed a handcuff andhrestee’s left handd held his right hand.
Id. Law enforcement instructed the arrestepléxe his right hand behind his back, which he
could not do because law enforcemenswestraining the arrestee’s ard. An officer then
screamed at the arrestee tocgldis hand behind his back so lguthiat it hurt the arrestee’s ear
and caused the arrestee to “jerk away” from law enforcenh@nt.aw enforcement then executed
a takedown maneuver that resulted in a broken wiidt. Law enforcement testified that the
arrestee was trying to pull away from theand that justified tl use of force.ld. The district
court denied qualified immunity because there vigsaes of material fact regarding whether the
arrestee’s actions constituted remigte, and the Sixth Circuit agredd. at 552 and 556.

The Sixth Circuit reasoned that becatlse arrestee was unardiemade no aggressive
gestures or statements, attempted to cooperdteedino resistance, and stated that he would “go
easy,” that a reasonable jury could flad enforcement used excessive forlk.at 555. Further,
the court reasoned that the law was clearly established because the Sixth Circuit has repeatedly
held that various types of e on a subdued or restrainedgect, or a suspect who poses no
serious threat to law enforcement can be excessivat 555-56 (collecting cases).

In Aldrich v. City of ColumbysNo. 2:15-cv-404, 2016 WL 60845741,*6 (S.D. Ohio Oct.

18, 2016) (Graham, J.), this Courpéipd the principles set forth McCaigto a set of facts similar

to this casé. In Aldrich, an officer approached an individuaaning against the hood of a vehicle

who was suspected of stealing a vésh.at *1. As the officer appexhed, the officer ordered the

suspect to get on the grouadd the suspect refusettl. Eight to nine seands later, the officer
approached the suspect, smacked a cigarette out of the suspect’s hands, and grabbed the suspect to

escort him to the police cruisdd. at *2. When the officer grabbi¢he suspect, he felt the suspect

4While Aldrich cannot serve as notice to Officer Meek and Gremabse it was decided after the incident at hand, it
is instructive to see how this Ga has applied the principles llicCaigin similar situations.
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“tense up” indicating that the sueqi was jerking away from himld. Because of this reaction,
the officer took the suspect to the ground causing injutaes.

This Court stated that “where an offidemd ahold of a suspect who was compliant, not
fleeing, and posed no threat with his hankisosed, performing a takedown may be excessive
force.” Id. at *5 (citingMcCaig 515 F. App’x at 556 (6tiCir. 2013)). Unlike inMcCaig, the
suspect inAldrich was not explicitly vocally complianthis Court found thatifference to be
insignificant. Id. at *5. InAldrich, this Court had the Ibefit of a video disputing that the suspect
‘lerked away” and noted that “if Aldrich hacefked away], Officer Sigleton’s takedown would
be permitted as an attempt to restrain a fleeing suspétt."However, the Court continued to
state “the video shows that the only movementriéh made were those that a reasonable jury
could believe were caused by Officen@ieton’s application of force” and

even if Aldrich did tense up when Offic8ingleton grabbed hinthis cannot lead

to an automatic escalation of force ttaee first arm-bar takedown. It would be an

odd case indeed if a person did not tamsevhen an officer smacked a cigarette

out .o.f their hand and quickly grabbed thaim, forcing it into an uncomfortable

position.

Id. (citing McCaig 515 F. App’x at 556. This Court foundpitoblematic that a suspect “tensing
up” would give the green light for increased forbecause if that were acceptable then officers
could induce involuntary reactionsijtgstify an increase in forcdd.

This Court inAldrich denied qualified immunity and believed that the law was clearly
established, largely based dftCaig “the use of a takedown am unrestrained, non-fleeing,
non-violent suspect has been held, in a mdker@Emilar circumstances, to be objectively

unreasonable.ld. at *7 (citingMcCaig 515 F. App’x at 556). This Court found that in both

Aldrich andMcCaig, the impetus for the takedown was “a tensing up or jerking away that was at
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least arguably caused by the officers themseara$ could easily be construed as a natural,
involuntary reaction and not attempt to flee” and thus, thew was clearly establishedd.

Ms. Cannon’s actions are similar to béflcCaig and Aldrich. While Ms. Cannon was
more belligerent than either of the arreste@dé@aigandAldrich, that difference does not justify
Officer Meek’s takedown of Ms. Cannon. A direefusal to follow an officer's commands in
Aldrich did not preclude a finding that a takedowas excessive, and M&annon’s belligerence
will not preclude this Court from finding Officdvleek’s takedown to be excessive. Like in
McCaig Cannon surrendered to Officers Meek and Green by putting her hands behind her back
for handcuffing and she verbakicquiesced to arrest by statifjgst fucking arrest me.”

The most important similarity is that, acciorglto Ms. Cannon’s story, her reaction to the
handcuffs was an involuntary flinch due te thain of the handcuffs. This parallels bbttCaig
andAldrich. Unlike inAldrich, this Court does not have thenleéit of video evidence and thus
finds that there is a genuinssue of material fact as to ather Ms. Cannon’s reaction to the
handcuffs was slight and involunyaor an attempt to flee.

For the reasons stated abovas itlearly established in th@ircuit that thata reasonable
jury could find that a full body takedown insm@onse to a minor andvoluntary reaction is
excessive. Thus, Officer Meek was on notice liimtakedown could constitute excessive force.

Finally, it is clearly established in the Sixthr€liit that individuals have a right to be free
from gratuitous force.See Shreve v. Jessamine Cty. Fiscal Celt8 F.3d 681, 688 (6th Cir.
2006). The Sixth Circuit has “held repeatedlgttthe use of force & a suspect has been
incapacitated or neutralized isoessive as a matter of lawBaker v. City of Hamilton, Ohj@71

F.3d 601, 607 (6th Cir. 2006)Thus, Officers Meek and Green rgeon notice that striking an
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individual who was taken to the ground, not resisting, and posed little tbrtadir safety was
gratuitous and excessive.

Therefore, because the evidence shows genuiresissmaterial fact as to whether Officer
Meek and Green’s use of force was reasonadote, because the law in this area is clearly
established, this Court finds that Officers Meeakl &reen are not entitled to qualified immunity.

D. Municipal Liability Claims

Ms. Cannon has brought claims against Offcéteek and Green (in their official
capacities), Tim Bubb, Rick Black, and Duane Flavén their official capacities as county
commissioners), Randyhbrp (in his official capacity akicking County Sheriff), and Licking
County. The claims that Ms. Cammappears to bring against ted3efendants include failure to
train, inadequate supervision,ashequate discipline, and uncatgional policies. (Doc. 1,
Compl. at 1 72). Defendantsove for summary judgment dvis. Cannon’s municipal liability
claims undeMonell v. New York Citipep’t of Soc. Servys436 U.S. 658 (1978).

The Defendants argue that Lisg County cannot be held liabbecause Licking County’s
use of force policy is adequate and that lngkCounty’s officers undgo sufficient training to
demonstrate the county is notliderately indifferent to the ghts of its citizens. Ms. Cannon
counters that Licking County’s use of force polieydraining is not sufficient to adequately train
its officers on the constitutional requiremefasuse of force. Additionally, Ms. Cannon argues
that, due to the number of reported uses mfddetween 2014 and 2016, Licking County was on
notice that its officers must eined in the use of force.

At the outset, it should be noted that all claagainst individuals in #ir official capacities
are effectively claims against Licking CountWill v. Mich. Dept. of State Policd91 U.S. 58,
71 (1989). Despite making claims for inadequstipervision and inadequate discipline Ms.

Cannon did not respond to argumeptssented in the Motion for Summary Judgment regarding
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those claims and has thus abandoned th&ae Brown v. VHS of Michigan, In645 F. App’x
368, 372 (6th Cir. 2013) (citingicks v. Concorde Career Cqll49 F. App’x 484, 487 (6th Cir.
2011)). Further, it seems that Ms. Cannon’s sépataims for failure to train and unconstitutional
policies are really one in the same: “the faulhighe policy and custorof training itself.” (Doc.

29, Resp. at 42). It appears tha alleged unconstitutional policy is Licking County’s policy of
training its law enforcement officers. TherafpMs. Cannon has abandoned all claims regarding
municipal liability except for the claim that diing County has failed to adequately train its
officers. Therefore, Defendants are entitledummary judgment on all &laintiff’s municipal
liability claims except for the failure to trainaiin against Licking County. This Court turns to
that claim now.

TheMonelldecision made clear that local governmamits could be held liable for § 1983
claims, but that “§ 1983 did not suppoespondeat superidrability, reasoning that ‘Congress
did not intend municipalities [another local government units] tee held liable unless action
pursuant to official municipal policy of some nature caused a constitutional thtoltiowan v.
City of Warren 578 F.3d 351, 394 (6tir. 2009) (quotingvonell, 436 U.S. at 691)A plaintiff
can identify one of four methods “[t]o show t&xeistence of a municipgblicy or custom leading
to the alleged violation:” “(1) # municipality’s legislative enatients or official policies; (2)
actions taken by officials withrfal decision-making authority; (8)policy of inadequate training
or supervision; or (4) a custom of tolecanof acquiescence ofderal violations.” Baynes v.
Cleland 799 F.3d 600, 621 (6th Cir. 2016grt. denied136 S. Ct. 1381 (2016) (citinchomas v.
City of Chattanooga398 F.3d 426, 429 (6th Cir. 2005)).

In City of Canton, Ohio v. Harri489 U.S. 378 (1989), the Supreme Court articulated the

standard for failure to train claims. The inadagyuof police training may serve as the basis for
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§ 1983 liability “only where the failure to train aoemnts to deliberate indifference to the rights of
persons with whom the police come into contalet.”at 387. The Sixth Citit has held that “to
establish deliberate indifference, the plaintifiust show prior instances of unconstitutional
conduct demonstrating that the Wy has ignored a history abuse and was clearly on notice
that the training in this particular areasngeficient and likelyo cause injury.”Slusher v. Carsgn
540 F.3d 449, 457 (6th Cir. 2008) (quotiBy John v. Hickeyt11 F.3d 762, 776 (6th Cir. 2005)
(quotingFisher v. Harden398 F.3d 837, 849 (6th Cir. 2005))).

In Russo v. City of Cincinna®53 F.2d 1036 (6th Cir. 1992), the Sixth Circuit applied the
Harris test and further defined whaphintiff had to prove to demotrate that a training program
is the moving force behind a constitunal violation. The court held &, to prove a failure to train
claim, a plaintiff must establish: (1) that ttraining program was inadequate for the tasks that
officers must perform; (2) that the inadequacy e result of the city’s deliberate indifference;
and (3) that the inadequacy watosely related to” or “actuallgaused the . . . injury.’Russo
953 F.2d at 1046 (citinglill v. Mcintyre, 884 F.2d 271, 275 (6th Cir. 19893ge alsdBerry v.
City of Detroit 25 F.3d 1342, 1346 (6th Cir. 1994).

Ms. Cannon argues that Licking County does mxptieitly train its officers to use “the
least amount of force aNable” and therefore, Licking Countig deliberately indifferent to the
constitutional rights of its citizens(Doc. 29, Resp. at 45) (“Licking County Sheriff's Deputies
have not been trained on the constitutional considesaand are not currently told to use the least
available force”). However, Ms. Cannon hasefd to show a history of prior unconstitutional
conduct proving that Licking County has an inadequate training policy. Ms. Cannon advances two

main arguments: 1I¢antonallows for the possibility that argjle instance is sufficient to find an
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unconstitutional policy; and 2) Licking County hasiesved many instances of its officer’s use of
force, and therefore the need &alditional training is obvious.

While Ms. Cannon is correct th@antoncontemplates a “narrow range of circumstances”
that could make up single-incidleliability, this case is not onehich falls within that narrow
range. SeeConnick v. Thompsomb63 U.S. 51, 64 (2011) (quotimdpard of Comm’rs of Bryan
Cty. v. Brown520 U.S. 397, 409 (1997)XCantoncontemplated a case where a municipality arms
its law enforcement with deadlyeapons and makes no effort taitrthem on use of the weapons.
Canton 489 U.S. 378 at 390 n.10. The Supreme Court reasoned that a single constitutional
violation can be enough fnd deliberate indifferereif “the need for morer differenttraining
is so obvious, and the inadequacy so likely tultein the violation of constitutional rights, that
the policymakers of the city can reasonably be saidave been deliberately indifferent to the
need.” Id. at 390.

However, theCantonhypothetical assumes that lawf@tcement has no knowledge of the
constitutional standards associated with deadigef@nd that in the absence of training officers
could not obtain the necessdegal knowledge they requireSee Connick563 U.S.at 64. In
Connick the Court juxtaposed th@antonhypothetical with a situatrowhere the parties had a
general knowledge of their legal requirements. at 67 (“theCantonhypothetical assumes that
the armed police officers have no knowledge abfalhe constitutional limits on the use of deadly
force. But it is undisputed here that the pmgors in Connick’s office were familiar with the
general Brady rule”). In the cast hand, the record reflectattOfficers Meek and Green had

received general training on the use of force.
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Officers Meek and Green recei training on use of for@nd the Licking County use of
force policy directs them to usmly force that is necessaty(Doc. 25-6, Meek Dep. at 22; Doc.
25-14, Evans Dep. at 17). Using the amount of ftnakeis necessary is tantamount to using the
least available force; for if an officer uses méman necessary force, that force must then be
unnecessary. This Court has held that gisinecessary” force redcts the appropriate
constitutional standardSee Hysell v. ThorpNo. 2:06-CV-170, 2009 WL 262426, at *14 (S.D.
Ohio Feb. 2, 2009) (Holschuh, J.) (“officers are erditle use some degree of physical force, but
they may use only as much force as is reasonably necessary.”) Griingm v. Connqr490 U.S.
386, 396 (1989)). Because the officers were diretttetse necessary force, and that reflects the
constitutional standard, Ms. Cannon’s argumeat @fficers Meek and @en were not properly
trained on the constitutional lite for use of force fails.

Additionally, Officers Meek and Green wmetrained on the use of force continuum
(which teaches force in response to a suspect’s actions) through the Central Ohio Technical
College. (Doc. 25-1, Green Dep. at 16-17; &6, Meek Dep. 15-16). Officers Meek and
Green use the “Blue Team” template to docuntkeir use of force.(Doc. 25-6, Meek Dep. at
61). This template requires the officers to ligtat force was used, whether that force was
effective, and any escalating uses of forc&eeDoc. 25-11, Meek Dep. Exhibit 4). This
demonstrates an inherent undendiag of the use of force continuum as some form of it is
included in the Blue Team reporturther, Officer Meek stateddhit is the suspect’s level of

resistance that factors into when it is “necesstryise force. (Doc. 25-6, Meek Dep. at 48). This

5 The Licking County use of force policy states: “Deputiet use only that force necessary to effect an arrest,
detention, mission, or other lawful obfiee. The amount or type dbrce needed will be detained as an incident
progresses. A deputy must react to the aggressor in a manner that will limit injury to himself, the suspect, and the
public.” (Doc. 25-6, Meek Dep. at 21-22).
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evidence shows that Officers Meek and Greereviined on, exposed to, and have knowledge
of the use of force continuum.

Officers Meek and Green are alsmuired to conduct an annualiew of the use of force
policy and pass a test on the subject. (Docl,28reen Dep. at 13, 31; Doc. 25-6, Meek Dep. at
21, 23). The Sherriff's office also has bimogtimheetings where officers can seek additional
guidance on any questions they may have. d§rass Dep. at 26). Filhg Licking County is
accredited through the Commission on Accreditatior Law Enforcement Agencies, Inc.
(“CALEA"), and Officer Green showed familiarityith its training and went as far to state that
“it's another type of policy thatve have.” (Doc. 25-1, Green Peat 47) (emphasis added).
CALEA sets nationwide, best-practices slards, and other courts have used CALEA
accreditation as evidence of sound polici8&eeWoodward v. City of Gallatin, Tenmo. 3:10-
1060, 2013 WL 6092224 (M.D. Tenn. Nov. 19, 2013pwka v. BemisNo. 3:12-CV-345, 2015
WL 8647702 (S.D. Ohio Dec. 14, 2015).

For these reasons, this Court cannot sayGifiiders Meek and Green have no knowledge
or training on excessive force standards suchitinaiuld be “obvious” that additional training is
necessary to prevent constitutional violations. &foge, this case does not fall within the narrow
range of single incident lmlity circumstances thafantoncontemplates, and Ms. Cannon must
show a pattern of constitutionablations evidencing Licking @unty’s deliberate indifference to
prevail.

Licking County reviews all uses of force thtst officers report.(Doc. 25-14, Evans Dep.
at 20). Ms. Cannon argues th&cause Licking County deemed approximately 300 uses of force
as reasonable between 2014 and 2016 that Lickmgity was on notice that its officers must be

trained in the use of force(Doc. 29, Resp. at 42). Notwitlaading the fact that the Licking
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County’s officers are trained indtuse of force (as discussed abois. Cannon fails to establish
whether any of these uses of force were unredsden Incidents of fae alone are not sufficient
to establish that Licking County has patterrofiicers committing constitutional violationSee
Hanson v. Madison Cty. Det. Ctr.36 F. App’x 521, 542 (6th Cir. 2018) (“The fact that Lieutenant
Bell had not disciplined an officdor excessive force does ndtasv that there was a history of
excessive force or need for addital training. In factif anything, that eddence standing alone
shows there was not a pattern of excessive fprcehus, there is no evidence showing a pattern
of constitutional violations. Licking County’s us&force policy, the training its officers receive,
and the use of force review, all contradict treralthat Licking County isleliberately indifferent
to the constitutional rights of its citizens.

For the above reasons, this CdBRANTS summary judgment tbicking County and the
individual Defendants who were suiedtheir official capacities.

E. State Law Battery Claims

This Court now turns to Ms. Cannon’s stat® laattery claims against Officers Meek and
Green. Generally, under Ohio lawi]f[an officer uses more foradan is necessary to make an
arrest and protect himself from injury, tsdiable for assault and battery D’Agastino v. City of
Warren 75 F. App’x 990, 995 (6th Ci2003) (ellipsis omitted) (quotin@ity of Cincinnati v.
Nelson No. C-74321, 1975 WL 181750, at *2, 1975 OhppALexis 7443, at *5 (Ohio Ct. App.
May 5, 1975)).

Defendants argue that Ohio Revised Cdslection 2744.03(A)(6)entitles them to
immunity. Ms. Cannon counters thhe actions of Officers Meeld Green fall under one of the
exceptions to the Ohio immunity statute.

Ohio Revised Code Section 2744.03(A)(6) gsaimmunity to Ofo public employees

“unless their acts or omissions were (1) “mariifesutside the scope of [their] employment” or
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(2) done with “malicious purpose, in badtlfia or in a wanton or reckless mannekdlks v. Pettit
676 F. App’x 567, 572 (6th Cir. 2017) (quoting ORevised Code 8§ 2744.03(A)(6)(a)—(b)). The
Sixth Circuit has held that evides of gratuitous force relatdd an excessive force claim is
“sufficient to establish a genuine issue of matlefact as to whethe[the defendant] acted
maliciously or in bad faith.”ld. (quotingBaker v. City of Hamiltord71 F.3d 601, 610 (6th Cir.
2006)).

As discussed above, there is a genuine issneatdrial fact as to whether Officers Meek
and Green used excessive force against Ms. Cannon in taking her to the ground and then delivering
strikes when she posed little or no threat to tfieers. These actions coupled with the statement
by Officer Meek to “let me fuckig get her” could lead a reasonghlg to find that Officers Meek
and Green acted with malicious pose, bad faith, or in a recklessmnner. (Doc. 1, Compl. at
36; Doc. 26-2, B. Cannon Dep. at 97). BecauseQlisrt has found that ¢ine is evidence of
gratuitous force relating to Canner8 1983 excessive force claim, tisurt also finds that there
is a genuine issue of material fact regarditggther Officers Meek and Green can be found liable

under Ohio law for battery. Thefore, the Motion for Summarydgment with regards to the

Ohio state law battery claim BENIED.
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V. CONCLUSION

For the foregoing reasons the Motion for Summary Judgme&aRBNTED IN PART
andDENIED IN PART . Defendants are entitled torsmary judgment on the claims brought
against Licking County and the individual defendanitsd in their official capacities. Plaintiff's
claims against Officers Meek and Green for afmins of Ms. Cannon’s constitutional right to be
free from excessive force and Plaintiff's claims for battery u@eo state law remain pending.

The parties should contact Magistrate Judgavees’ chambers tschedule a settlement

conference. The Clerk shall remove Docuatr26 from the Court’s pending motions list.

IT 1S SO ORDERED.

/s George C. Smith
GEORGE C. SMITH, JUDGE
UNITED STATES DISTRICT COURT
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