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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

MICKEY L. DRAUGHON,
CASE NO. 2:17-CV-0020
Petitioner, JUDGE ALGENON L. MARBLEY
Magistrate Judge Elizabeth Preston Deavers
V.

WARDEN, CHILLICOTHE
CORRECTIONAL INSTITUTION,

Respondent.

OPINION AND ORDER

Petitioner, an Ohio prisoner, sought a vafthabeas corpus pursuant to 28 U.S. C. §
2254. ECF No. 1. In his petition, Petitiondrallenges his October 9, 1997, conviction for
aggravated burglary, robbery, rap&haspecifications, and kidnappingd. On February 17,
2017, this Court issued an Opinion and Orderstieming this action to the United States Court
of Appeals for the Sixth Circuit (“the Tramsf Order”) because the petition was successive
within the meaning of 28 U.S.C. § 2244(b). ECF No. 7.

l.

Upon transfer, this case was docketed m @ourt of Appeals under case number 17-
3520. ECF No. 15. On June 13, 2017, Petitioiled fa corrected motiowith the Court of
Appeals under that case numieeking an order authorizing thi@ourt to consider a second or
successive petitionln re: Mickie Draughon, Case No. 17-3510, Docket Sheet. On December
21, 2017, the Court of Appeals denidcht motion, finding that Petither had failed to meet the
requirements of 8 2244(b)(2)(A) and (B). EQB. 17. On February 12, 2018, Petitioner filed a

motion in this Court pursuant tBule 60(b) of the Federal Ris of Civil Procedure (“Rule
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60(b)”) asserting that his petition is notcsassive (“Motion for Relief from the Successive
Petition Determination”). ECF No. 18.

Petitioner's Motion for Relief from the Sucsege Petition Determation, ECF No. 18,
is DENIED. The law—of-the—case doctrine provideattha decision madéy a court at one
stage of a case should be given effectuiccessive steps of the same litigationKeith v.
Bobby, 618 F.3d 594, 599 (6th Cir. 2010) (quotldgited Sates v. Todd, 920 F.2d 399, 403 (6th
Cir. 1990). This doctrine renders a determimatiy a court of appeals binding upon a district
court in subsequent stages of the same litigato, thus generally bars district courts from
reconsidering issues that ctaiof appeals have explicitly or impliedly resolvedd. (citing
United States v. Haynes, 468 F.3d 422, 426 (6th Cir. 2006). In this case, when the Court of
Appeals denied Petitioner permmsito file a successive petition on December 21, 2017, it also
impliedly determined that the proposedtijpen was successive. ECF No. 17. That
determination is binding upon this Coufiee United States v. Wilson, 469 Fed. App’x 439, 440
(6th Cir. 2012) (citingKeith, 618 F.3d at 600-01) (finding thatexfthe Court of Appeals denied
petitioner permission tdile a successive petition, the law-hie-case doctrine barred district
court from reconsidering the swssive petition issue).

.

On March 27, 2017, approximately one monthratie case had already been transferred
to the Court of Appeals, Petitioner filed a motiarthis Court pursuant to Rule 60(b) asserting
that his petition was not successive and askingQloisrt for relief from this Court’'s Transfer
Order (“Motion for Relief from the Transfer Ome ECF No. 8. OrMay 23, 2017, this Court
issued an Order denying Petitioner's Motion Relief from the Transfer Order (“the May 23,

2017, Order”). ECF No. 9. Petitioner then filad\Notice of Appeal dected at the May 23,



2017, Order, ECF No. 10; requesteaertificate of ppealability for theMay 23, 2017, Order,
ECF No. 12; and sought leave to proceefibrma pauperison appeal, ECF No. 14.

The Notice of Appeal for the May 23, 2017,d@r was docketed inéhCourt of Appeals
under Case Number 17-360. On July 17, 2017 Cbert of Appeals comdered whether that
Notice of Appeal was taken from a final appeddatwrder and determined that this Court lost
jurisdiction over this action when it was transéel to the Court of ppeals as a successive
petition. ECF No. 15 (citingdackson v. Soan, 800 F. 3d 260, 261 % Cir. 2015)).
Accordingly, the Court of Appeals vacatttids Court’'s May 23, 2017, Order and remanded the
case with instructions to deny Petitioner'stida for Relief from the Transfer Ordeld.

In accordance with the Court of Agals’ instructions, the CouRENIES Petitioner’s
Motion for Relief from the Transfer Order. ECF No. 8. In addition, the OHNIES AS
MOQOT Petitioner’s related filings— threquest for a certificate appealability for the May 23,
2017, Order, ECF No. 12, and thapécation to proceed in foranpauperis on appeal, ECF No.
14. The Court furtheDIRECTS the Clerk toVACATE this Court’'s Jun@6, 2017 Order, ECF
No. 13, which was alskl OOTED when theCourt of Appeals vacated tivay 23, 2017, Order.

1.

Pursuant to Rule 11 of the Rules GowegnSection 2254 Cases in the United States

District Courts, the CoulDECLINES to issue a certificate of apalability (“COA”). 28 U.S.C.
§ 2253(c)(1)(A) and Federal Rule of Civil Prdcee 22(b) provide that an appeal from the
district court’s denial of writ of habeas corpus may notth&en unless a COA is issued either
by a circuit court or district court judge. To olotai certificate of appealability, a petitioner must
make a substantial showing of the denial @bastitutional right. 28 U.S.C. § 2253(c)(2). To

make a substantial showing of the denial @oastitutional right, a petitioner must show “that



reasonable jurists could debate whether (orfHat matter, agree that) the petition should have
been resolved in a different manner or thia issues presented were ‘adequate to deserve
encouragement to proceed further.3ack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting
Barefoot v. Estelle, 463 U.S. 880, 893, n.4 (1983)).

The Sixth Circuit has held that a habeas petitioner is required to obtain a certificate of
appealability before he can agpehe denial of a Rule 60(lmotion for relief from judgment
which seeks to challenge a judgment in a habeas ¢as¢ed Sates v. Hardin, 481 F. 3d 924,

926 (6th Cir. 2007). In habeas cases which invalvéistrict court’'s denial of a Rule 60(b)
motion for relief from judgment on procedurgtounds without reaching the merits of any
constitutional claims, a petitioner should be granted a certificate of appealability only if he or she
is able to make both a substantial showing beabr she had a valid claim of the denial of a
constitutional right, and a substantial showing that procedural rulingpy the district court is
wrong. See Hardin, 481 F. 3d at 926, n.1.

This Court is not persuaded that Petitioner has made a substantial showing of the denial
of a constitutional right or that this Court’s pealural rulings are incorrect. Reasonable jurists
could not debate that this Court is unable tasiethe successive pgtin issue— the Court of
Appeals impliedly determined that the petitionsigccessive, and that determination is binding
upon this Court under the law-of-the-case doctriNer could reasonable fjists debate that the
Court of Appeals mooted several of Petitionaristions when it vacated this Court’'s May 23,
2017, Order. Accordingly, the Cowteclines to issue a COA.

IT 1SSO ORDERED.

Date: March 2, 2018 /Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE




