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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

LESLIE WYATT,
Plaintiff,
V. Civil Action 2:17-cv-40
Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Jolson

NEW ENGLAND MUTUAL LIFE
INSURANCE COMPANY, et al.,

Defendants.

REPORT AND RECOMMENDATION

This case is before the Cowrt Plaintiff's Motion to Remand. (Doc).9For the reasons
set forth below, the CouRECOMMENDS that the Motion to Remand IRENIED.
l. BACKGROUND

Plaintiff is a former dentist who asserts that she is no longer able to work in her
occupaton due to Parsonage Turner Syndroraeneuological disorder. (Doc. 2 at ZB).
Plaintiff states that her disabilitbegan in 2010 and impadter ability to use her right arnqld.
at §23). Two physicians have opined that Plaintiff is unable to practice dentistry cher t
neurological disorder.Id. at 127).

Plaintiff purchased an individual disability insurance policy (No. 191D341479001)
through New England Life Insurance Compdfiew England Life”)in June1993. (d. at
1 12). New England Life sold or transferred the policy to Metropolitan Lifermsce Company
(“Metropolitan Life”), which used Paul Revere Life Insurance Company (“Paul Revasegn

administrator (Id. at 113). Plaintiff filed a disability claim with Metropolitan Life on January
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30, 2013. Id. at 132). According to Plaintiff, Metropolitan Life hired Unum Group
Corporation (“Unum”) to advise it concerning its obligations for Plaintiffanclainder the
policy. (d. at 114).

Metropolitan Life denied Plairffis claim for benefitsbetween January 2012 April
2013, but approved and paid benefits Jane 2013hroughFebruary 25, 2016.(Id. at 133).
Plaintiff asserts that on February 25, 2016, Metropolitafe and/or Unum “made a
determiration that she was not disabladd ceased payments.td.(a 134). On Decembr 14,

2016, Plaintiff filed the instan€omplaintagainst New England Life, Paul Revere, Metropolitan
Life, and Unumin the Franklin County Court of Common Pleas. Defendants removed the action
to this Court on January 12, 2017. (Doc. 1).

Plaintiff sets forth several claims, which include declaratory judgmengchref
contract, and bad faith.SéeDoc. 2). More specifically,Plaintiff seeks declaratory judgment
under Ohio Revised Code2§21 for a determination of the rights andids arising out othe
contracts between hand Defendants.ld. at 137). She also “asks the court to declare that she
has met all conditions of the contract, is contractually disabled, and tkecntd monthly
benefits until she is no longer disabled pursuant to the terms of the policy issued by New
England Life Insurance, policy no. 191D241479001d. &t 138).

Next, Plaintiff alleges that Defendardse in breach of contract for refusing to pay her
based on a total disability.ld( at 140). Plaintiff states thathe*is disabled and is presently
owed total disability benefits in the amount of $61,000.00 plus interest, to date (De&mbe
2016) and will be owed an additional $6100.00 per month, until judgment is granted and

thereafte as long as she meets the conditions of the contratd.”af §41). She also claims



entitlement to residual and recovery benefits that are calculated based ommheaqmings and
are equal to the full amount of contract benefitd. gt 142).
Plaintiff also alleges bad faithld( at 146). Specifically, Plaintiff claims that:
Defendants’ handling and processing of and denial of Plaintiff's disabiaiyn
was not reasonably justified and, as such, constituted bad faith. Plaintiff further
states that Defendants’ conduct was oppressive, and was undertaken knowingly,
intentionally, willfully with malice and in disregard of Plaintiff's rights. The
denial of Plaintiff's claim for long term disability is not predicated upon
circumstances that faish a reasonable justification therefore, and Defendants
acted in an arbitrary and capricious manner causing Plaintiff greatos@loti
distress.
(Id. at 71146-47).
Plaintiff filed a Motion to Remand on February 2, 2017. (Doc. 9). That Motion is
now ripe for consideration.SeeDoc. 13 (Opposition); Doc. 14 (Reply)).
. LEGAL STANDARD
The basis for removing a state court case to federal toudt be disclosed upon the
face of the complaint, unaided by the answer or by the petition for remdally v. First Nat'l
Bank 299 U.S. 109, 113 (19363ge alsdPowell v. WalMart Stores, InG.No. 14155-HRW,
2015 WL 2063966, at *3 (E.D. Ky. Apr. 30, 2015) (noting that “jurisdiction is determined at the
time of removal”). Thus, the Court may not considédenses in deciding if a case mhg
removed. See Caterpillar, Inc. v. Williamgt82 U.S. 386, 393 (1987).oftis v. United Parcel
Serv., Inc. 342 F.3d 509515 (6th Cir. 2003). Because removing a case interferes with the state
court’s jurisdiction renoval statutesare construedharrowly. See Long v. Bando Mfg. Co. of
Am., Inc, 201 F.3d 754, 757 (6th Cir. 20003tdting ‘removal statutes are to be narrowly
construed’because “they implicate federalism conceyns”

The requirements for federal jurisdart based on diversity of citizenship are set forth in

28 U.S.C. 81332(a). Diversity is satisfied ifno plaintiff and no defendant are citizens of the



same state, and the amount in controversy is $75,000 or gre&eBLI Consultant Grp. V.
Catholic Health PartnersNo. 1:15cv-455, 2016 WL 246202, at *1 (S.D. Ohio Jan. 21, 2016)
The amount in controverggenerallydoes not includénterest, costsor attorney’sfees See28
U.S.C. 8 1332(a)see e.g, Torres v. State Farm Mut. Auto. Ins. C478 F. Supp. 2d 924, 927
28 (E.D. Mich. Mar. 14, 2007). However, punitive damages may be included in the calculation.
Hayes v. Equitable Energy Re€o, 266 F.3d 560, 572 (6th Cir. 2001). More specifically
unless it is a‘legal certainty” that punitive damages cannot be recovetteel Court must
consider such damages whexaminingthe jurisdictional amount.ld. (citing Holley Equip.
Corp. v. Credit Alliance Corp 821 F.2d 1531, 1535 (11th Cir. 1987)).

WhetherPlaintiff will prevail on her claims is ielevant for the purposes of deténing
the amount in controversySee Garza v. Bettcher Indus., In¢52 F.Supp. 753,763 (E.D.
Mich. 1990). It is sufficient if a fair reading of the @nplaint demonstrasethat, if Plaintiff is
successful, it is more likely than not that her damagesexikeed the required amountd.
Finally, Defendarg bearthe burden of proving tlye have satisfiedamountin-controversy
requirement by a preponderance of the evideRmgers v. WalMart Stores, InG.230 F.3d 868,
871 (6th Cir. 2000).
[11.  DISCUSSION

Plaintiff argues that remand is warranted because her claim at the time of removal was
for $61,000in benefits, which is below the $75,000 required for removal based on diversity
jurisdiction. (Doc. 9 at 3).However, Plaintiff seekin excess of $25,000 for her declaratory
judgment claim, in excess of $25,000 for her breach of contract claim, and in excess of $25,000
for her bad faith claim. (Doc. 2 8£10) Thus,federal jursdiction bgel on diversity of

citizenshiparguablyis satisfied based on the plain language of the Compla@#e (d).



Plaintiff argues to the contrary, asserting that the amount in controversy ighenly
aggregate value of past benefits wrongfullithheld. (Doc. 9 at 4). Even acceptirtbat
proposition as truesee Francis v. Madison Nat. Life Ins. Cdo. 0912345, 2009 WL 2390579,
at *3 (E.D. Mich. July 31, 2009), Plaintiff's argument disregards the critical featthe
Complaintcontains aclaim “of exemplary or punitive damages” for bad faitfboc. 2at 10).
Ohio law allows for punitive damages against insurers that act in bad fadllack v. State
Farm Mut. Auto. Ins. CoNo. 2:13cv-581, 2011 WL 5075815, a¥S.D. Ohio Oct. 26, @11).
Indeed, mder §2315.21(D)(2)(a) of the Ohio Revised Code, court may award punitive
damages up to two times the amount of compensatory damages awaildedNolek v.
NusseibehNo. 2015CA00085, 2015 WL 9393955, at *6 (Ohio Ct. App. Dec2@15). “It is
not uncommon” for punitive damages ¢oeatly exceed compensatory damageSonrad v.
McDonald’s Corp, No. 2:15cv-3127, 2016 WL 1638889, at *4 (S.D. Ohio Apr. 26, 2016)
(citations omitted).

Thus even limitingPlaintiff's compensatory amagedo $61,000,it is more likely than
not that her punitive damages would bring her award to $75,000 or grezderid Stated
differently, if Plaintiff is successful orher claims shecould be awarded damagés greater
than the jurisdictional guirement. See, e.gMillhon v. Unum Life Ins. Co. of ApiNo. 2:08cv-
652, 2009 WL 2431252, at *3 (S.D. Ohio Aug. 5, 2009). Becaudair reading of the
Complaint demonstrates by a preponderance of the evidence that the amountovecenfior
federl diversity jurisdiction is satisfiedefendants have satisfied their burden to show that the

amount in controversy exceeds $75,000.



V. RECOMMENDED DISPOSITION
For the reasons sé&irth above, the CourRECOMM ENDS that Plaintiff's Motion to
Remand b&®ENIED. (Doc. 9).

Procedur e on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
days of this Report, file and serve on all parties written objections to thosécspeaposed
findings or recommendations to which objection is made, together with supportagitgufior
the objection(s). A judge dahis Court shall make de novodetermination of those portions of
the report or specified proposed findings or recommendations to which objection is Upzue
proper objections, a judge of this Court may accept, reject, or modify, in whole ot,ithpar
findings or recommendations made herein, may receive further evidence oecoaymit this
matter to the magistrate judge with instructions. 28 U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object to Report and
Recommadationwill result in a waiver of the right to have the district judge reviewRbport
and Recommendatiae novo andalso operates as a waiver of the right to appeal the decision of
the District Court adopting thReport and Recommendatio®See Thonmgv. Arn 474 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1S SO ORDERED.

Date: March 13 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




