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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

G.RALPH ELLIOTT,
CaseNo. 2:17-CV-42

Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
: M agistrate Judge
FIRST FEDERAL COMMUNITY ; Elizabeth Preston Deavers

BANK OF BUCYRUS,
Defendant.

OPINION & ORDER

This matter comes before the Courttbe parties’ cross-Motions for Summary
Judgment. (ECF Nos. 72, 73). For the reasons below, Defendant’'s MOB&AKNTED, and
Plaintiff's Motion isSDENIED.

I. BACKGROUND

Plaintiff brought this suialleging a violation of the Tith in Lending Act (TILA), 15
U.S.C. § 1639c, § 1640, and common law negligeBoth Plaintiff and Defendant, First
Federal Community Bank of Bucyrus (“the BanKkiave filed Motions for Summary Judgment.

Plaintiff G. Ralph Elliott worked for 30 yemas a realtor in the Marysville, Ohio area.
(ECF No. 34 at 8) (hereafter “Elliott DepositiQnEvery three years, he completed 30 hours of
continuing education to maintain his licendd. at 9:4). Plaintiff was previously married to
Virginia Golan Elliott, who is also a realtor. MSolan is a third-party defendant in this case but
is not party to the instant MotioRlaintiff and his former spouse marketed themselves as “the
Elliott Team” and had two realtors and two support staff in the offidea 13:12-20).

Although Plaintiff is now in his eighties, he isepeat player in the field of real estate and

mortgages, and a consumelabbve-average sophistication.
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In 2013, Plaintiff and Ms. Golan, then madjeefinanced the mortgage on their 26-acre
property on Maple Ridge Road. This is the propattissue here. The Elliotts worked with
Defendant Bank on this refinancindgd.(at 23:7-18). Eighteen monthgter this refinancing, the
Elliotts decided to separate. They agreed upoasaet and debt distribution plan. (ECF No. 73,
Ex. 4). Plaintiff would live on Maple Ridge Roa(ECF No. 73, Ex. 4). Ms. Golan would live in
a property on Restoration Drived(). As part of the separatioshe would assume the mortgage
on this property herself and Ri&ff would not be responsible fdhe debt associated with the
Restoration Drive propertyld.). The separation agreement also provided for Ms. Golan to pay
Plaintiff spousal support in the amount of $2,200.00 per malath. (

In 2014, about eighteen months after theolHRirefinanced their loan with the Bank,
Plaintiff Elliott, now separated, again requediedefinance the mortgage on the Maple Ridge
Road property. He hoped to place the propertyis name only, pursunt to the separation
agreement. (ECF No. 73 at 5). Plaintiff cdetpd a loan application with the following
information: he had a base income$s£28.95 per month, spousal support of $2,300.00 per
month, social security of $1,975.00 per montig eental income of $1,400.00 per month. (ECF
No. 46). Plaintiff reviewed and signed the |a@gplication. (Elliott Depdson at 40:12-20).

Defendant Bank attempted to separate thesdef Plaintiff and Ms. Golan to calculate
accurately his finances for the new loan. Relying on the representations of Plaintiff and Ms.
Golan, and on the Separation Agreement, the Bank did not consider as Plaintiff's debt Ms.
Golan’s mortgage for the Restoration Drive pmtypg ECF No. 47 at 33hereafter “Savidge
Deposition”). The Bank’s loan committee initially denied the refinancing request. (ECF No. 73,
Ex. A). Ms. Golan then approached the loéficer at the Bank to ask if the Bank would

reconsider.l@.). Ms. Golan reassured the Bank she was committed to the separation agreement



by which she would pay Plaintiff spousaipport sufficient to pay the mortgagkl.). The

Elliotts had been good customers of the Bank and at that time had never missed a plai/jnent. (
The loan officer with whom Ms. Golan spoke lateheduled a meeting with the Vice President
of the Bank to ask him to reconsidelaggng his conversation with Ms. Golamdy).

With the information from Ms. Golan abodRlaintiff's income and the details of the
separation agreement, the Bank understood thattifflaifinances were within the range for the
Bank to refinance the loan. His debt-to-incorato was below the 40% threshold and his credit
score was at the bank’s threshold of 66@.)( For these figures, the Bank relied on the
representations of both Plaintiff and Ms. Gosand worked with their tax returns — even though
those were joint returns filed while the paiere married and reqeid reliance on outside
information, such as how much Plaintiff wouldntinue to earn from M<Golan’s realty office.
Because the Elliotts had been good customer®dh& also waived other fees associated with
the refinancing and did not reappraise the ptygpbecause these processes had just been done
for the 2013 refinancing. (Savidge Deposition at 38).

After Plaintiff's mortgage was refinangethe relationship between Plaintiff and Ms.
Golan apparently deterioratdd.divorce proceedings, inclutj a lengthy trial in the Union
County Court of Common Pleas, thproperty and debts were reAded, and Plaintiff was now
ordered to receive $250.00 per month in spougapart. (ECF No. 73, Ex. FPlaintiff was also
fired from his job at Ms. Golan’s office. Withe loss of income both from spousal support and
from his job, in addition to the debts incurraring the divorce proceedings, Plaintiff fell
behind on his mortgage payments to DefendankBHe was sent notice of his duty to pay, at

which point he brought his Bu(ECF No. 73, Ex. L).



[I.  STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) providesielevant part, @t summary judgment
is appropriate “if the movant shows that theredggenuine issue as toyamaterial fact and the
movant is entitled tauydgment as a matter of law.” A factdeemed material only if it “might
affect the outcome of the lawsuitder the governingubstantive law.Wiley v. United Sates,

20 F.3d 222, 224 (6th Cir. 1994) (citidgderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986)). The nonmoving party must then preseigrificant probative eiddence” to show that
“there is [more than] some metaphydidoubt as to the material factdfoore v. Philip Morris
Cos,, Inc., 8 F.3d 335, 340 (6th Cir. 1993). The mere possibility of a factual dispute is
insufficient to defeat a motion for summary judgm&ee Mitchell v. Toledo Hospital, 964 F.2d
577, 582 (6th Cir. 1992). Summanydgment is inappropriate, howay “if the dispute about a
material fact is ‘genuine,’ that is, if the eviaenis such that a reasonable jury could return a
verdict for the nonmoving partyAnderson, 477 U.S. at 248.

The necessary inquiry for this Court is “wher ‘the evidence presents a sufficient
disagreement to require submission to a juryloether it is so one-sided that one party must
prevail as a matter of law.Patton v. Bearden, 8 F.3d 343, 346 (6th Cir. 1993) (quoting
Anderson, 477 U.S. at 251-52). The mere existenca s€intilla of evidence in support of the
opposing party’s position will be insufficient soirvive the motion; there must be evidence on
which the jury could reasonably find for the opposing p&dg Anderson, 477 U.S. at 251;
Copeland v. Machulis, 57 F.3d 476, 479 (6th Cir. 1995). Itgsoper to enter summary judgment
against a party “who fails to make a showing sigfit to establish the existence of an element
essential to that party’s case, and on whichphaaty will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Where tilmnmoving party has “failed to



make a sufficient showing on assential element of her case with respect to which she has the
burden of proof,” the moving party is digd to judgment as a matter of la@elotex, 477 U.S.
at 322 (quotingAnderson, 477 U.S. at 250). In evaluatingretion for summary judgment, the
evidence must be viewed in the lighbst favorable to the nonmoving pa8E.C. v. Serra
Brokerage Servs,, Inc., 712 F.3d 321, 327 (6th Cir. 2013).
1. ANALYSIS
A. Truthin Lending Act
Plaintiff alleges violations of the Truth Lending Act. Defendant’s Motion for Summary

Judgment is granted because there can be no gatigmee of materialkict that the Bank acted
in compliance with their statutory oblians. 15 U.S.C. § 1639c(a)(1) requires:

In accordance with regulations prescritigdthe Bureau, no creditor may make a
residential mortgage loan unless theditor makes a reasonable and good faith
determination based on verified and docuoted information that, at the time the
loan is consummated, the consumer hesagonable abilityo repay the loan,
according to its terms, and all applicable taxes, insurance (including mortgage
guarantee insurance), and assessments.

Plaintiff argues that the Bankilied to make a “reasonable and gdaith determination based on
verified and documented information” that hell@‘reasonable ability to repay the loan” but
there can be no genuine disputatttihe Bank did just this. Bradley Murtiff was the Bank’s Vice
President in 2014 when Plaintiff waefinancing his loan. Mr. Mtiff averred that he was “not
aware of any information/documents that wavailable that the bank has not obtained.” (ECF
No. 73, Ex. A at 1 15). The record in this cashdates the Bank did its dudiligence to confirm
Plaintiff would have the ability to makedtlpayments on his mortgage. At the time of
refinancing, Plaintiff was a good customer whd hat missed a payment, and the data the Bank
had indicated he was a customer with the findrstéanding to allow for the refinancing. The fact
that Plaintiff and Ms. Golan did not keep th@aeation agreement and instead opted to divorce —

5



a series of events which reduced Plaintiff's meoby an order of magnitude — was not an event
that was reasonably foreseeable to the Bank.

Plaintiff may be unable to make his paymaattthis time. Though this an unfortunate
outcome, it is not the responsibility of tBank, which met its statutory obligations.

B. Appendix Q

In his Motion for Summary Judgmentaiitiff argues Defendd Bank approved his
refinance in violation of “Regation Q.” (ECF No. 72 at 7). Couglgaised this issue at oral
argument as well. In the colloquial, “Regulati@t appears to be about the interest banks can
charge on deposit accounts. However, “AppendiXxs@in appendix to the regulations that
implement the Truth in Lending Act. 12 C.F.R. § 1026. Because Counsel included the
regulations from Appendix Q in his MotionrfSummary Judgment (B No. 72, Ex. 3) and
because Appendix Q is relevant here, this Coomsidered the parties’ arguments on the subject
of Appendix Q, not Regulation Q.

The full title of Appendix Q is “AppendiQ to Part 1026 — Standards for Determining
Monthly Debt and Income.” The thrust of Plaintiff's argument seems to be that Defendant Bank
did not abide by thesegelations when determining Plaintiff's income and debt for the purpose
of the 2014 refinance. In their brief and agaiorail argument, the Bank insisted they had abided
by these regulations.

Appendix Q outlines how a lender may determine the income and debt of a potential
debtor. The regulations whidAppendix Q supplements “provides that, to satisfy the
requirements for a qualified mortgage...the ratiohaf consumer’s total monthly debt payments
to total monthly income at the time of cansmation cannot exceed 43 percent.” 12 C.F.R. §

1026.43(e)(2)(vi). Defendant Bank notbat per Plaintiff's loan application, his debt-to-income



ratio was 37.367%. (ECF No. 73 at 7). The Banktified two additional relevant limits besides
those in Appendix Q: the “40% thresha@ltlthe time” and the “current 38% limit.Id). By any

of these measures, Plaintiff qualified for this mortgage and the Bank did its due diligence as
required.

Plaintiff argues it was ingpropriate, under Appendix Q, for the Bank to consider as
Plaintiff's income the spousal support he wolbddreceiving from Ms. Golan pursuant to the
separation agreement. (ECF No. 72 at 7). Plaialsih contests the Bank’s determination of his
rental income. These arguments are exactyglpded by the text of Appendix Q, however,
which states: “Alimony, child support, or maintenanncome may be considered effective if the
consumer provides the required documentationghvimcludes a copy of the legal separation
agreement.” § II.A.2.ii. The regulation further pigdes that the consumer will need to “provide
acceptable evidence that payments have beeivedoduring the last 12 months, such as tax
returns,” 8 II.A.3.iii, but notes that “periodisss than 12 months may be acceptable provided the
creditor can adequately document the payaifity and willingness to make timely payments.”
Id. at n.i. The separation agreement, combimgkd Ms. Golan’s representations to the Bank,
constitute compliance with ése portions of Appendix Q.

In addition, § D discusses the procedurectdculating the consuen's income from
rental payments. The Bank reviewed Plairgitfix returns, which “also confirmed he had
received rental income in the past,” and egxed a then-current lease which “shows that in
March of 2014, Mr. Elliott enterea one-year lease, leasingartion of his premises for
$1,000/month.” (ECF No. 73 at 9). The Bank had this information available when it made its
refinancing decisions — indeed, that is why Baak is now able, in its briefing, precisely to

identify Plaintiff's credit score and debt-to-imoe ratio. Plaintiff’s arguments that the Bank did



not comply with Appendix Q are unavailing. There can be no genuine dispute of these material
fact, and summary judgment is proper.
C. Negligence
Defendant’s Motion for Summadudgment is also granted to Plaintiff’'s claim of
negligence. Under Ohio law, relationships goeerby contract law cannot also be governed by
tort law. Ketchamv. Miller, 104 Ohio St. 372, 136 N.E. 145161(1922). Because this is
ungquestionably a relationship governed by contthete is no genuine dgiste of material fact
that Plaintiff cannot maintain a claim oégligence. An exception to the ruleKketchamis
where “a special or fiduciary leionship exists between therpas and imposes a duty of good
faith” — in these circumstances party can bring a claim fortart even though the relationship
was governed by contra&mpire-Detroit Steel Div. Cyclops Corp. v. Pennsylvania Elec. Cail,
Inc., 1992 WL 173313 at *3 (Ohio Ct.pp. 1992). Plaintiff here hasledjed no such “special or
fiduciary relationship” anéhdeed, Defendant did not ewPlaintiff a duty beyond those
enshrined in the contractualagonship. There is no genuidéspute of material fact.
D. Foreclosure
Defendant requests this Coaward certain specific remedigsDefendant for Plaintiff's
breach of contract — namely, defaulting on his gege. Because therens genuine dispute that
Defendant complied with its statutory obligms, this Court grants Defendant’s Motion.
Specifically, this Cour©Orders judgment shall be entered for feedant and against Plaintiff for:

1. Breach of contract, in the appropriatecamt, plus court costs, accruing interest,
default interest, statutoryterest after judgment, cosiad expenses for protecting
and maintaining the collateral propertit;@sts, fees, and expenses incurred by
Defendant for pursuing collection becausé@&intiff's default including, but not
limited to, attorney’s fees and expenses; and all feesxgmehses incurred by

Defendant in the sale of the property; and
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2. Foreclosure on the Maple Ridge Road prgpand all costdees, and expenses
incurred by Defendant in pursuing collectioecause of Plaintiff's default, including
but not limited to attorney’s fees and expenses; and all fees and expenses incurred by
Defendant in the sale of the property.

Further, this Court herelyeclares:

1. the mortgage lien created by the loan doents Plaintiff concluded with Defendant
constitutes a valid and enforceable lien agaihe Maple Ridge Road property to secure
the entire amount due apdyable to Defendant; and

2. the mortgage and lien against the Maplddei Road property be foreclosed against
Plaintiff and any and all pevas claiming from, under or thwigh him; and that Plaintiff
be forever barred and foreclosed of all righlefiinterest, estate, equity or right of
redemption in or to the property.

This Court enters judgment aneé&ee of Foreclosure and allo@efendant to exercise any and
all rights of foreclosure undepplicable law against the MapRidge Road property and that
this property be soldither by private sale or by the appropei&ederal or State official in the
manner provided by law, without relief from vation or appraisement laws. The proceeds of
any such sale shall be appli®: (1) the court costs andesaxpenses; (2) Union County
Treasurer; (3) transfer taxesfees; (4) satisfaction of Defendant’s judgments entered in this
action.
IV. CONCLUSION

For the foregoing reasons, there is no gemdispute of material fact. Defendant’s

Motion isGRANTED. As enumerated above, judgmenentered for Defendant.

IT ISSO ORDERED.

s/Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: March 26, 2019



