Dickson v. The TJX Companies, Inc. et al Doc. 19

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
LINDA M. DICKSON,
Plaintiff,
V. Civil Action 2:17-cv-177
Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Jolson
THE TJX COMPANIES, INC., et al.,

Defendants.

REPORT AND RECOMMENDATION

For the reasons that follow, the Court addresses the issue of subjget jurisdiction
sua spont@andRECOMM ENDS that this case bREMANDED TO STATE COURT for lack
of subjectmatter jurisdiction.

I. BACKGROUND

The procedural posture of this case is somewhat unusual. On July 15, 2016, Plaintiff
Linda Dickson filed a Complaint ifairfield County Court of Common Pleaalleging claims
for discrimination and retaliation in violation of the Ohio Civil Rights ABHiO Rev. CODE
8§ 4112.01,et segq. for infliction of emotional distress under Ohio common law; for defamation,
slander and libel under Ohio common law; and for declaratory relief pursuamrti@oR@v. CODE
§2721. (Doc. 12). On September 28, 2016, Plaintiff fled an Amended Comp#diagng the
same, or similar, statew claims for discrimination and retaliatiofid.; see alsdoc. 6).

According to a deeduling oder entered by the state court, all pleadings were set to be
amended by February 1, 2017. (De2,JPAGIED #: 80). This deadline was later extended by ten
days. (d., PAGEID #: 83). Then, on February 3, 2017, Plaintiff fitesl Motion for Leave to File a

Second Amended Complaint, with the proposed Second Amended Complaint attached ag\Exhibit

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2017cv00177/200774/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2017cv00177/200774/19/
https://dockets.justia.com/

(Doc. :1). The Second Amended Complaimter alia, removedAmber Glenaman and Elizabeth
Kness as Defendants, daallegedviolations under Title VII of the Civil Rights Act of 1964, 42
U.S.C. 82000est seq. (Id. at 1-2).

Defendand, rather than waiting for tretate courto rule onthe Motion for Leave to fend,
removed this case to the United States District Court for the Southern Do$tdttio on March 1,
2017. (Doc. 1). Relying on the proposed Second Amended Complaint, removal was premised upon
federal question jurisdiction under 28 U.S.C. 81331 as & w@delaintiff's claimsfor discrimination
and retaliation in violation of Title VII of the Civil Rights Act of 1963. (Doc. 1 at 3).

I[I. DISCUSSION

“[A] defendant may remove a state court case to federal court only if it could have been
brought there in th first place; that is, if the federal court would have original jurisdiction over
the casé. Strong v. Telectronics Pacing Sys., Jri&8 F.3d 256, 259 (6th Cir. 199@)iting 28
U.S.C. 8§ 1441(a)). The removing party has the burden of establigrahgriginal federal
jurisdiction exists.Eastman v. Marine Mech. Corpl38 F.3d 544, 549 (6th Cir. 2006)While
personal jurisdiction may be waived in some circumstances, subgtdr jurisdiction cannot be
conferred upon the court by the parties, can never be waived, and carelleatasy stage of
the proceedings.Furthermore, the court may raise thsuis of subjeematter jurisdictionsua
sponte” B & B Entes. of Wilson Cty., LLC v. City of Lebano#22 F. Supp. 2d 903, 9645
(M.D. Tenn. 2006)citing Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyl29 U.S. 274, 278,

97 S.Ct. 568, 50 L.Ed.2d 471 (1977)).

In this case, Defendants asstrtleral subjeematter jurisdiction based upofederal
guestion jurisdictiongeeDoc. 9 at 3)which requires that a complaint state a claim for relief
“arising under the Constitution, laws, or treatise of the United States.” 28.U331;see also

B&B Enters. of Wilson CountyLLC, 422 F. Supp. 2d at 905.Yet, neither the original



Complaint, nothe Amended Complainstated dederal claim. Accordingly, Defendahtanly
basis for removal in this case was based upon Plaintiffs Second Amended Complaiht, whi
sought to add additional federal discrimination claims. As mentioned above, hpaléveugh
Plaintiff had filed for leave to amenthe state ourt had not et ruled Thus, the question for
this Court is whether a pending motion to amend may igeothe jurisdictional hook for
removal.

The federal removal statyte relevant partstates:

[1]f the case stated by the initial pleading is not removable, a notice of removal

may be filed within 30 days after receipt by the defendant, through service or

otherwise, of a copy of an amended pleading, motion, order or other paper from

which it may first be scertained that the case is one which is or has become
removable.

28 U.S.C. 8§ 1446(b)(3). Thus, “this action was properly removed to federal aayrif
plaintiff's motion to amend constitutedn amended pleading, motion, order or other paper from
which it may first be ascertained that the case is one which is or has become removable.
Douklias v. Teacher’'s Ins. and Annuity Ass3b F.Supp. 2d 612, 615 (W.D. Tenn. 1999)
(emphasis in original).Other courts have interpreted tlatatute and[ mjost . . .agree that the
thirty-day time frame for filing a notice of removal begins to run either upon timéirggaof the
motion to amend or the actual filing of the amended compglaB&B Entes. of Wilson County
LLC, 422 F. Supp. 2d at 90biting Douklias 35 F.Supp. 2d at 615ollecting cases adopting
this view). Accordingly, under this majority view, “the mere filing of the motion to amendchwhe
there is no ability to amend as a matter of right does not make an otherwise remasable c
removabé.” Id. This interpretation is consistent with the idea tlihe“removal statute should
be strictly construed and all doubts resolved in favor of rerhathstman v. Marine Mech.
Corp, 438 F.3d 544, 550 (6th Cir. 2006).

One coursuccinctly explainé the jurisdictional effedh a case such as this
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[A]t the time Defendantshotice d removal was filed, Plaintiffs’state court
lawsuit did not yet contain a federal questidihile it was clear from the motion

to amend and the proposed amended comipiaat the case might at some point
becomaemovable, there also remained a strong possibility that the motion might
be denied. Because the motion had not yet been granted, the caseotvgstn
removable and Defendantsbtice of removal was prematur&eeDouklias 35
F.Supp.2d at 615 (finding removal was premature under similar circumstances).
Subjectmatter jurisdiction therefore does not exist in this case, as a result of
which this Court lacks even the discretion to grant (or deny) the still gendin
motion to amend.SeeHicks v. Universal Housing, Inc792 F.Supp. 482, 484
(S.D.W.Va.1992)"“If the court lacks jurisdiction over an improvidently removed
case, how can it legitimately assume jurisdiction to consider an amendment which
would create theery jurisdiction the court lacksAny rule so allowing would
render the concept of jurisdiction a mutable chameleon which the court could
transform at will to fit circumstances.”); 28 U.S.C. § 1447(c) (“If ay &me
before final judgment it appears that the district court lacks subject matter
jurisdiction, the case shall be remanded.”).

B&B Enters. of Wilson CounfyLLC, 422 F. Supp. 2d at 905-06.

This Court agrees with the majority approach and concludes that at the tinmeowfle
the operative complaint was the Amended Complaint, not the Second Amended Complaint.
Because thémended Complaint provide®o basis for federal jurisdictiomemandis required
SeeCaterpillar Inc. v. Lewis519 U.S. 61, 69, 117 S. Ct. 467, 473, 136 L. Ed. 2d 437 (1996)
at any time before final judgment it appears that the district court lacks subjéer ma
jurisdiction, the case shall be remanded

Finally, it should be noted that this Cowtlack of subjeetnatter jurisdiction was not
remedied by the state court’s grant of leave for Plaintiff to amenddmeplaint on March 10,
2017 (SeeDoc. 14). “After the removal of an action from state court, tderfd district court
acquires full and exclusive subjauitter jurisdiction over the litigationThe case will proceed
as if it originally had been brought in federal courRteferred Rehab., Inc. v. Allstate Ins. Co.
No. 09CV-11409, 2010 WL 3488673t *6 (E.D. Mich. Sept. 1, 201Q)itation omitted).
Because full and exclusive subjawatter jurisdiction was acquired by this Court upon removal

on March 1, 2017, Plaintiff's pending Motion for Leave to File a Second Amended Cotnplai
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(Doc. 9) wasproperly before this Courfor a ruling, not the state court. Thus, the Second
Amended Complaint is not the operative complaint at this.time
[1l.  CONCLUSION

For the reasons stated above, IRECOMMENDED that thiscasebe REMANDED TO
STATE COURT for lack of sipjectmatter jurisdiction. In addition, the Preliminary Pretrial
Conference Scheduled for March 22, 2017 (Doc. 19ASATED.

Procedur e on Objectionsto Report and Recommendation

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is,ntagether with
supporting authority for the objection(s). A Judge of this Court shall makie aovo
determination of those portions of the Report or specified proposed findings or recatiorend
to which objection is made. Upon proper objections, a Judge of this Court may accdpprrejec
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recommit this matter to the Magistrate Judge with tnmtisic 28 U.S.C.

8§ 636(b)(1).

The parties are pecifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the District Judge ritheelRReport
and Recommendatiae novo and also operates as a waiver of the right to appeal the decision of
the District Court adopting the Report and Recommendat8ae Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1S SO ORDERED.

Date: March 21 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




