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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TAMI R. McCOY,
Plaintiff,
V. Case No. 2:17-cv-191
JUDGE GEORGE C. SMITH
Magistrate Judge Vascura
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

OPINION AND ORDER

Plaintiff, Tami R. McCoy (“Paintiff’), brings this action under 42 U.S.C. § 405(g) for
review of a final decision of the Commissioner of Social Secur@pifimissioner”) denying her
application for social security shbility insurance benefits. This matter is before the Court on
Plaintiff's Statement of Errors (Doc. 12), the Commissioner's Memorandum in Opposition (ECF
No. 16), and the administrative record (EQB. 10). For the following reasons, the Court
OVERRULES Plaintiff's Statement of Errors atFFIRMS the Commissioner’s decision.

l. BACKGROUND

Plaintiff filed her application for Title Il Soal Security Benefits on April 5, 2013, alleging
that she had been disabled since April 1, 20I8tdihaving been bomvithout a thyroid, mood
disorder, and weakness in her legs that lirhgs mobility. (Doc. 10, Administrative Record
(“AR”) at 133-46). On November 19, 2015, followingtial administrative deials of Plaintiff’s
application, a hearing was heldftwe Administrative Law Judge ifiothy G. Keller (the “ALJ”).

(Id. at 881-91). The ALJ determined that updated medical records were required, and the case
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was continued. I4. at 889—-90). A second hearing was held before the ALJ on March 17, 2016.
(Id. at 892-906).

At the second hearing, Plaintiff, representgdcounsel, appeared atebtified. Plaintiff
testified that she had for seaéyears been working 20 houyer week at &co Bell. (d. at 895).
Taco Bell would give her additional hours each wiedhe asked, but she had for several years
had problems with her knees that prevent fenfstanding for long periods and do not permit her
to work longer than a fathour shift in a day. I4. at 896). She typically tsi for five minutes out
of each four-hour shift, withdalitional “little breaks” when permitted by her shift managéd. (
at 900). She drives herself to work and badkich takes approximately 25 minutes each way.
(Id. at 901). At home, her inability to stafat long periods causes difficulty completing tasks
like washing dishes, cooking and laupdvithout taking frequent breaksld(at 898, 900). She
lives with her husband, who helps around the house, but he also must take breaks due to his own
disability. (d.at 901). Her hobbies includelodng adult coloring books.Id. at 902).

Vocational Expert Eric Pruitt (the “VE'also testified at the second hearintd. &t 902—
05). The VE classified Plaifitis past relevant work as houggeping and fast food worker, both
light, unskilled positions. Id. at 903). The ALJ proposed a hyipetical regarding Plaintiff’s
residual functionatapacity (“RFC”} to the VE. [d. at 903). The VE testified that Plaintiff would
not be able to return to either of lpevious past relevant work positionsd. @t 904).

On April 18, 2016, the ALJ issued a decision fiiglthat Plaintiff was not disabled within
the meaning of the Social Security Actlid.(at 17-32). The ALJ noted that Plaintiff met the

insured status requirements through December 31, 201.%t (7). At stepne of the sequential

L A claimant’s RFC is an assessment of “the mds][san still do despite [her] limitations.” 20 C.F.R.
§ 404.1545(a)(1).



evaluation processthe ALJ found that Plaintiff had not erggad in substantiatigainful activity
during the period from her allegeonset date of April 1, 2013, tugh the date of the second
hearing. [d. at 19). The ALJ found at step twoaththrough the date dhe second hearing,
Plaintiff had the severe impairments of thyroidatder, left heel spuand plantar fasciitis post-
surgery, cervical degenerative didisease, obesity, degenerativamfes of the bilateral knees,
and affective and anxiety disorders witbrderline intellectual functioning.d; at 20).

The ALJ concluded at step three that Pléfimtid not, however, have an impairment or
combination of impairments that met or medicadyaled one of the listed impairments described
in 20 C.F.R. Part 404, Subpart P, Appendixld.) ( He specifically identified Listings 1.02, 1.04,
9.0, 12.04, 12.05, and 12.06 as Ligdrhe considered.ld(). With respect to Listing 12.05, the
ALJ concluded that Plaintiff didot satisfy the paragraph C crikebecause “[Plaintiff] does not
have a valid verbal, performana®,full scale 1Q of 60 through 7é&nd a physical or other mental
impairment imposing an additional and sigrafit work-related limitation of function.” Id. at
22).

At step four of the sequential proces® ALJ set forth Plaintiff’'s RFC as follows:

After careful consideration of the entirecord, the [ALJ] finds that [Plaintiff] has
the residual functional capacity to lift, carry, push and pull twenty pounds

2 Social Security Regulations require ALJs to resolvesaldlity claim through a five-step sequential evaluation of
the evidenceSee20 C.F.R. § 404.1520(a)(4). lthough a dispositive finding at any step terminates the ALJ's
review,see Colvin v. Barnhard75 F.3d 727, 730 (6th Cir. 2007), if fully considered, the sequential review
considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairments, alone or in combination, meet or equal the criteria of an
impairment set forth in the Commissioner’s Listing of Impairments, 20 C.F.R. Subpart P, Appendix

4, Considering the claimant's residual functional capacity, can the claimant perform his or her past
relevant work?
5. Considering the claimant’s aggjucation, past work experienesd residual functional capacity, can

the claimant perform other work available in the national economy?

See20 C.F.R. § 404.1520(a)(4jee also Henley v. Astiug73 F.3d 263, 264 (6th Cir. 2008)ster v. Halter 279
F.3d 348, 354 (6th Cir. 2001).
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occasionally, ten pounds frequently; stand waatk for four ofeight hours; sit for
six of eight hourspccasionally use left footontrols; occasionally climb, stoop,
crouch, kneel, and crawl. Mentally, [Ritff] retains the ability to understand,
remember, and carry out simple repe# tasks, maintain attention and
concentration for two hour segmerdger an eight hour w period, respond
appropriately to supervisors and co-waseadapt to simple changes and avoid
hazards in a setting withostrict production quotas.

(Id. at 22).

As to Plaintiff's alleged mental impairmentie ALJ assigned “significant weight” to the
mental assessments of the State agency p®gibal consultants, “with the exception of the
requirement for only superficiateraction with others.” I¢. at 29). The ALJ determined that

[t]his limitation is not supported by objecéivevidence in the record (Exhibits 1A,

3A, 18F, 12E). [Plaintiff] has reportew problems getting along with anyone but

one supervisor at a pasbj She has reported getting along with family and friends.

She has nearly continuously worked at Taco Bell throughout the period of alleged

disability.

(Id. at 29). Relying on the VE®stimony, the ALJ determined tHalaintiff is capable of making

a successful adjustment to other work that exists in significant numbers in the national economy.
He therefore concluded that Riaff was not disabled under ti&ocial Security Act during the
relevant period. I¢. at 31).

Il STANDARD OF REVIEW

When reviewing a case under the Social Security Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported hybstantial evidence and was made pursuant to
proper legal standards.”Rabbers v. Comm’r of Soc. Se682 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6th Cir. 2007%ge alsat2 U.S.C.

8 405(g) (“[t]he findings of th&€ommissioner of Social Securifg to any fact, if supported by
substantial evidence, shall be clusive . . . .”). Uhder this standard, tdstantial evidence is

defined as ‘more than a scintilla of evidence less than a preponderance; it is such relevant



evidence as a reasonable mind might accept as adequate to support a conciisiger$’ 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial evidence standard isrdafal, it is not trival. The Court must
“take into account whatever in the recofdirly detracts from [the] weight” of the
Commissioner’s decision.TNS, Inc. v. NLRB296 F.3d 384, 395 (6th KCi2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)).

Nevertheless, “if substantial ielence supports the ALJ’s deani this Court defers to that
finding ‘even if there is substaal evidence in theecord that would havseupported an opposite
conclusion.” Blakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (quotirey v. Callahan109
F.3d 270, 273 (6th Cir. 1997)). Finally, even &thLJ’'s decision meetselsubstantial evidence
standard, “a decision of the @missioner will not be upheld whethe SSA fails to follow its
own regulations and where that error prejudicesianent on the merits or deprives the claimant

of a substantial right.’Bowen v. Comm’r of Soc. Se478 F.3d 742, 746 (6th Cir. 2007).
. ANALYSIS
Plaintiff raises four issues in her Statement of Errors (Doc. 9):
(1) The ALJ erred in his step three analysis of Listing 12.05C;

(2) The ALJ's decision does nobntain an exhibit lishs required by HALLEX [-2-1-
20, depriving Plaintiff oher due process rights;

(3) The ALJ's findings are internally inconsistent; and

(4) The ALJ’s weighing of Statagency expert opinions m®t supported bgubstantial
evidence.

The Court will address eadt these issues in turn.

A. Analysis of Listing 12.05C

To satisfy Listing 12.05, a claimant must fissttisfy the diagnostic description applicable

to all intellectual disabilitiesnder § 12.05, namely, that she expeces “significantly subaverage
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general intellectual functioning with deficits in adaptive functioning [that] initially manifested
during the developmental periode., the evidence demonstrates or supports onset of the
impairment before age 22.” 20 C.F.R. Pt. 48dbpt. P, App. 1, 8 12.05. Next, the claimant must
satisfy the criteria of any one of tisg 12.05’s Paragraphs A, B, C, or Dd. Here, Plaintiff
challenges only the ALJ’s findings as to Parpbr&, which requires that (a) she has a “valid
verbal, performance, or full scale 1Q of 6@ahgh 70”; and (b) she suffefrom “a physical or
other mental impairment imposing an additibrand significant work-related limitation of
function.” 20 C.F.R. P#04, Subpt. P, App. 1, § 12.05®%/est v. Com’r Soc. Sec. Admi240 F.
App'x 692, 697-98 (6th Cir. 2007). @lelaimant must demonstrate that her impairments meet the
diagnostic description and both prongs of Paragraph C to satisfy Listing 1Z05r v. Haltey

279 F.3d 348, 354 (6th Cir. 2001).

As to the Paragraph C criteria, the ALJ noteat tiPlaintiff] received a full scale 1Q of
70, a verbal performance 1Q of 72, and a penoce 1Q of 68 on the WAIS-IV in 1992” when
she was 21 years of age. (ARt 175). And “[iln cases where neathan one 1Q is customarily
derived from the test administeredg, where verbal, performancedifull scale 1Qs are provided
in the Wechsler series, we use the lowest oftiesonjunction with 12.05.” 20 C.F.R. § Pt. 404,
Subpt. P, App. 1, § 12.00D(6)(c). There is thugmestion that Plaintiff mets the first Paragraph
C criterion.

However, the ALJ concluded that Plaintiff did not meet the second Paragraph C criterion
because she did not have “a physical or othental impairment imposing an additional and
significant work-related limitation of function.”ld. at 22). He primarilypased this conclusion
on Plaintiff's maintaining full-time employmermbntinuously from 2001 through 2012 and part-

time employment continuously thereafterdd. (at 22, 203). The ALJ reached this conclusion



despite noting that Plaintiff “reducdsbr hours due to physical impairmentsé ( her inability to
stand for long periods of time dte problems with her knees)ld(at 22).

This portion of the ALJ's analysis dfisting 12.05C is not supported by substantial
evidence. The second Paragraph C criterion reqeitiesr a physicabr mental impairment that
significantly limits Plaintiff's work-related funatning; yet the ALJ appesito have erroneously
limited his consideration to Plaintiff’'s mentahpairments. While her mental impairment may
not, on its own, have significantly limited Plaffis work-related functioning, that is not what
Paragraph C requires.

The ALJ already determined in step two tRdaintiff had multiple severe impairments
including “degenerative changes of the bilateral kne&d” gt 20), and he could only have
concluded that this impairment was “severe” for step two purposes if it “significantly limits
[Plaintiff's] physical or mental ability to do k& work activities.” 20 C.F.R. § 404.1520(c).
Logically, if Plaintiff’'s degener@ve changes of the bilateral knesgnificantlylimit her physical
ability to do basic work activities, they mualso significantly limit Plaintiff's work-related
functioning as required by Paragh C. Accordingly, the ALJ'swn earlier findngs demonstrate
that Plaintiff meets the Paragraph C criteria.

However, this error in analyzing the Paragraph C criteria was ultimately harmless, because
there is substantial evidence to support the Afidting that “the recordioes not support deficits
in adaptive functioning” as reqeid by the diagnostic descripii for Listing 12.05. (AR at 22).
Adaptive functioning includes a claimant's efigeness in areas such as social skills,
communication skills, and daily living skillaNVest 240 F. App’x at 699 (citingdeller v. Doe by
Doe,509 U.S. 312, 329 (1993). The Sixth Circuis ligheld ALJ determinations that claimants

lack deficits in adaptive funahing when claimants are able #&g, work, do household chores,



manage their finances, take public transportaiioteract with friends and family, and care for
their daily needs.E.g, West 240 F. App’x at 698Justice v. Comm’r Soc. Sec. Admbil5 F.

App’x 583, 587 (6th Cir. 2013Hayes v. Comm'r of Soc. SeB57 F. App’x 672, 677 (6th Cir.
2009). While Plaintiff is corredhat the plain language of Listing 12.05 does not identify how
severe limitations must be to qualify as “defigitsadaptive functioning,” case law from the Sixth
Circuit and other federal courts suggest that deficits must be relatively significant to satisfy the
Listing. Robinson v. Comm’r of Soc. Sexo. 2:13-CV-530, 2014 WL 3419309, at *8 (S.D. Ohio
July 10, 2014) (Deavers, W) (collecting cases)eport and recommendation adoptédb. 2:13-
CV-530, 2014 WL 4748483 (S.D. Ohio@e23, 2014) (Sargus, J.).

In evaluating Plaintiff’'s adptive functioning, the ALJ redd on Plaintiff's successful
graduation from high school, hemgrdar earnings throughdtpresent, and statéitat “[e]vidence
reveals that she is able to engagsuhstantial activitiesf daily living.” (1d.). Additionally, in
evaluating criteria for Paragrafihof Listing 12.05 (which finding®laintiff does not challenge),
the ALJ noted that

The claimant reported activities obaking, cleaning, and doing laundry. She

reported shopping in storasd online. She also reped caring for her son when

he stays with them and attending hisnga. Other activite included reading,

watching television, playingports, listening to musicaring for pets, coloring,

and talking to others on the phone. The claimant has also been working part-time,

reduced from full-time, during the ped of alleged disability. Although the

claimant was on temporary leave at the time of the second hearing, the claimant
reported normally working four days aewek for twenty hours a week and driving
twenty-five minutes to and from work. &heported not being able to pay attention

long, having difficulties withconcentration, and not hantlf stress or changes in
routine well.

Plaintiff's abilities are similar to those of claimamtetermined by the Sixth Circuit to lack deficits
in adaptive functioning. The Court therefore fitlolst there is substantial evidence to support the
ALJ’s conclusion that Plaintiff's impairments ditbt meet or medically equal the severity of

Listing 12.05C.



B. Exhibit list required by HALLEX § I-2-1-20

The Hearings, Appeals, and Litigation L&MALLEX") manual “defines procedures for
carrying out policy and provides guidance for pssieg and adjudicating claims at the Hearing,
Appeals Council, and Civil Actions Levels.” HALLEXI-1-0-1. If the ALJ issues an unfavorable
decision, he must prepare a final exhibit list to protect the claimant’s due process rights. HALLEX
§ 1-2-1-20(B)(3). The purpose tife exhibit list is to identify fiothe claimant the information the
ALJ relied on when making the decisioid. “When an ALJ issues a less than fully favorable
decision, preparing the exhibit list final form is mandatory and rsot a discretionary practice.”
Id.

“It is an elemental principle of administrative law that agencies are bound to follow their
own regulations. Wilson v. Comm’r of Soc. Se878 F.3d 541, 545 (6th Cir. 2004). Generally,
however, federal courts review decisions ahaustrative agencies for harmless err&abbers
v. Comm’r Soc. Sec. Admid82 F.3d 647, 654-55 (6th Cir. 2009). Accordingly, “an agency’s
violation of its procedural rules Wnot result in reversible error abnt a showing that the claimant
has been prejudiced on the merits or deprigédubstantial rights because of the agency’s
procedural lapses.Connor v. United States Civil Serv. Comnv@1 F.2d 1054, 1056 (6th Cir.
1983).

The Commissioner does not dispute that the Aidinot provide an dxbit list in final
form after he issued an unfavorable decisittowever, the Commissiner correctly points out
that Plaintiff has made no attempt to demonspatgudice from this techoal violation. Indeed,
Plaintiff's counsel specifically ated at the second hearing thahlaé no objections to the exhibit
list then available (consistingf Exhibits 1A through 28Falong with additional documents
Plaintiff provided at the second hewy that were marked as “nextline in the F section”), and

Plaintiff does not argue that tha&l exhibit list wouldn any way differ from that available at the
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hearing. (AR at 895). Further, throughout the ALJ's written damtjshe cited to the
administrative record and indicated each recor@vbich he relied at each step of the sequential
evaluation. Thus, Plaintiff had notice of the exisibelied upon by the ALand any error resulting
from the ALJ’s failure to provide an eXiii list in final form was harmlessSege.g, Pearson v.
Colvin, No. 2:14-CV-26, 2015 WL 3757122,*&1 (N.D.W.Va. June 1&015) (failure to provide
HALLEX exhibit list in final form was harmless error when pl#f’s counsel had opportunity to
review and did not object tobibit list at hearing, and ALJ'settision cited exhilts relied upon).

C. Internal inconsistencies in the ALJ’s findings

Plaintiff argues that the ALJ®Bndings are internally incongent because he determined
that Plaintiff has moderate difficulties in socfahctioning at step anthree of the sequential
analysis (AR at 21), yet failed to include anyitations in social functioning when assessing
Plaintiff's residual functional capacity (“RFC”) atep four. (AR at 22). The Commissioner
argues that no such restrictions were necessarguse Plaintiff had demonstrated her ability to
respond appropriately to supervisors and ookers through her many years of continuous
employment.

An ALJ need only include limitations arising from an impairment where the impairment
affects a claimant’s capacity to work:

The RFC describes the claimant’s residual abilities or what a claimant can do, not

what maladies a claimant suffers frethough the maladies will certainly inform

the ALJ's conclusion about the claimantabilities. A chimant's severe

impairment may or may not affect hiswer functional capacity to do work. One
does not necessarilytablish the other.

Griffeth v. Comm’y 217 F. App’x 425, 429 (6th Cir. 2007h{ernal quotation marks and citations
omitted). Thus, the ALJ’s finding that Plaintiff venoderate difficulties in social functioning did

not automatically require the inclusion of limitais on social functioning in Plaintiff's RFC.
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Further, the ALJ concluded that no suclstrietions were necessabecause Plaintiff
worked successfully for many ysawith co-workers, supervisond the public. (AR at 22, 26).
Plaintiff was continuously employed from 2001dbgh the date of the smud hearing, first at a
hotel during 2001-2005 and then at two different Taco Bell locations during 2005-2626. (
During these years, Plaintiff reported only onedlecit in which she had trouble getting along with
a supervisor at her hotel job in 2005; otherwgise had no difficulty gettnalong with co-workers
and supervisors.Id. at 22, 26, 282). Given Plaintiff's laak documented work-related social
functioning difficulties, the ALJ’s omission of anystaction on social functioning from Plaintiff's
RFC is supported by substantial evidence.

D. Weighing of State agency expert opinions

Similarly, Plaintiff argues that the ALJ erranesly discounted the portions of the State
agency psychological consultantginions that recommended “only superficial interactions with
others.” (AR at 29). While State agencygw®logical consultants afare highly qualified . . .
psychologists . .. who are also experts in Sdsedurity disability evaluation,” ALJs “are not
bound by any findings made by State agency medicpsychological consultants.” 20 C.F.R. §
404.1527(e)(2)(i). Instead, the ALJ evaluates theeStgency psychological consultant’s findings
using the relevant factors laid out in 20F@R. § 404.1527, “such as the consultant’s medical
specialty and expertise in ouules, the supporting evidenade the case record, supporting
explanations the medical or p$ytogical consultant providesha any other factgrrelevant to
the weighing of the opinions.” 20 C.F.R. § 404.1527(e)(2)(ii).

Here, the ALJ specifically considered the opins of State psychologgl consultants Drs.
Fernandez and Goldsmith, who performed psyadjiobl assessments of Plaintiff on August 13,
2013 and February 14, 2014, respatdy. (AR 33-47, 388-405). Bottonsultants determined

that Plaintiff was “moderately limited” in her iéity “to interact appropriately with the general
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public.” (Id. at 44, 403). By way oflanation, both consultants inded the following identical
remarks: “She reports some problems with agxietr example losing track of what she is doing
if someone is watching her do it. She does not speialith friends. She can interact superficially
with others.” (d. at 44, 404).

The ALJ determined that Drs. Fernandez and Goldsmith’s recommendations that Plaintiff
be limited to superficial interaction withthers was unsupportdry the record. Ifl.at 29). In
particular, her continuous work history over mamars, with only one reported problem with a
supervisor at a previous job 2005, suggest that Plaintiff is capalof interactng with others
without restriction. I@.). While Plaintiff faults the ALJ fofocusing on her work history to the
exclusion of social difficultie in other areas, the ALJ wasadyating Plaintiffs RFC for the
purposes of employment. Thus, her work hister especially relevant to determining any
necessary restrictions. Evemotigh she may not socialize withefnds, this has not negatively
affected her ability to work continuously duritige period of disability. Therefore, the ALJ’s
decision to give little weight to the Stateeagy psychological consultants’ recommendations
regarding superficial teractions with others was supfem by substantial evidence.

V. CONCLUSION

In sum, from a review of the record asmvaole, the Court conatles that substantial
evidence supports the ALJ’'s decisiomyiag benefits. Accordingly, the CoutVERRULES
Plaintiff’'s Statement of Errors al®FFIRMS the Commissioner of Soci8lecurity’s decision.

The Clerk shall remove Document 12 frore thourt’s pending motions list and enter final

judgment in favor of Defendant.

IT IS SO ORDERED.
/s George C. Smith
GEORGE C. SMITH, JUDGE
UNITED STATES DISTRICT COURT
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