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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHRISTINE ADAMS, et al.,
Plaintiffs,

V. Civil Action 2:17-€v—200
Judge Algenon L. Marbley
Magistrate Judge Jolson

OHIO UNIVERSITY, et al.,

Defendants.
ORDER

This matter is before the Court on tketion of Liberty Mutual Fire Insurance Company
(“Liberty”) to interveneas an additional plaintiff.(Doc. 30). Defendant Andrew Escobedo
(“DefendantEscobed? opposes théotion to Intevene. (Doc. 37). The Motion is unopposed
by remaining @2fendantsJoseph McLaughlin and Ohio University (Doc. 38hd Plaintiffs
Christine Adams and Susanna Hempstead (Doc. 39). For the reasons that follow, this Court
DENIES Liberty’s Motion to Interven@s Additional Plaintifinstanter
l. BACKGROUND

On March 8, 2017, Plaintiffs filed this action against Defendant Escobedo and twe other
assertingvarious claims for relief, all stemming from DefendaBscobeds alleged sexual
harassment. (Doc. 1). On June 19, 20@intiffs amended their complaitt assertlaims for
violationsof Title IX of the Education Amendments of 1971 (“Title t&ims’), violationsthe
Fourteenth Amendment of the Constitution bé tUnited States €qual protection laims”),
negligenceand injunctive relief. (Doc. 23).

Liberty moved to intervene on August 21, 2017. (Doc. 30perty alleges that, at all

times relevant to the underlying action,insured Defendant Escobedo under a homeowner’s
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insurance policy. (Id. at 3). That policy providedor up to $300,000 iripersonal liability”
coverage. (Doc. 303 at2, 16. Liberty seeksa determinatiorof its duty to defendand/or
indemnify Defendant Escobedo under this provision of the policy. (Daat 30
. MOTION TO INTERVENE

Liberty moves for intervention as of right pursuantFed R. Civ. P.24(a)or, in the
alternative, for permissive intervention under FedCR. P. 24(b).

A. Intervention of Right

Rule 24(a)(2)of the Federal Rules of Civil Procedyrevidesthat, upon timely motion,
a third party must be permitted to intervene if he or gtlaihs an interest relating to the
property or transaction that is the subject of the action, and is so situated that dispdiseng
action may as a practical matter impair or impedentoants ability to protect its interest,
unless existing parties adequately represent that interéstcording to the Sixth Circuit, a
movant seeking to intervene under this miast meet the following requirements

Rule 24(a) . . establisles] four elementseach of which must be satisfied before

intervention as of right will be granted: (1) timeliness of the application to

intervene, 2) the applicans substantial legal iarest in the cas€3) impairment

of the applicant’s ability to protect that interest in the absence of intesneatid
(4) inadequate representation of that interest by parties already beforarthe co

Mich. StateAFL-CIO v. Miller, 103 F.3d 1240, 1245 (6th Cir. 199¢ijting Cuyahoga Valley Ry.
Co. v. Tracy6 F.3d 389, 395 (6th Cir. 1993)).

The Sixth Circuit has “opted for a rather expansive notion of the interest sufficient
invoke interventioh as contemplated bthe second factoid.; however, this expanse view
“does not mean that any articulated interest will dogal. to Defend Affirmative Action v.
Granholm 501 F.3d 775, 780 (6th Cir. 2007Rather the legal interest claimed must be both
substantial and directCascade Nat. Gas Corp. v. El Paso Naas Co.,386 U.S. 129, 154

(1967) The third party’s interest must beufficiently direct and immediate to justify his gnt
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as a matter of right); see alsoTravelers Indem. Co. v. DingweB84 F.2d 629, 638 (1st Cir.
1989) The intervener'snterest “musbe direct, not contingent.”).

Indeed,“courts have routinely denied intervention on grounds that insurers contesting
coverage have no more than a contingent interest in the underlying”act#bRromotions, Inc.
v. Splash Dogs, LLCNo. 2:09¢cv-136, 2010WL 1839036 at *3 (S.D. Ohio May 3, 2010)
(denying insurer intervention for declaration that it doty to defend or indemnify the
defendant).As the First Circuit explained

Therecan be no dispute that an insurer has a direct interest in a lawsuit brought by

an injured party against its insured when the insurer admits that the claim is

covered by the policy in question. When the ins{deputesjcoverage, however,

the insurers interest in the liability phase of the proceeding is contingent on the
resolution of the coverage issue.

Travelers 884 F.2dat 638 (citing RestorA-Dent Dental Labs Inc. v. Certified Alloy Prods
725 F.2d at 87476 (2nd Cir. 1984); see alsoSiding & Insulation Co. v. Beachwood Hair
Clinic, Inc, No. 1:11CV-01074, 2012 WL 645996, at *&.D. Ohio Feb. 28,2012). Courts
have alsaefused to permit intervention on the basis thasetypes ofclaimsdo notrelate to the
property or transactioat issuen the underlying action, which is an express requiremeredf
R. Civ. P. 24(a)(2) Travelers 884 F.2d at640 (“The problem with the second potential
interest—that there is no coverage or that whatever coverage exists has beer-waithet it is
not related to the subject matter of the actignRgstorA-Dent 725 F.2d at 876 (denying
intervention because the amount the insurer oveg defendant under its policy did not qualify
as interest in subject matter of actioB)ding & Insulation 2012 WL 645996, at *Zdenying
insurer’'s motion to intervene because its duties utiemsurance contract are “wholly a matter
of state contract law and bear[ ] no relation to the underlying lawsd#”Promotions, Ing.
2010 WL 1839036, at *3(finding the “coverage issuetnrelated to the underlying copyright

infringement and unfair competitiartaims.



Here, Liberty’'s interest is contingent upon a determination of Defendant Escobedo’s
liability and an adjudication ofiberty’s obligations under the insure@ contract. Liberty has
other means for determining this insurance coverage questich, asa separate declaratory
action. J4 Promotios, Inc, 2010WL 1839036, at *3 Until Liberty knows whether or not it
owes a duty to defend and/or indemnify Defendant Escobedo, it has no direct interegisn clai
asserted against him this case See e.qg, Travelers 884 F.2dat 638 (“[T]he insurers interest
in the liability phase of the proceeding is contingent on the resolution of the coversyd.iss

Moreover,Liberty’s claims do not relate to the transaction that isstiigect ofthis suit
Plaintiffs assert Title IX,equal potection, and negligence claims arising from Defendant
Escobedo’s alleged sexual harassmébioc. 23). Liberty claims statedlaw contractual dispute
between annsurer and insured over the extent of coverage. (Doc. BBgsedistinct claims
necessarilywill involve the application of different laws antthe presentation of differen
evidence. Simply put, Liberty'sinterest(insurance coveragdears no relation to the subject
matter of the underlying actio(allegedsexual harassmént SeeTravelers 884 F.2d at 640
(“We will not permit [insurers] . . . to drag substantive isswésnsurance law into a lawsuit
whose subject matter is the allocation obiliay....”). Accordingly, Liberty has no right to
intervene under Fed. R. Civ. P. 24(a)(2).

B. Permissivelntervention

The Court also considers Libersyargumenttha the Court should allow permisge
intervention. Rule 24(b)(1)(B) of the Federal Rules of Civil Procedure provide$djmatimely
motion, the court may permit anyone to intervene who . . . has a claim or defenbartbsitngth
the main action a common question of law or fa@&s discussegbreviously Liberty’s contract

claim is unrelatedo Plaintiffs’ claims for damages flowing from Defendant Escobedo’s edleg



sexualassault. Liberty thus cannot establish that its claim shares common questions of law or
fact with Plaintiffs’ claims. See e.g, Design Basics, LLC v. A.J. Bokar Bldg. CNo. 16-cv—
669, 2016 WL 6067780, at *AN.D. Ohio Oct. 17, 2016}“For the same reasons thighe
movant]lacks a substantial legal interest in the outcome of the underlying litigation,nibtcan
establish thaits insurance action shares questions of law and facts with the underlying hopyrig
action.”); Trs. of Painting Indus. Ins. Fund v. Glass Fabricators,,Iho. 1:14cv-00313, 2014
WL 5878201, at *3 (N.D. Ohio Nov. 10, 2014dlenying permissive intervention because
declaratory judgment and underlying action would “require different evidemdelifferent laws
will apply”). Accordingly, the Court finds permissive intervention unwarranted.
1. CONCLUSION

Based upon the foregoindiiberty has not esablishedthat intervention is warranted
uncer either Fed. R. Civ. P. 24(a) or 24(b). Accordingly, Libertgion to Intervendnstanter
is DENIED.

Motion to Reconsider

Any party may, within fourteen days after this Order is filed, file ardre onthe
opposing party a Motion for Reconsideration by a District Judge. 28 U.S.C. 8636(b)(1)@&), Rul
72(a), Fed. R. Civ. P.; Eastern Division Order No-014 pt. IV(C)(3)(a). The Motion ost
specifically designate ther@er or part in question and the basis for any objection. Responses to
objections are due fourteen days after objections are filed and replies by thenglgadyy are
due seven days thereafter. The District Judge, upon consideration of the Motiosetshsitle
any part of this Order found to be clgagrroneous or contrary to law.

This Order is in full force ad effect even if a Motion for Reconsideration has been filed

unless it is stayed by either the Magistrate Judge or District JudgeOBM®L.R. 72.3.



IT IS SOORDERED.

Date:October 16, 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




