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INTHE UNITED STATESDISCTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHRISTINE ADAMS, et al.,
Case No. 2:17-CV-200
Plaintiffs,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Kimberly A. Jolson
OHIO UNIVERSITY, etal.,

Defendants.

OPINON AND ORDER

This matter comes before the Court on Defendants Ohio University’s and Joseph
McLaughlin’s Motion to Plaintiffs’ Amended Cortgnt (ECF No. 28). Defendants seek to
dismiss all claims alleged against theRor the reasons set forth below, the C&IRANTS IN
PART andDENIESIN PART Defendants’ Motion to Dismiss.

I BACKGROUND
A.  Factual Background®

Plaintiffs Christine Adams and Susannantpstead are female graduate students in
Defendant Ohio University (“theniversity”)’'s English Department(ECF No. 23 at ] 14, 45).

The University is a public eduganal institution located in Athens, Ohio that receives federal
funding. (d. at 11 3-4). Defendant Andrew Escobedas a professor at the University who
taught Introduction to English Studies (ENG 5950), a class in which both Plaintiffs were enrolled
in the fall of 2015. I1d. at 1 5, 15-16, 46). Defendant Joséftlaughlin is also an English
professor at the University, and previouslgs the chair of theriglish Department. Id. at T 8-

9).

! In adjudicating this motion to dismiss, tBeurt accepts as true all well-pleaded factual
allegations from the second amended complaksticroft v. Igbagl556 U.S. 662, 678-79 (2009).
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1. Sexual Harassment Against Plaintiffs

Professor Escobedo invited all of the studéntss Introduction to Bglish Studies class,
including Ms. Adams and Ms. Hempstead, to ad-ef-the-semester celebration at Jackie O’s
Pub to begin at 7:00 p.m. on December 3, 201d.af 11 16, 47, 17). Both Ms. Adams and Ms.
Hempstead attended the gathering. Ms. Adamigea early, approximately five to ten minutes
before the party began, whiks. Hempstead was one of tlast students to arriveld( at 1 17,
48). Upon Ms. Adams’ arrival, Profess@scobedo immediately began buying rounds of
alcoholic beverages for the students, anddrginued to do so thughout the evening.ld. at 1
18, 22, 60). He bought fivi® six drinks for Ms. Adams ovehe course of the night.Id( at
34).

When Ms. Hempstead arrived, she aitfsat next to Professor Escobeddd. &t { 48).
Later, when she went to the bar to buy a drink, Professor Escobedo followeddheit. 1(49).

He placed his hand on her back and told the bartender to put her drink on hiklfabAffer

they returned to their seatProfessor Escobedo touched Ms. Hempstead on her hand, upper
thighs, back, waist, and buttockss well as other areas of Hmydy that were notisible to the

rest of the group. Id. at  50). Earlier that eveninBrofessor Escobedo told a student who
wanted beer instead of liquor that he hadtémch [him/her] something about taste”, and Ms.
Hempstead then called him an “asshole” in respor®rofessor Escobedwen said, “Careful. |

still haven’t submitted your grade.”ld( at Ex. B, p. 9, 38). Thud#s. Hempstead believed her
response to his physical advanoesild impact her grade.ld( at ] 53-54). Ms. Hempstead
attempted to increase the distance betweerelieand Professor Escobedo to signal that the

advances were unwanted andpr@vent further physical caatt, but Professor Escobedo was



apparently undeterred—he contéd the unwanted touching.Id( at § 57). Ms. Adams
witnessed Professor Escobedo touching IMsmpstead’s knees, thigh, and badkl. &t § 19).

Around 9:45 p.m., Professor Escobedo ancamgof students, inatling Ms. Adams and
Ms. Hempstead, left Jackie O’s Pub and wenfidoy’s Tavern. Theyraved at the second bar
around 10:10 p.m.Id. at 11 20-21). At Tony’s Tavern, Ms. Hempstead piled jackets and bags
next to her seat in attempt to prevent Professor Escobedo from sitting next to her, but he moved
the items and positioned himself directlybatween Ms. Hempstead and Ms. Adamis. &t 19
24, 62). Professor Escobedo continued to make unwanted physical eatlieds. Hempstead
throughout the evening, including touching her dver clothes on her hands, arms, thighs, legs,
knees, waist, lower back, buttocks, breast, and vagina multiple tintesat {{ 63-64). Around
10:45 p.m., Ms. Hempstead left Tony’s Tavdyacause of Professor Escobedo’s unwanted
sexual advanceslid( at | 65). As she was leaving, heagached her and hugged her, touching
her breast during the encounteld. @t  66). Throughout the nigand early the next morning,

Ms. Hempstead texted her thbayfriend a series of text megss about being touched by her
professor, including on her crotchd.(at Ex. B, pp. 43-44).

Professor Escobedo also non-consensually touched Ms. Adams while the group was at
Tony’s Tavern, placing his hands on her on her face, neck, hands, legs, thighs, knees, back, arms,
buttocks, and vagina.ld, at 1 25, 26). Among loér incidents of unwanted touching, Professor
Escobedo put his hands inside of Ms. Adamsitpdo cup her buttocks, touched her butt over
her pants twice, touched her bagkder her shirt, and touchedrh&gina over her clothing with
a rubbing motion. 1¢l.). Ms. Adams overheard Professateamment to Ms. Hempstead telling
her to be “careful” since he still had not submitted her gradésat(f 30). Thus, she believed

that her response to his advancesld impact her grade.ld( at T 31). Even still, Ms. Adams



made faces signaling discomfort, Rrofessor Escobedo ignored thenid. &t 19 27-28). She
also attempted to move away from him by nmgvio a new seat and placing objects and people
between them, but he continued tokeg@hysical contact with herld( at § 29).

Around 12:45 a.m. on December 4, the group disbandedat(f 35). Ms. Adams left
Tony’s Tavern with another student, Jessica Caayad, they began walking toward Ellis Hall at
the University. Id. at § 36). Professor Escobedo caughiith them and wiked with them
until they reached Ellis Hall. Id. at { 36). Ms. Cogar then wenside the building to use the
restroom, leaving Ms. Adams alone with Professor Escobeldb.at(] 37). It was then that
Professor Escobedo told Ms. Adams that he sexsially attracted to heand pressed his body
against hers. Iq. at 11 38-39). He then kissed her, arskrted his tongue into her moutHd. (
at 1 39). Ms. Adams did not reciprocate the kasgl told him that she was not interested in a
sexual relationship. Id. at § 40). Despite this unambaus rejection, Professor Escobedo
continued to clutch her body against higd. &t  41). All the while, he rubbed his lower body
and erect penis against held. @t § 42).

When Ms. Cogar came back out of Ellis Hall, Professor Escobedo released Ms. Adams,
but not before telling her that “she better meft anyone” about anything that occurred that
evening. [d. at 11 43, 44). According to a report aurttd by the University’s Office of Equity
and Civil Rights Compliance (“ECRC")after Professor Escobe@md Ms. Cogar went their
separate ways to walk to thears, Ms. Adams met a friend around 1:00 a.m. and told her friend

that Professor Escobedo made unsolicited alednd physical advees on her, including

2 ECRC is the office within the Universityggonsible for “ensurinthat the University
maintains an employment and educational emvitent that is free from discrimination and
harassment.” The university Title IX Coordinator is housed within ECBé&2
https://www.ohio.edu/equity-civil-rights/



sexually propositioning her, trying to kiss her, and putting his hand down her plhtat Ex.
B). ECRC corroborated the syowith Ms. Adams’ friend. I¢l.).

2. ECRC Investigation and Report

On March 10, 2016, ECRC received a report from the Chair of the English Department
about concerns raised by a dwate student representativeld. (at Ex. B). According to the
graduate student representatiVvan alarming number of studefitrequested that the faculty
address issues of sexual misconduct in the Departmihj. ©On the same day, the Chair told
ECRC that there had been graffiti in the restrommthe first floor of Ellis Hall stating that
Professor Escobedo “is a predator. You areahane” and that h§reys on young women. The
Department knows.” 1d.). Further graffiti urged students to “Email makeousafe@gmail.com
for help / with stories. He must be stoppealid stated, “Together thean't ignore us.” I¢l.).

On March 24, 2016, ECRC received a report of aollti graffiti in the restroom in Ellis Hall,
stating that “If you have beenxaally harassed, touched, eby a certain male [Department]

prof. GO TO OUPD and file an anonymous répoirhe Dept. can’tatch him without your

help!” (Id.) (emphasis in original).

Also on March 24, Ms. Adams and Ms. Hempstead requested to meet with ECRC
Investigator Jessica Cookld(. They ultimately each met with her individually to discuss the
allegations. I@.). On March 31, 2016, Professor Escobeds given notice of the allegations
and placed on administration leave pendingaiiieome of the ECRC investigationld.j. The
investigation culminated in a memorandumfimidings, which was issued on December 15,
2016. (d.). The memorandum concluded that MsaAw’ and Ms. Hempstead’s allegations of
non-consensual sexual contact, quid pro quo sdrarassment, and hostile environment were all

substantiated. Id.). The report recommended submitting ttmatter to the Department Chair



and the Dean for consideration of possiblsecgilinary action and further recommended that
Professor Escobedo remain on administrative leave and be banned from campus until final
determination of disciplinary actionld().

On February 5, 2017, Professor Escobedo adatter to his colleagues in the English
Department. I¢l. at § 301, Ex. E). He statéldat he was unable towgi a clear account of what
happened on December 3 because of his degregoxication, but acknowledged that he bore
“serious responsibility for what happened” and “certainly deservegd]minary action.” Id. at
11 303, 305, Ex. E). Nevertheless, heedshat he not be terminatedd.(at Ex. E).

3. Previous Incidents Inveing Professor Escobedo

In addition to the sexual harassment thatri@ifés allege occurreth December of 2015,
the Amended Complaint details a host of poergi improprieties allegedly involving Professor
Escobedo. According to the Complainthas been widely known for over a decade among
faculty and students within the University’s dlish Department that Professor Escobedo seeks
sexual relationships witlstudents and young faculty.ld( at  67). It is alleged that both
professors and students warn incoming gradstatgents that Professor Escobedo poses a threat
to female students. Id. at 1 83-84). According to tHeCRC'’s report, Professor Escobedo
admitted that three members of the faculty “collectively decided that [he] is a ‘sexual predator™
and that one of those faculty members use@vion incoming graduate students that [he] was a
‘sexual predator.” Id. at Ex. B).

Specifically, Plaintiffs set forth allegationggegding seven sets of factual circumstances.
First, in 2003, Professor Escobemlade unwanted advances toward a graduate student in one of
his classes, referred to as Complainant #8. at § 102). He invited hislass out for drinks at a

local bar, where he placed his hands up her shirt and/or skdrtat(f 104-05). A temporary



adjunct professor withessed Professor Escolpgaice his hands inside Complainant #3’s shirt
and rub her back.Id. at § 106). This incident was not refgal to the University at the time.

(Id. at Ex. B). Complainant #3 reported the conduct to ECRC on July 12, 2016, and ECRC
found the allegations of sexual harassit to be substantiatedd.].

Second, in July of 2005, Professor Esdibsexually harassed the temporary adjunct
professor who witnessed the 2003 incident. a&tdpinct, referred to as Complainant #5, had
gathered with her friends at a restaurant fondr to celebrate her birthday, before walking to
Tony’s Tavern for drinks. 14. at  112-13). Professor Bdedo, who was not invited to the
birthday celebration, showed upTainy’s Tavern and sat next to Complainant #5 at the ibdr. (
at 71 114-15). Complainant #5 was wearingkiat, and Professor Escobedo touched her legs
and upper thighs while h&at next to her. Id. at {1 115). Some of Complainant #5’'s friends
witnessed the incidentld( at  116). Around 2006, after Complainant #5 moved out of Ohio—
and felt that Professor Escobedo could no lomggatively impact her career—she reported the
incident to the ECRC. Id. at { 118). No record exists of this complainid.)( ECRC found
Complainant #5’s allegations of sexual Ismrment against Professor Escobedo to be
substantiated during the®016 investigations. Id.at Ex B.). ECRC further noted that while
ECRC no longer has a record of the report in 200&ytiple witnesses told the Investigator that
there was an inquiry by [ECRC] into allegatsoagainst [Professor Escobedo] in 2006” so the
Investigator did not draw any conclusions fréine absence of documentation of Complainant
#5's 2006 communication.ld; at Ex. B., p. 66, n. 33).

Third, Professor Escobedo was involved in a sexual relationship with a female graduate
student in 2006 while he was her doctoral thesis adviddr.at( 17 69, 132). Marsha Dutton, a

now-retired English Professor, reported thetieteship to Defendant Joseph McLaughlin, who



was Chair of the English Department at the time. gt § 137). Professor McLaughlin told her
that he would ask Professor Escobedo—a closgopal friend of his—about the relationship.
(Id. at 1 138). When Professor McLaughlin conted Professor Escobedo, Professor Escobedo
“adamantly denied” having the relationshipld.(at § 139). Professor Dutton reported the
relationship to the ECRCwhich then conducted a “climatersay” of the English Department,
intended to determine if students i tBnglish Department “felt safe.’ld( at T 71).

Twenty individuals responded to the climatgvey, twelve of whom reported that they
were female and seven of whom reported that they were mdleat § 74, Ex. A). The results
of the climate survey thicate that six out of nineteen stutte disagreed or strongly disagreed
with the statement “Overall, the climate for men in the English Department is good.fd.).
Comparatively, no students disagd and only one out of twenty students strongly disagreed
with the statement that “Overathe climate for men in theniglish Department is good.”Id().
Nine students reported observitigappropriate sexist langga, humor/jokes or comments”
once (3) or more than once (6), and six studsaid that they experienced such inappropriate
sexist language, humor/jokes or commaearise (2) or more than once (4)d.J. Five students
reported observing “seductive remarks, includitgempting to establish a sexual relationship”
and four students reported experiencing seducgwearks, including attempting to establish a
sexual relationship. Iq.). Six out of fourteen studentssponded “no” to the question “I am
familiar with the Ohio University Harassment Policy.ld.J. Three respondents indicated that

they disagreed or stronglifsagreed with the statement “| feel safdd. at Ex. A).

% In their Motion to Dismiss, Defendants stahat Professor MclLaghlin was the one who
reported the alleged sexual relationship to the ECRC. Plaintiffs’ Complaint alleges that
Professor Dutton did so, and the facts must bentakéght most favorable to the Plaintiffs at
this stage.



In addition to the survey results, multiple course evaluations made reference to sexual
harassment and sexual misconduct by a faculty membgrat(f 124). Mara Holt, a Professor
in the University’s English Department, wasn@mber of the Administrative Committee of the
English Department about a decade agll. 4t § 122). The Committee was responsible for
gathering and reviewing courseatwations submitted by studemegyarding their professors and
courses from the preceding semestéd. gt  123). Professor Holtaséd that there was conflict
among the Committee about howrieasly to take the evaluations that referenced sexual
misconduct by a faculty memberld.(at § 125). She does not kndwhe faculty member was
named. Id. at 1 124). Professor Dutton believes tieferences were terofessor Escobedo.
(Id.). Professor Escobedo was the Graduate rCitaithe time the course evaluations were
submitted, which is a position of power in relationother faculty in the English Department.
(Id. at T 126).

Despite the potentially damning coursaleations and the survey results, no thorough
investigation was conductedld(at 11 91, 128). Instead, geridraining for the faculty about
sexual misconduct was recommendeldl. &t  129). One English &fessor “felt that the 2006
report was not treated with theeriousness that it deserved, @hdre were no restraints or
consequences for [Defendant Escobedo].ld. @t § 80). Plaintiffs allege that Professor
McLaughlin failed to investigate and deliberatdigwnplayed the results of the survey because
Professor Escobedo was a personal friefdl.af 1 87, 91, 130).

Sometime between 2006 and the December 2@d&ent involving thePlaintiffs, at least
two additional sexual encounseoccurred. First, Professorde®edo made inappropriate sexual
contact with Ayesha Hardison, who was a jui@multy member in the English Departmenid. (

at 1 129). Ms. Hardison told aagluate student about the inciddnit did not report the incident



to the ECRC. I¢l.). Second, in 2011, Professor Escobedo tried to kiss Professor Jill Ingram, his
faculty mentee, without her consentld.(at § 131). She reportedethncident to Professor
McLaughlin, who responded that Professor Escobedo’s personality was just “like tlth).” (
Professor Ingram asked Profesktaiaughlin to intervene, but Professor McLaughlin stated that
an intervention “would not happen.1d(). Professor McLaughlin dinot report the incident to

the ECRC. 1@d.). Professor Ingram did not initialleport the incidento the ECRC either,
because she felt as though she could not maka&fenal complaint because she depended on
Professor Escobedo’s recommendation for tenudegl.). ( Since then, Professor Ingram has
reported the conduct to the ECRC.

On March 2, 2017, after the ECRC report detgithese incidents was released, Interim
President David Descutner sent Professor Estmbeletter, stating, “for an extended period of
years you have engaged in a pattern of seadahnces directed at students whom you have
supervised, graded, or aded, as well as colleaguesyour department.” I¢.at T 95). The
essence of Plaintiffs’ allegations are that theversity and Professor McLaughlin’s “deliberate
indifference” to these past events allowed ltheassment against them to occur in December of
2015.

B.  Procedural History

On March 8, 2017, Plaintiffs Adams and Hestgad filed this suit against Ohio
University, Professor McLaughlin, and Profes&scobedo. (ECF No. 1). In the Amended
Complaint, Plaintiffs allege that the Universitiolated Title 1X of the Education Amendments
of 1972, 20 U.S.C. § 1681 (“Title 1X"), and alsdrig 81983 claims against Professors Escobedo
and McLaughlin in their individal capacities for violating theifourteenth Amendment rights to

Equal Protection. (ECF No. 23)Finally, they bring a clainfor injunctive relief against

10



Professor McLaughlin in kiofficial capacity. Ifl.). Professor Escobedo answered the Amended
Complaint. (ECF No. 26). Defendants Ohdaiversity and ProfessavicLaughlin filed the
instant Motion to Dismiss, which seeks dismissalbtlaims against them. (ECF No. 28). The
matter is fully briefed and ripe for decision.
. ANALYSIS
A. Legal Standard

The Court may dismiss a causkeaction under Federal Ruté Civil Procedure 12(b)(6)
for “failure to state a claimupon which relief can be grantei.’Such a motion “is a test of the
plaintiff's cause of action as stated in the ctamy, not a challenge to the plaintiff's factual
allegations.” Golden v. City of Columbugl04 F.3d 950, 958-59 (6th Cir. 2005). The Court
must construe the complaint in the lighost favorable to the non-moving partjotal Benefits
Planning Agency, Inc. v. Anthem Blue Cross & Blue Shif@ F.3d 430, 434 (6th Cir. 2008).
The Court is not required, however, to acceptrae mere legal conclusions unsupported by
factual allegations. Ashcroft v. Igbal 556 U.S. 662, 678 (2009). Although liberal, Rule
12(b)(6) requires more than bare assertions of legal conclusidlasd v. Weitzman991 F.2d
1236, 1240 (6th Cir. 1993) (citation omitted). Geallg, a complaint must contain a “short and
plain statement of the claim shimg that the pleader is entitled to relief.” Fed. R. Civ. P.

8(a)(2). In short, a complaia factual allegations “must benough to raise a right to relief

* Defendants style their motion as a motiowlimiss under both Rule 12(b)(6) and Rule
12(b)(1). Rule 12(b)(1) deals thilack of subject-matter jurisdiction. Defendants’ motion seeks
to dismiss the claims against the University“f@ail[ing] to [s]tate a Deliberate Indifference
Claim” and asserts that the claims againstéasdr McLaughlin “[flail as a [m]atter of [[Jaw.”
(ECF No. 28 at 5, 9). These arguments are rpayperly characterized ageking dismissal for
failure to state a claim, rather than for ladksubject matter jurisdimn. Defendants make no
arguments that this Court lacks jurisdictiorhus, the Court will apply #hlegal standards for a
motion to dismiss under Rule 12(b)(6).

11



above the speculative levelBell Atl. Corp. v. Twomblg50 U.S. 544, 5552007). It must
contain “enough facts to state a clainrdébef that is plausible on its faceld. at 570.
B. Claims Against Defendant Ohio Univer sity

Plaintiffs assert the following claims against the Universitger Title IX: stict liability
(Counts | and XII), unwanted sexual contact@ts Il and XIll), quidpro quo (Counts Il and
XIV), hostile environment (Counts IV and XV)na “deliberate indifference resulting in sexual
harassment” (Counts V and XVI).

Title IX provides in pertinent part: “No person . shall, on the basis of sex, be excluded
from participation in, be deniethe benefits of, or be swdgted to discrimination under any
education program or activity receiving Federaificial assistance.” 20 U.S.C. § 1681(a). The
statute is enforceable through anplied private right of actionCannon v. University of
Chicagq 441 U.S. 677, 717 (1979), and monetary dgesaare available in such an action,
Franklin v. Gwinnett County Public SchooB03 U.S. 60, 76 (1992). Franklin, the Supreme
Court established that the “discriminatioptohibition of Title IX encompasses the sexual
harassment of a student by a teacHgee503 U.S. at 75. Ii&Gebser v. Lago Vista Indep. Sch.
Dist,, 524 U.S. 274 (1998), the Supreme Court defitmnedcontours of a sool’s liability for
sexual harassment of a student by a teachecukating the “deliberate indifference” standard,
which applies here. Und&ebser damages may only be recowkmgainst a school when “an
official of the school . . . who at a minimum hashauity to institute corrective measures . . . has
actual notice of, and is delibeesit indifferent to, the teacher’'s misconduct.” 524 U.S. at 277.
Constructive knowledge of harassment will not suffita.

In Davis Next Friend LaShonda D. v. Monroe Cty. Bd. of Edi&6 U.S. 629 (1999), the

Supreme Court further expanded upon the deliberadifference standard, this time in the

12



context of student-on-student harassment. Qhert held that the harassment experienced by a
plaintiff “must be so severe, pasive, and objectively offense thatan be said to deprive the
victims of access to the eduicatal opportunities or benefitsquided by the school.” 526 U.S.

at 650. The deliberate indifference of the @tional institution must, “at a minimum, cause
students to undergo harassment or make them liable or vulnerableldo @t"644—45 (internal
guotations omitted). The institution need not “egly” harassment, and can only be liable when
its “response to the harassment or lack tHeiealearly unreasonable in light of the known
circumstances.'ld. at 648-49.

Contrary to Plaintiffs’ arguments, Title 1Moes not create a cause of action for strict
liability, even for quid pro quo harassment. Whlaurts may have beesplit over the proper
standards for liability previouslyhe Supreme Court made clearGebserandDavis that Title
IX liability only attaches when a school retual knowledge of the alleged harassment and is
deliberately indifferent to it. Compare Canutillo Indep. Sch. Dist. v. Leife01 F.3d 393, 397
(5th Cir. 1996) (presebserdecision noting “[c]ourts have held an employer strictly liable for
‘quid pro quod harassment,” as opposed to ‘hostile environment’ harassment, which invokes a
“knew, or should have known” standardjth Gebser 524 U.S. at 290 (holding that an
appropriate official must have “actual knowledgof harassment and “fail] to adequately
respond”);see also Vance v. Spencer Cty. Pub. Sch.,[231 F.3d 253, 260 (6th Cir. 2000)
(“The recipient is liable for damages only where the recipient itself intentionally acted in clear
violation of Title IX by remaining deliberatglindifferent to known acts of harassment.”)
(internal citations omitted).Further, despite Plaintiffs’ contention, there is not a less stringent
standard for teacher-on-student harassmentppssed to student-ondasient harassment—the

Sixth Circuit flatly rejected such a distinctiorfsee Williams ex rel. Hart v. Paint Valley Local
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Sch. Dist, 400 F.3d 360, 367 (6th Cir. 2005) (“It is clear from a readinGe&lfserandDavis
that the Court is discussing only one standarddeliberate indifferace’ under Title IX pupil
harassment cases and not, asiftify contends, one standafdr student-on-student harassment
and a less stringent standard fadeeer-on-student harassment.”).

Thus, to make a prima facie case under TiX¥e Plaintiffs must show: (1) they were
subject to quid pro quo sexual harassment @exually hostile environment so severe and
pervasive that it deprived them of educationgdartunities or benefits; (2) they provided actual
notice of the harassment to an pappriate person,” who was, ananimum, an official of the
educational entity with authority to take comree action and to end discrimination; and (3) the
institution’s response to the harassmamounted to “deliberate indifferenceBvans v. Bd. of
Educ. Sw. City Sch. DistNo. 2:08-CV-794, 2010 WL 2889100, at *7 (S.D. Ohio July 20, 2010),
(citing Klemencic v. Ohio State Unj\263 F.3d 504, 510 (6th Cir. 2001¥ee also Van¢e231
F.3d at 258-59. Defendants do not dispute atdfsige that Ms. Adams and Ms. Hempstead
were subject to discriminatioguid pro quo harassment, andéosexually hostile environment
that was sufficiently pervasive watisfy the first prong.Thus, the first prongs not at issue.
Defendants do dispute, howeverttbthe second and third prongghe Court will address each
factor in turn.

1. Actual Notice

To survive a motion to dismiss, Plaintiffs’ maplaint must allege that the University had
actual knowledge of Professor Escobedo’s miscanduéctual knowledge requires only that a
single school administrator with authority tdeacorrective action haactual knowledge of the
sexual harassment.Stiles ex rel. D.S. v. Grainger Cty19 F.3d 834, 848 (6th Cir. 2016). The

actual knowledge required, howeveeed not be of current abus&Villiams v. Paint Valley
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Local Sch. Dist.No. C2-01-004, 2003 WL 21799947 ,*at(S.D. Ohio July 16, 2003aff'd sub
nom. Williams ex rel. Hart v. Paint Valley Local Sch. D400 F.3d 360 (6th Cir. 2005). The
actual notice standard “is met when an appropoéteial has actual knovedge of a substantial
risk of abuse . . . based on prior complaints of other studelats.”

Plaintiffs argue that at least five of tlseven previous incidents involving Professor
Escobedo should have put the University on notice that he presented a threat to young women:
(1) Complainant #5’s report to ECRC in 2006 tshe was sexually asdted by Professor
Escobedo in 2005 at her birthday gathering; % course evaluatns referencing sexual
misconduct by a faculty member; (3) the resultsh&f climate survey in 2006; (4) Professor
Dutton’s report that Professor Escobedo wasrtaai sexual relationshipithr a graduate student
while he was serving as her doctoral thesis satyiand (5) Jill Ingram’s report to Professor
McLaughlin in 2011 that Professor Escobedo atteshpo kiss her without consent. (ECF No.
34 at 13-14).

Defendants argue that none of the previallsgations of misconduct can be considered
for three reasons. First, Defendants argue thahtifs do not have standing to sue based on
past allegations of harassmena@gt other individuals. (ECF N@8 at 8). Defendants cite no
case in support of this proptien. Second, Defendants argtieat the previous allegations
cannot be considered because they are timeéhagieen that the relevant statute of limitations
is two years. Ifl. at 8-9);see also Lillard v. Shelby Cty. Bd. of EQu&6 F.3d 716, 729 (6th Cir.
1996) (the relevant statute of limitations for &itX actions is the limitéons period applicable
to personal injury actions); R.C. 2305.10 (persamary actions in Ohiogoverned by two year
statute of limitations). Both of these arguments fail. The underlying harm in Plaintiffs’

complaint is the sexual harassment that occurred against each of them—they are attempting to
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vindicate their own rightsnot the rights of @y of Professor Escobedo’previous victims.
Plaintiffs have each clearly laged their own injury, which azurred in December of 2015,
within two years of the time thejled their complaint in Marclof 2017. Thus, Plaintiffs have
standing and their claimege not time-barred.

Defendants argue that the five previous acasiffs rely on for notice are insufficient as
a matter of law to establish noticdECF No. 28 at 9). FirsDefendants argue that the neither
the climate survey nor the course evaluatio/@ition Professor Escobedo specifically, nor do
they involve the same degree of harassmenCF(Eo. 36 at 4-5). Oendants correctly point
out that the climate survey responses coulalimut graduate studerggperiencing “seductive
remarks” from other graduate students, as the text is not, on its face, limited to faculty. This does
not mean, however, that Plaintiffs “can provesa of facts in support of [their] claim which
could entitle [them] to relief."Davis Next Friend LaShonda D. v. Monroe Cty. Bd. of EGRS
U.S. 629, 654 (1999) (internal citations omittedRiscovery could show, for instance, that
students were told that thergay was in relation to misconduct by faculty members and were
instructed to respondccordingly. As to the course evdioas, it could be true, as Defendants
allege, that Professor Dutton did not inform appropriate person at the University that the
faculty member referenced the course evaluations was Rysgor Escobedo. Or, discovery
could reveal that Professor Dutton informedagpropriate person at the University and nothing
was done. Similarly, it could be shown throudiscovery that the course surveys were in
regards to a particular coursight by Professor Escobedo—nmakihe lack of his name on the
evaluation less of an evidentiary dle for Plaintiffs. In short, ahis stage, the Court cannot say

that Plaintiffs can prove no set of fa¢hat would entitle them to relief.
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Next, Defendants argue that Professor énitt 2006 report that Professor Escobedo was
having a sexual relationship witrstudent is unsubstantiated and th&tant in time to constitute
notice. (ECF No. 36 at 6). Defendants relyaofootnote in ECFC’s report stating, “it appears
that there was insufficient information for [ECF] proceed in 2006” and that a witness (who
appears to be Professor McLaughlin, as he thas'‘Department Chair in 2006”), said that the
report was based upon rumordd.X Thus, they argue, the 2006 incident was a rumor at best,
which is not sufficient for notice. It does nescape this Court’s notice, however, that this
footnote stating “it appears” there was reough information to proceed was based on
Professor McLaughlin’s own stateméhat it was a rumor. Such a statement could be read as
self-serving, or discovery malater reveal that Professor MclLaughlin’'s representation is
accurate. Under these circumstances, Defendaws not proven as a matter of law that the
2006 report could not constitute notice.

Finally, Defendants argue th#@ihe two reports of sexbamisconduct against faculty
members are not sufficient to provide notice beeathey involve co-workers, not students, and
are too distant in time. The mere fact tRabfessor Escobedo’s previous victims were not
students is not enough to savee tbniversity from liability as a matter of law. In fact,
considering these facts in a lightost favorable to Plaintiffs reveals a pattern of preying on
young women in the English Department. The Compklleges that botfaculty victims were
young, female members of the Department who were subordinate to Professor Escobedo. One
victim (Complainant # 5) was a recent graduate temporary adjungirofessor who believed
that Professor Escobedo could impact herezardECF No. 23 at §§ 111, 117-18). The other
victim (Jill Ingram) was a junior faculty membeho was Professor Escobedo’s mentee, and the

Complaint alleges that the incident of sdxharassment occurred “soon after [Defendant
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Escobedo] gained a position of authority over hetd. &t § 131). In both instances, Professor
Escobedo is alleged to have sexually assauienales over whom he had some amount of
authority and power. Whetherathis sufficient to constituteeasonable notice “does not lend
itself well to a determination by the Court” at the motion to dismiss st&ge. Hart v. Paint
Valley Local Sch. DistNo. C2-01-004, 2002 WL 31951264,*at (S.D. Ohio Nov. 15, 2002)
(finding question of whether respgato harassment is clearly unreasonable does not lend itself
well even to a summary judgment determination).

As to the notion that the allegations are temote in time—an argument that is repeated
throughout Defendants’ motion arméply—Defendants cite only t&scue v. N. Oklahoma
College 450 F.3d 1146, 1154 (10th Cir. 200@3scueis distinguishable from the facts at issue
here. InEscue the plaintiff alleged that on multiple occasions she was inappropriately touched
by a professor and that the professor made mumsesexual comments ber. 450 F.3d at 1149.
The plaintiff attempted to rely on instancespaist misconduct to establish notice. The court
found that two of the complaints “occurred neaalylecade before [plaintiff's] complaint, and
involved significantly diffeent behavior—a single incidemtf inappropriate touching and a
series of inappropriate name calling” and thukd Hbat they were not sufficient to constitute
notice. Id. at 1154. The court’s analysis relied heavily on the fact that gteapjagations were
very different than the plaintiff's allegationsSee id.(noting that “neither [of the previous
incidents] involved anywhere netire degree of overt and pervasive harassment that [plaintiff]
alleges”). The fact that the allegations wé&mporally remote was merely one facet of the
court’s analysis.ld. (finding the prior complaints did not constitute notiesgeciallygiven that

nearly ten years had pas®e@mphasis added).
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Here, the alleged misconduct against the female faculty members is substantially similar
to the allegations brought by Plaintiffs. Jitigram alleged that Professor Escobedo kissed her
without consent, as does Ms. Adams. Complat #5 alleges that &fessor Escobedo touched
her inappropriately while sittingext to her at a bar—the exaame bar where Ms. Adams and
Ms. Hempstead allege Professor Escobedo touittead inappropriately while they were sitting
next to him. Thus, the mere fact that the pres allegations are distant in time will not bar
Plaintiffs’ claims from cotinuing at this stage.

This court’s opinion irtHart v. Paint Valley Local Sch. Dis2002 WL 31951264 (S.D.
Ohio Nov. 15, 2002) is instructive, as it resms similar arguments made by Defendants
regarding the notice prong. TkermDefendant Harry Arnold wastaacher in the Paint Valley
Local School District from 1973 until November of 200@. at *1. Plaintiff Williams was one
of Arnold’s fourth grade studentsd. Williams alleged that Arnold inappropriately touched him
over a two-week periodncluding rubbing the inside of $ithigh and “bumping against [his]
genitalia.” Id. In 1976, four male students in Atds reading classalleged that he
inappropriately touched them in essentially the same mandeat *2. The 1976 conduct was
reported to the school administration and schomdrd, and the Principal conducted several
interviews. The Principal determined that omgpobservations were in order and drew no final
conclusions. Thereafter, the Principal made féorteto be more visit# in Arnold’s classroom,
instructed him to keep his door open, and use aides more frequiently.

Years later, in 1990, one of Arnold’s sixth grade students alleged that Arnold
inappropriately touched him insubstantially similar mannend. at *3. The student’s parents
met with the Principal and Arnold to report thlegations, and the Principal then notified the

Superintendent, and Children Services. Theriifl's Department ad Children’s Services
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conducted an investigation, which concluded that there was no substantiating evidence of the
child’s claims against Arnold’s deniald. The Board took no offial action against Arnold and
decided he could remain in the classroom, aedRthncipal once againstructed him to leave
his door open and also told him to avoid being alone with studddts. No formal action
resulted against Arnold from either the 1990 or the 1976 compldats.
The defendants iiart filed a motion for summary judgmenarguing in part that the
1976 and 1990 allegations were not suéiintito constitute actual noticéd. at *5. Namely, they
argued that none of the previous allegationsevgibstantiated and that the 1976 and 1990 acts
were too remote in time to constitute noticel. The Hart court held thatGebserdoes not
require that the appropratfficial have actual knowtige of current abuseld. at *6. The
court explained:
Rather, the actual notice standard is metentan appropriate official has actual
knowledge of a substantialski of abuse to children ithe school based on prior
complaint of other students. While ethcomplaints may be unsubstantiated by
corroborating evidence and rded by the allegedly offeding teacher, whether such

complaints put the school district on notioka substantial risko students posed by a
teacher is usually a question for the jury.

Id. The court thus declined fgrant summary judgment in favof the defendants, since the
Plaintiff presented at leasheugh evidence to create a genuissue of material fact as to
whether the School Board knew of a substantial ofskbuse in light of the prior complaints
against Arnold.Id. at *7.

Applying the Hart principles to the facts here, the Cofinds that the previous incidents
of harassment Plaintiffs point to for notice arot insufficient as a matter of law. THart court
made clear that previous acts of abuse again8ma other than the plaintiff can be considered
in determining whether the actual notice standardnet to impose Ti#l IX liability. Thus,

Defendants’ argument that there is nandtag is without merit. Similarly, thelart court relied
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on incidents that occurred nearly 20 years pitothe harassment against the plaintiff, so the
argument that the claims are time barred or rmote in time must fail. So too must the
argument that Plaintiffs cannot rely on undabsated events asmatter of law—thélart court

held that whether such unsubstantiated eventkldwe considered sufficient notice is a question
usually for the jury. Thus, the Court will not give credence to Defendants’ arguments that the
alleged notice in this case is insufficient as a matter of law.

2. Deliberate Indifference

Turning to the final prong, the University agly liable if its response to the harassment
amounts to deliberate indifferencé&ebser 524 U.S. at 291-92Plaintiffs cannot demand a
particular disciplinary actionVance 231 F.3d at 260. Indeed, a university “need not . . . engage
in particular disciplinary action to avoid Title IX liability.Patterson v. Hudson Area Schs51
F.3d 438, 446 (6th Cir. 2009) (internal quotatiamsitted). The school’s response, however,
must be reasonable in light of the known circumstanéémce 231 F.3d at 260-261 (finding
“such a minimalist response” of “merely investipg and absolutely nothing more” was not a
reasonable response). If the sdhttms knowledge that its remediaction is inadequate and
ineffective, it is required to take a reasonadutéion in light of those circumstances to eliminate
the behavior.”Id. at 261. In such a caséthe school continues tase the ineffective methods
to no avalil, it has not acted reasonahlyight of the known circumstancetd.

Defendants argue that “[c]Jonducting a [s]wegp[ilnvestigation,[p]lacing Defendant
Escobedo on [a]dministrative [lleave, [i]nitiating [d]isciplinary [a]ction, and [e]ffectively
[e]nding [flurther [h]arassment” is not clda unreasonable. (ECF No. 28 at 7). But
Defendants’ argument misses the mark. AdHad court aptly explained:

Defendants focus on the remedial action ttay took in response to [Plaintiffs’]
complaint[s], indicating that #y responded meaningfully to the allegations. Plaintiffs’
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claim, however, does not involve allegatsoconcerning the [University’s] conduatter
the alleged abuse. Plaintiffs complaiattthad the [University acted appropriatbbfore
the alleged abuse, [they] would r@tve been subjected to misconduct.

2002 WL 31951264, at *8.

Defendants do allege in the Reply Bribht their actions in response to theevious
allegations of misconduct are not clearly unreasonaititer. (ECF No. 36 at 7-8). Specifically,
they argue that in response to the rumor that Professor Escobedo was having a consensual sexual
relationship with a student in 2006, Profes$fcLaughlin told Professor Dutton he would
confront Professor Escobedo about it—whicd did—and Professor Escobedo denied the
allegations. Professor McLaughlin then allegeztintacted ECRC, which could not substantiate
the rumor. After that, the climate survey sveonducted, along withaining in the English
Department.

But, Defendants’ arguments do not accountaibiof the previous allegations discussed
above—allegations which could, through discovery, lead to a finding of deliberate indifference.
For example, plaintiffs also allege that the survey resdimselveshould have led to further
investigation. It is not clear, what, if anythirvgas done in response to the course evaluations or
the report from the adjunct professor that she was harassed in a way substantially similar to
Plaintiffs’ allegations. Plaintiffs are entitléd further discovery on these issues. As Haat
court stated, the deliberatadifference standard—whether school's reaction was clearly
unreasonable in light of known circumstances—"doederuat itself well toa determination” by
the court at the summary judgment stagg. at *9. This statement is even more potent at the
motion to dismiss stage, a stage at which Bfésnhave not been gen an opportunity to
conduct full discovery into how the Universityesponded to each instance of previous
misconduct. Of course, “in appropriate casegourt may determine as a matter of law that

conduct is not ‘clearly ueasonable™ but given the facts ged here, it cannot be said that
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Plaintiffs failed to allege enough facts in theimg@aint to state a claim that would entitle them
to relief.

In sum, Plaintiffs allege suffient facts at this stage, whiaghtaken as trugcould state a
claim upon which relief can be gtad. “The issue is not whetha plaintiff will ultimately
prevail but whether the claimant is entitledoffer evidence to support the claimdDavis Next
Friend LaShonda D. v. Monroe Cty. Bd. of Edi26 U.S. 654 (1999). Here, Plaintiffs are
entitled to discovery and an oppamtty to support their claims. Thus, for the reasons stated
above, the CouDENIES Defendants’ motion to dismiss Coarit, I, 1V, XllI, XIV, and XV,
but GRANTS Defendants’ motion to dismiss Counts | akl (for strict liability). Further,
Counts V and XVI for “deliberat indifference resulting in sexual harassment” are merely
duplicative of counts II, IlI, 1V, XIII, XIV, andXV, alleging deliberating indifference resulting
in sexual harassment for unwed sexual contactquid pro quo harassment, and hostile
environment, and thus the coGRANT S Defendants’ motion to disiss Counts V and XVI as
well.

C. Claims Against Defendant M cL aughlin

Plaintiffs assert the fadwing claims against Professor MclLaughlin: § 1983 claims
against him in his individuakapacity seeking damages fweiolation of the Fourteenth
Amendment (Counts XI and XXII), and claimsaagst him in his offtial capacity seeking
injunctive relief for violatons of the Fourteenth Amdment (Counts X and XXI).

1. Damages

Section 1983 provides a caustaction to individuals Wwose constitutional rights are

violated by persons acting under the color of state law. 42 U.S.C. § 1983. To state a § 1983

claim, a plaintiff must allege two elementél) a deprivation of ghts secured by the
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Constitution and laws of the United States, andtl{g) the defendant deprived plaintiff of this
federal right under #hcolor of law. Jones v. Duncar840 F.2d 359, 360-61. In a § 1983 claim,
“the requisite standard of culpability is deliberate indifferendévans v. Bd. of Educ. Sw. City
Sch. Dist. No. 2:08-CV-794, 2010 WL 2889100, ®-10 (S.D. Ohio July 20, 201(ff'd in

part, 425 F. App’x 432 (6th Cir. 2011). The dmdrate indifference standard under § 1983 and
Title IX are “substantially the same Stiles 819 F.3d 834, 852 (6th Cir. 2016). “Here, the Court
already has determined that Pldfthave advanced some [allegations] . . . as to the existence of
deliberate indifference with respect to their wlainder Title IX. The Court therefore concludes
likewise. . . Plaintiff’'s claim under § 1983” will survive a 12(b)(6) motioHart, 2002 WL
31951264, at *10.

Defendants argue that even if Plaintiff¢éate a plausible § 1983 claim, Professor
McLaughlin cannot be sued in his individual capacity because he is entitled to qualified
immunity. (ECF No. 28 at 14). Under the ttowe of qualified immunity, government officials
are not liable for civil damages “insofar #eeir conduct does not vae clearly established
statutory or constitutionaights of which a reasonabperson would have knownPearson v.
Callahan 555 U.S. 223, 231 (2009) (quotihtarlow v. Fitzgerald457 U.S. 800, 818 (1982)
(internal quotations oitted)). The doctrine seeks to “balance[] two important interests—the
need to hold public officials accountable when tb&grcise power irrespab$y and the need to

shield officials from harassment, distracticemd liability when they perform their duties

> The only argument Defendants make in thetisn of their Motiorto Dismiss discussing
Professor McLaughlin’s § 1983 lialhy that is different from tb arguments this Court already
rejected in the Title IDX€ontext, is that, at least in reda to the 2011 incident involving Jill
Ingram, Professor McLaughlin was not the Chaithef English Department at the time and was
therefore not in a position to take corrective@ac (ECF No. 28 at 13). The Court, however,
will allow Plaintiffs an opportunity for discovg into whether Professor McLaughlin was in
such a position.

24



reasonably.”ld. There is a two-part test to ascertainether a defendant entitled to qualified
immunity: “whether the facts #t a plaintiff has alleged . .. make out a violation of a
constitutional right,” and “whether the right at issue was ‘clearly established’ at the time of
defendant’s alleged misconductld. (citing Saucier v. Katz533 U.S. 194, 201 (2001)). The
Court can consider the prongs in any order, andhéeis not met, then the officer is entitled to
gualified immunity Doe v. Miami Uniy.No. 17-3396, 2018 WL 79745at *17 (6th Cir. Feb.
9, 2018) (internal citations omitted).

In order to satisfy the second prong, “the contours of tite must be sufficiently clear
that a reasonable official would understdahdt what he was doingolates that right."Doe v.
Univ. of Cincinnatji 173 F. Supp. 3d 586, 604-06 (S.D. Ohio 2016) (ci#wglerson v.
Creighton 483 U.S. 635, 640 (1987)). To determineetiter a right is clearly established, “a
district court must look to then-existing bindi precedent from the Supreme Court, the Sixth
Circuit or itself.” Klemencic v. Ohio State Unjv11ll F.3d 131 (6th Cir. 1997). The
determination of whether a righg clearly established must Bendertaken in light of the
specific context of the case, not as a broad general propositigfiison v. Columbus Bd. of
Educ, 589 F. Supp. 2d 952, 964 (S.D. Ohio 2008) (quokilmyd v. City of Detroit518 F.3d
398, 405 (6th Cir.2008)). However, “officials cailldie on notice that their conduct violates
clearly established law even movel factual circumstances.ld. (quotingHope v. Pelzerb36
U.S. 730, 741 (2002)).When the defendant “raises qualified immunity as a defense, as the
Defendants have done in this case, the pléibifars the burden of demonstrating that the
defendant is not entitletb qualified immunity. Everson v. Leis556 F.3d 484, 494 (6th Cir.

2009).
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Qualified immunity is “typically addresseat the summary judgment stage of the case,”
though it may be decided on a motion to dismi$hompson v. Ohio State Uni@90 F. Supp.
2d 801, 811 (S.D. Ohio 2014). In other wordsurts should resolve questions of qualified
immunity “at the earliest possible point,” buhét point is usually saumary judgment and not
dismissal under Rule 12.Doe v. Ohio State Univ219 F. Supp. 3d 645, 664 (S.D. Ohio 2016)
(internal quotations omitted). At the motion temiss stage, the relevant inquiry is whether the
plaintiff has alleged “facts whiclif, true, describe a wilation of a clearly established statutory or
constitutional right of whicha reasonable public official, undan objective stndard, would
have known.”Id.

Here, Plaintiffs allege that the clearly ddished right violated by Professor McLaughlin
is the “right to be free fronsexual discrimination while theyere students giublicly funded
university.” (ECF No. 34 at 28). The Sixthr€liit has held that students have a “clearly
established right under the substantive component of the Due Process Clause to personal security
and to bodily integrity, [and] thauch right is fundamental.Doe v. Claiborne Cty., Tenn. By &
Through Claiborne Cty. Bd. of Edud.03 F.3d 495, 507 (6th Cir. 1996). And “if the right to
bodily integrity means anything, it certainly engoasses the right not to be sexually assaulted
under color of law.” Id. (internal quotations omitted). deed, “no rational individual could
believe that sexual abuse by a state actor is constitutionally permissible under the Due Process
Clause.” Id. As Defendants acknowledge, the Sixth Circuit has also recognized that “a public
official's deliberate indifference to known »sediscrimination can violate the Fourteenth
Amendment’s Equal Protection Clause(ECF No. 28 at 11) (citingstilesex rel. D.S. v.

Grainger County, Tenn819 F.3d 834, 851-53 (6th Cir. 2016)).
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The only remaining question, then, is whetliee facts Plaintiffs allege make out a
violation of a constitutional right. Plaintiffargue that Professor McLaughlin’s response to
Defendant Escobedo’s sexual teaship with a student in 2006 and his response to Jill
Ingram’s report of sexual harassment in 2011 [@tdd the requisite deliberate indifference to
establish that Professor McLaughlviolated a constitutional ght. (ECF No. 34 at 28).
Defendants argue that the 2006 relationship wasubstantiated—and to the extent it was
substantiated it was consensualets that even if ProfessdcLaughlin was on notice of the
allegations, his response was ndilsrately indifferent as a mattef law. (ECF No. 28 at 12).
As to the 2011 incident, Defenata argue that Prassor McLaughlin was nah a position to
take appropriate action.

As discussed above, however, “these arautddssues not appropriate for determination
at the pleading stage, much lesstla basis of qualified immunity. Thompson v. Ohio State
Univ., 990 F. Supp. 2d 801, 816 (S.D. Ohio 2014). Plaintiffs do allege sufficient facts to survive
the motion to dismiss stage. For example, thakdgge that Professor McLaughlin responded to
the 2011 incident of harassment by stating ProfeSsoobedo is just “li& that” and he did not
report the conduct to the ECRC.GE No. 23 at § 131). They allege that Professor McLaughlin
knew about the sexual harassment and the riskdobg Professor Escobedo, but that he acted
with deliberate indifference because of his close personal relationship with Professor Escobedo.
(Id. at 1 131, 132, 135, 233ee also Doe v. Miami Unj#Wo. 17-3396, 2018 WL 797451, at
*18 (6th Cir. Feb. 9, 2018) (rejecting qualifiedmunity defense when fewing the allegations
in the light most favorable tiplaintiff], . . . a reasonable pens in [defendant’s] position should
have known” that defendant was biased aretetore could not sit on disciplinary hearing

panel). They further allege that ProfesEscobedo’s sexual misconduct was “widely known”
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throughout the Department, that both faculty and students warned incoming students about him,
and that a reasonable department chaiwld have investigatedis behavior. I¢l. at 1 83, 84,

235, 331). Finally, Plaintiffs allegiat Professor McLaughlin “iatfered and attempted to stop

any attempts to report the misconduct to the ECR@I” at 1 135). There arquestions of fact
regarding what, exactly, Professor McLaughtimew and when, what his reactions were and
whether they were reasonabledavhether he was in a positionremediate the threats. Thus,

at this stage, the Court cannot say that RBsuae McLaughlin is shielded from liability by the
doctrine of qualified immunity.

2. Injunctive Relief

The Eleventh Amendment bars 8 1983 suitsirgg} officials sued in their official
capacity for damages.Cady v. Arenac Cnty574 F.3d 334, 342-44 (6th Cir. 2009). The
Eleventh Amendment, does not however, necdgdaar suits againstfficials for prospective
injunctive relief. Diaz v. Mich. Dep’t. of Corr.703 F.3d 956, 964 (6t@ir. 2013) (citingEx
Parte Young 209 U.S. 123 (1908)). In order for tlex Parte Youngexception to apply, a
plaintiff must “seek prospective relief &md a continuing violation of federal lawld.; see also
Idaho v. Coeur d’Alene Indian Tribéb21 U.S. 261, 281 (1997) (ailegation of “ongoing
violation of federal law where the requestetlef is prospective” ordinarily invokeSx Parte
Young.

Here, however, the alleged \ations of federal law are @dicated on past acts, not
continuing conduct.The facts alleged in the Complaintreference to Professor McLaughlin all
relate to his allegedlgeliberate indifferent response to pa#iegations of sexual misconduct.
(ECF No. 23 at 11 131, 147). Whiaintiffs state that “Defenadé McLaughlin continues to act

with deliberate different [sjJaoward formal reports,”’Id. at J 320) such a conclusory allegation
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is not sufficient to defeat a motion to dismigdlard v. Weitzmarn991 F.2d 1236, 1240 (6th Cir.
1993) (citation omitted) (stating that althougheliél, Rule 12(b)(6) requires more than bare
assertions of legal conclusions).

In any event, the reports Plaintiffs appeatb®referring to are the climate survey, the
course evaluations, and the “widalirculated conversations the English Department”—all of
which occurred in the past. (ECF No. 23 at § 3ZDhere is no allegation that the University’s
investigation into the harassment of Plaintii&s insufficient. Plaintiffs even state that
“Defendants’ response to the December 18ident of sexual assault and harassment by
Defendant Escobedo is irrelevant” in the delibeiatdifference analysis, because “the issue for
the Court to determine is if Defendanbehaved with deliberate indifferenpeior to the
December 2015 incident.” (ECF No. 34 at 18hus, Professor McLaughlin’s current response
to harassment is not made an issue in the Complaint. Because all allegations in the Complaint
are predicated on past conduct, this Countdi that the 8§ 1983 claims against Professor
McLaughlin in his official capacity for injunctive relief cannot proce€@ke Marshall v. Ohio
Univ., No. 2:15-CV-775, 2015 WL 7254213, at *13 (S.D. Ohio Nov. 17, 2015).

Thus, for the reasons stated above, the CoOEMIIES Defendants’ motion to dismiss

Counts XI and XXII, buGRANTS Defendants’ motion to dimiss Counts X and XXI.

® Plaintiffs also allege in their complain@thProfessor McLaughlin recommended Professor
Escobedo’s wife, who is also a faculty membethig University’s English Department, for Chair
of the Department. (ECF No. 23 at § 322). EW¥érnue, this lone allgation is insufficient as
there is no indication anywheirethe Complaint that Escobedoife was involved in any way

in the sexual harassment alleged in the Complaint.
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I[Il.  CONCLUSION
For the reasons stated above, the CEGIRANTS Defendants’ motion to dismiss Counts I,
V, X, XII, XVI, and XXI, and DENIES Defendants’ motion to disss Counts I, IllI, IV, XI,
X, XIV, XV, and XXII.

IT ISSO ORDERED.

/s/ Algenon L. Marbley
ALGENON L. MARBLEY
DATED: March 12, 2018 UNITED STATESDISTRICT JUDGE
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