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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRUCE A. HIVELY,
CASE NO. 2:17-CV-222
Petitioner, JUDGE JAMESL. GRAHAM
Magistrate Judge Kimberly A. Jolson
V.

WARDEN, MARION
CORRECTIONAL INSTITUTION,

Respondent.

OPINION AND ORDER

On February 5, 2018, the Magistrate Judge issudgbpart and Recommendation
recommending that the petition for a writ ofbleas corpus pursuant to 28 U.S.C. § 2254 be
denied and that this action be dismiss@dCF No. 10.) Peiner has filed a®bjection to the
Magistrate Judge'&eport and Recommendation. (ECF No. 13.) Pursuant to 28 U.S.C. §
636(b), this Court has conductedda novo review. For the reasons that follow, Petitioner's
Objection (ECF No. 13) iOVERRULED. TheReport and Recommendation (ECF No. 10) is
ADOPTED andAFFIRMED. This action is hereb®I SM1SSED.

Petitioner’s request for a ¢#icate of appealability IDENIED.

Petitioner is serving anggregate term of incarceratiaof thirty-three years on his
convictions after a jury trial ithe Gallia County Court of Common Pleas on aggravated murder
with a firearm specification andrtgering with evidence. The Ohio Fourth District Court of
Appeals affirmed Petitioner’s convictions and sentefze v. Hively, No. 13CA15, 2015 WL
3745609 (Ohio App. 4th Dist. June 8, 2015), and@m&o Supreme Court declined to accept
jurisdiction of the appeal. Sate v. Hively, 143 Ohio St.3d 1501 (2015). Petitioner

unsuccessfully pursued an apption to reopen the appeal pursuant to Ohio Appellate Rule
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26(B). He now asserts that inas denied the effective assistarof trial counsel (claim one);
that he was denied a fair trial because the ¢oalt refused to grant his motion for a change of
venue (claim two); that he was denied due probassd on inconsistent jury verdicts for murder
and aggravated murder (claim three); thatdhielence is constitutionally insufficient to sustain
his conviction on aggravated murderd that this congtion was against the manifest weight of
the evidence (claim four); and that he was demiddir trial because the trial court refused to
give a “castle doctrine” jury instruction (ata five). The Magistrate Judge recommended
dismissal of Petitioner’s claims as beinggqedurally defaulted owithout merit.

Petitioner filed timely objections to the reemendations of the Magfrate Judge. He
again argues that he haoperly preserved his chas for review. Petitioner complains that the
Magistrate Judge did netddress his claim of the denial thie effective assistance of appellate
counsel so as to make a determination of whetbestablished cause forshprocedural defaults.
Petitioner again argues that he Ipassented meritorious claims for relief. He raises all of the
same arguments he previoushegented. He maintains that this case constitutes a manifest
miscarriage of justice.

Upon careful review of the &re record, the Court finds B&oner’'s objections to be
unpersuasive. Petitioner waived claims one (inéffe@ssistance of trigounsel), two (failure
to grant a change of venue) and three (thegetlly inconsistent jury verdict of guilty of
aggravated murder but not guilty murder) by failing to raise thesssues on direct appeal. He
also waived claim two, in which resserts that he was denied i faal because the trial court
refused to grant a change of venue, because hd failequest a change of venue at the time of
trial. The appellate court noted in Rule 26(@pbceedings that the issue therefore would be

considered for plain error onlySee Entry Denying Application to Reopen Direct Appeal (ECF



No. 6-1, PagelD# 221-23")In addition to being procedurally defaulted, Petitioner’s third claim
that his murder conviction must be overturned asensistent with the jury’s verdict of not guilty
on the lesser included offense of murdersdoet provide him a basis for relief:

“[llnconsistent verdicts are gendyaheld not to be reviewable.”

United Sates v. Lawrence, 555 F.3d 254, 262 (6th Cir.2009). As

the Supreme Court has made cledtlhe fact that [verdict]

inconsistency may be the resuif lenity, coupled with the

Government's inability to invoke veew, suggests that inconsistent

verdicts should not be reviewabldJnited States v. Powell, 469

U.S. 57, 66, 105 S.Ct. 471, 83 L.Ed.2d 461 (1984). Rather, “a

defendant's protection against aransistent verdict lies in an

independent review of the sufficiency of the evidenddxiited

Sates v. Ruiz, 386 Fed.Appx. 530, 533 (6th Cir.201@e also

Powell, 469 U.S. at 67, 105 S.C471 (“[A] criminal defendant

already is afforded protection agdinfgry irrationality or error by

the independent review of theufficiency of the evidence

undertaken by the triaha appellate courts.”).
United States v. Setler, 526 F. App’x 631, 635 (6th Cir. 2013xe also Jones v. Lazaroff, No.
16-3044, 2017 WL 3122015, at *2-3 (6th Cir. 2017).

The ineffective assistance of trial counsel r@@nconstitute cause for this procedural
default, because Petitioner never presentesl same claim to the state court&dwards v.
Carpenter, 529 U.S. 446, 452 (2000) (An ineffective atsnce of counsel claim generally must
be presented to the state courts before it may be used to establish cause for a procedural default)
(quotingMurray v. Carrier, 477 U.S. 478, 479 (1986)).

Petitioner likewise has failed to establiske thlleged ineffective ssistance of appellate
counsel as cause for the procedural default sfchaim of the ineffectie assistance of trial
counsel. In considering Petitioner's Rule BB(notion, the stateppellate court thoroughly

analyzed Petitioner's claim of ineffiaee assistance of appellate couns&ee Entry Denying

! The appellate court also indicated that the record did not support Petitioner’s allegation that the jury was biased or
that pre-trial publicity preventeuim from obtaining a fair trial Entry Denying Application to Reopen Direct
Appeal (ECF No. 6-1, PagelD# 221-23.)



Application to Reopen Direct Appeal (ECF No. 6-1, PagelD# 218-220, 224-28.) That court
explained its conclusion thappellate counsel was not ineffeain failing to raise allegations
of ineffective assistance of triabunsel on appeal, including: (1jalrcounsel’s failure to show a
photograph of petitioner’s injuries to the jufgoting that the prosecution introduced such a
photograph at trial); (2}rial counsel's failureto introduce prior potie reports concerning
petitioner and the victimand his two companions (noting thag flary heard the tape recording of
petitioner’s interview with police concerning f&tner’s prior history with the three men); (3)
trial counsel’s failure to introduce the report thie state fire marshal concerning arsons on
petitioner’'s property committed by the victim’'sridy and friends following petitioner’s arrest
(noting that defense counsel was aware isfélidence and opposed the prosecution’s mation
limine, which was granted by the trial court, andttit was not shown howhis later evidence
was relevant to the murder chayxgand (4) that trial counsel waseffective in faling to object

to the inconsistent verdict of not guilty of murdster the jury returned a verdict of guilty of
aggravated murder (noting on plain error revibat because the alledjénconsistency did not
warrant vacating the aggravated murder verdieder Ohio law, appellate counsel was not
ineffective in failing to raise this issue).

The Magistrate Judge reviewdd novo the state appellate court’s analysis of Petitioner’s
ineffective assistance of appell@@unsel claim and agreed with the conclusion of that court that
Petitioner cannot satisfy the standards ifeffective assistance of counsel un&gickiand v.
Washington, 466 U.S. 668 (1984). (ECF No. 10, pp. 19-15his Court has conducted its own
de novo review of the record and the state appeltatert's analysis. The Court agrees with the
analysis of the state appellate court, and kmes that there is no evidence in the record

sufficient to establish undétrickland that appellate counsel was ineffective or that Petitioner



was prejudiced by appellate counsdailure to raise on appealdtalleged ineffective assistance
of trial counsel. Petitioner cannot excuse hiscpdural default based ameffective assistance
of appellate counsel. The Cowtso agrees with the conclusiofh the Magistrate Judge that
Petitioner has not satisfied the standards faridang the procedural bar through a claim of
actual innocenceSee ECF No. 10, pp. 15-16.

Petitioner’s remaining claims were addresggdhe Magistrate Judge on the merits. This
Court agrees with the conclusions of the Magist Judge that petitioner's claims that his
convictions are against the masifaveight of the evidence and that he was denied a fair trial
based on the trial court’s failure to issue “cadtyetrine” jury instructions do not provide him a
basis for federal habeas corpus relidee Williams v. Jenkins, No. 1:15cv00567, 2016 WL
2583803, at *7 (N.D. Ohio Feb. 22, 2016) (citiNgsh v. Eberlin, 258 F. App’x 761, 765, n. 4
(6th Cir. 2007)):Norton v. Soan, No. 1:16-cv-854, 2016 WL 525561, at *5 (N.D. Ohio Feb. 9,
2017) (citingRoss v. Pineda, No. 3:10-cv-391, 2011 WL 1337102, at *3 (S.D. Ohio)) (“Whether
a conviction is against the manifest weight & #vidence is purely a question of Ohio law.”);
see also Waller v. Tibbals, No. 3:15-cv-310, 2016 WL 3906234t *10 (S.D. Ohio July 19,
2016) (failure to issue a castle doctrine jury inginn is not cognizable in federal habeas corpus
proceedings). For the reasons indicated in thesiecdf the state appellate court, this Court is
not persuaded that the appellate t@antravened or unreasonably appliadkson v. Virginia,
443 U.S. 307 (1979), or based its decision oruareasonable determination of the facts, in
denying his claim of insufficiency of the evidence. 28 U.S.C. § 225%(dker v. Palmer, 541
F.3d 652 (6th Cir. 2008)Jéckson claims are subject to two yars of deference in § 2254

proceedings).



For these reasons, and for the reasdetsiled in the Magistrate JudgeReport and
Recommendation, Petitioner’sObjection (ECF No. 13) iOVERRULED.

Petitioner seeks a certificate @bpealability. “In contrast tan ordinary civil litigant, a
state prisoner who seeks a writ of habeas compudederal court holds no automatic right to

appeal from an adverse dgion by a district court.”"Jordan v. Fisher, uU.S. . , 135

S.Ct. 2647, 2650 (2015); 28 U.S.C. § 2253(c)(Bg@iring a habeas figoner to obtain a
certificate of appealability in order to appeal.)

When a claim has been denied on the maitsrtificate of appeability may issue only
if the petitioner “has made a substantial showing of the denial of a constitutional right.” 28
U.S.C. 8§ 2253(c)(2). To make substantial showing of the deniaf a constitutional right, a
petitioner must show “that reasonable jurists calddate whether (or, for that matter, agree that)
the petition should have been resolved in aed#fit manner or that the issues presented were
‘adequate to deserve encouragement to proceed furth8iiack v. McDaniel, 529 U.S. 473, 484
(2000) (quotingBarefoot v. Estelle, 463 U.S. 880, 893, n. 4 (1983)When a claim has been
denied on procedural grounds, a certificate of appealability may issue if the petitioner establishes
that jurists of reason wouldnii it debatable whether the paetiti states a valid claim of the
denial of a constitutional righand that jurists of reasonowld find it debatable whether the
district court was correan its procedural rulingld.

This Court is not persuaded that reasomajlrists would debate the dismissal of
Petitioner’s claims as procedurally defaulted @haut merit. Therefore, Petitioner’s request for
a certificate of appealability BENIED.

The Court certifies pursuant to 28 U.S.C. 83@)(3) that the appeal would not be in

good faith, and that arpplication to proceeth forma pauperis on appeal should d2ENIED.



The Clerk isDIRECTED to enter finaJUDGMENT.
IT1SSO ORDERED.

Date: March 26, 2018
s/Jaméds Graham

AMESL. GRAHAM
UnitedStateDistrict Judge



