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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JOHN C. BEACH, et al.,
Plaintiffs,

V. Case No. 2:17-cv-240
Magistrate Judge Elizabeth P. Deavers

SECRETARY OF HOUSING AND
URBAN DEVELOPMENT, etal.,

Defendants.

OPINION AND ORDER

Plaintiffs, John C. Beach and Chelsea J. Bes@k to quiet title to real property located
in Zanesville, Ohio, which was previously pad by Defendant, Stacy A. Lang, and as against
which Defendant, the United States Secretdiilousing and Urban Development (“HUD”),
holds the subordinate mortgage. Plaintiffs allége, in purchasing theroperty, they relied on
the pay-off amount quoted by Defendant OcwearL8ervicing, LLC (“Ocwen”), which amount
did not include the subordinate mortgage. Thattgage was therefore not paid and has not
been released. Plaintiffs also seek damé&ges Defendant Lang for breach of the general
warranty deed and indemnifioan and contribution for damag@nd costs caused by that
breacht Ocwen asserts a cross-claim agaidefiendant Lang for indemnification.

With the consent of the parties pursuari28dJ.S.C. § 636(c) (ECF No. 12), this matter

is before the Court for consideration of HUD®tion for Judgment on the Pleadings, or, in the

! Plaintiffs seek to amend the Complaint (ER&. 2 (“Compl.”)) toassert an additional
claim against Ocwen. (ECF No. 37.) Thattimw remains pending and does not impact the
Court’s consideration of the ggent motions regarding the e against HUD. (Minute Entry
dated November 20, 2017.)
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Alternative, Motion for SummarJudgment (ECF No. 18), Ptaiffs’ Combined Opposition and
Motion for Summary Judgent (ECF No. 225 HUD’s Reply in Support of its Motion (ECF No.
29), HUD’s Opposition to Plaintiffs’ Motion (ECRo. 32), and Plaintiffs’ Reply in Support of
Their Motion (ECF No. 41). For the reasdhat follow, HUD’s Motion (ECF No. 18) is
GRANTED and Plaintiffs’ Motion (ECF No. 22) IBENIED.

l.

A. The Fair Housing Administration’s Single Family Insured Loan Program and
Partial Claim Payment Program

Relevant to this action is tliellowing federal housing program:
Congress created the Federal Housingniistration’s (“FHA”) Single Family
Insured Loan program “to meet the hawggineeds” of low-to-moderate income
borrowers. 12 U.S.C. § 1708(a)(7). Tdiem mortgagee banks to make loans to
such borrowers, the FHA Insured Mgage Program (“Program”) provides
insurance to cover losses incurred by them in the event of borrower default and
subsequent foreclosure. A mortgagee bank that experiences a loss because of
foreclosure can be made whole by prosepdid out from an insurance claim
filed with the Secretary of Housing and Urban Development (“HU{).88
1709(a);see id 88 1710(a) (1), 1715u(b). OnRapproved” mortgagees may
originate or holHUD—FHA mortgagesd. 8 1709(b)(1).
Sinclair v. DonovanNos. 1:11-CV-00010, 1:11-CV-0002®11 WL 5326093, at *3 (S.D.
Ohio Nov. 4, 2011)see als@xcerpt from FHA Single Family Housing Policy Handbook 4000.1
(Effective Date: 03/14/2016; Last Revisd@/30/2016) (ECF No. 18-2 at PAGEID # 225)
(addressing mortgage requiremefiatsparticipation “in the orignation, underwriting, closing,
endorsement, servicing, purchasing, holdingsadling of” FHA-insured mortgages).

When a FHA-insured mortgage loan goes gfault, mortgagees must “engage in loss

mitigation actions for the purpose of providingaternative to foreclosure[.]” 12 U.S.C. §

2 Although Plaintiffs moved for summajydgment on their claims against HUD and
Ocwen, Plaintiffs later withdrew their motion tssOcwen in light of its pending motion to
amend. (ECF No. 44.) Accordingly, the@t considers Plaintiffs’ motion for summary
judgment as against only HUD at this time.



1715u(a). “[L]oss mitigation provisions are intendedenefit the Government as provider of
the insurance.”Sinclair, 2011 WL 5326093, at *3. HowevétHA-eligible borrowers “are the
ultimate beneficiaries of status quan which FHA-approved lendeese confident in the federal
government’s ability to operate a viable and suasilalie program” even guch benefits “do not
confer a legally protected procedudue process interest[.]1d. (emphasis in originalkf.
Administration of Insured Home Mortgagélandbook 4330.1 (ECF No. 18-3 at Section 7-1,
PAGEID # 295) (“The purpose ofl @ollection efforts is to brig a delinquent mortgage current
in as short a time as possiltie avoid foreclosures to the extent possibled to minimize
losses.” (emphasis added)).

Loss mitigation may include, but is not limited to, special forbearance, loan modification,
preforeclosure sale, support for borrower mogi€ounseling, subordinate lien resolution,
borrower incentives, and deeh lieu of foreclosure. 12 8.C. § 1715u(a). “Mortgagees must
consider the comparative effects of the@ative servicing actions, and must take those
appropriate actions which can reasonably be egpdotgenerate the smallest financial loss to
the Department.” 24 C.F.R. 8 203.501. Mortgagees must determine which form of loss
mitigation best fits a borrows specific situation (a guirement known as HUD’s “Loss
Mitigation Option Priority Waterfall”). Egerpt from FHA Single Family Housing Policy
Handbook 4000.1 (Effective Date: 03/14/2016; LRsvised: 12/30/2016) (ECF No. 18-2 at
PAGEID # 229).

One form of loss mitigation permits HUD ‘testablish a program for payment of a
partial claim to a mortgagee that agrees toyath claim amount to payment of a mortgage on a
1-to 4-family residence that is in default acfs imminent default[.]"12 U.S.C. § 1715u(b)(1);

see als®?4 C.F.R. 8§ 203.371(a) (“Notwithstanditige conveyance, sale or assignment



requirements for payment of a claim elsewherghis part, HUD will pay partial FHA insurance
benefits to mortgagees af@iperiod of forbearance, the maximum length of which HUD will
prescribe[.]”), (b) (setting forth ghconditions that must be met for payment of a partial claim).
“A Partial Claim is FHA’s reimbursement of a Mgagee advancement of funds on behalf of the
Borrower in an amount necessanyassist in reinstating the Delinquent Mortgage under the
FHA-HAMP Option.” FHA Single Family idusing Policy Handbook Glossary (ECF No. 18-4
at PAGEID # 3213 A partial claim may be made @onnection with a modification of the
FHA-insured mortgage, resulting in reinstagrnof the original mortgage on terms more
favorable to the borrower. 12 U.S.C. 8§ 1715u(b)X2§g alsexcerpt from FHA Single Family
Housing Policy Handbook 4000.1 (ECF No. 18-2 at PAGEID # 230). A second mortgage on the
subject property in HUD’s favagecures the partial claime., the advancement of the funds. 12
U.S.C. § 1715u(b)(2).

The “[m]ortgagee must use documents tloaifarm to all applicable federal and state
laws.” Excerpt from FHA Single Famibousing Policy Handbook 4000.1 (ECF No. 18-2 at
PAGEID # 231 (noting, howevehat HUD requires no “specific fmat” for loan modification
and partial claim documents)). The borrowenu$nexecute a mortgage in favor of HUD with
terms and conditions acceptable to HUD fordheunt of the partial claim[.]” 24 C.F.R. §
203.371(c). Once the loan modification andiiphclaim payment are completed, “[t]he
[m]ortgagee must, if required by state or fedé&ad, record the Loan Modification documents to

preserve the first-lien status of the modiffedA-insured [m]ortgage.” Excerpt from FHA

3 “FHA-HAMP,” seel2 U.S.C. § 1715u(b), is the FHAHome Affordable Modification
Program (“HAMP”). (ECF No. 18-4 atAGEID # 321.) HAMP “is a federal program
established by the EmergencyhBitization Act, 12 U.S.C. § 520&{ seq, that is designed to
help homeowners avoid foreclosury modifying their loans.’Ray v. U.S. Bank Nat. Ass®27
F. App’'x 452, 456 (6th Cir. 2015).



Single Family Housing Policy Handbook 4000.1 (Bd#- 18-2 at PAGEID # 232). Thereatfter,
the mortgagee submits a claim, supported by documentation, to HUD for payideat. (
PAGEID # 233-241.)
B. Servicing of Mortgage Loans

Mortgage loans may be eitheelf-serviced or maintained laymortgage loan servicer.
Affidavit of Jessica Fields, 1 3 (Exhiliit, ECF No. 22-2 (“Fields Affidavit’)?) A mortgage
loan servicer, who is retaindy the mortgage loan holder lender, usually performs the
following: accepts or applies payments magidorrowers; pays taxes and insurance from
borrower escrow accounts; and issues payoff s&tenwhen the borrower either refinances or
sells the property that isured by the mortgage loald. at § 3. FHA defines a “Servicer” as
“an FHA-approved Mortgagee performing servicing actions on FHA-insured Mortgages on its
behalf or on behalf of or &he direction of another FHApproved Mortgagee.” FHA Single
Family Housing Policy Handbook Glossary (ECF No. 18-4 at PAGEID # 326.)
C. Primary and Secondary Mortgages

On December 21, 2011, Defendant Stacy Langhmsed real property located at 7715
Hopewell National Road, Zanesville, Ohio EtBubject Property”). Open-End Mortgage
(Exhibit A, ECF No. 22-1). In connection withat purchase, Defendant Lang executed and
delivered a $119,937.00 Open-End Mortgage to Mgedgalectronic Registration Systems, Inc.
(“MERS”) as nominee for Residential Finance Corporation (“Primary Mortgade.’) The
Primary Mortgage was recorded with the Mingkim County Recorder’s office in Volume 2493,
Pages 778-88ld. The Primary Mortgage was an FHAsured mortgage and was endorsed by

HUD under the National Housing Adt2 U.S.C. 8 1709(b), (i)ld.; Declaration of Matt B.

* Ms. Fields is an escrow processor witlsEAmerican Title Insurance Company (“First
American”) and has been employiadhe title industry since 2000Id( at T 2.)
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Martin at I 3 (ECF No. 18-1 fartin Declaration”)). HUD’s endorsement means that, in the
event Defendant Lang defaulted on her obligegiddUD would reimburse the lender the total
value of the mortgage. MantDeclaration at § 3.

On September 11, 2013, MERS, as nomiee&esidential Finance Corporation,
assigned the Primary Mortgage@awen via an Assignment dfortgage, recorded with the
Muskingum County Recorder’s office in Volume 2493, Page 270. Assignment of Mortgage
(Exhibit B, ECF No. 22-1, PAGEID # 382).

Defendant Lang ultimately defaulted on the®ry Mortgage. Mam Declaration at
4. Because the Primary Mortgage was FHA-insured, Ocwen determined that Defendant Lang
was eligible for loss mitigation under the arclaim program whereby HUD would cure the
default on the Primary Loan and secure thghpnt with a subordinate mortgage and natk.
at 5. Ocwen calculated and certified to HUD thatamount needed to cure the default was
$34,689.68.1d. at 11 6—7see alsduplicate of Advice of Payent (Exhibit B, ECF No. 18-1,
PAGEID # 223).

In connection with the loss mitigation, Daftant Lang executed a Home Affordable
Modification Agreement with Ocwen, which was recorded whtin Muskingum County
Recorder’s Office in Volume 2635, Pages 881-B8me Affordable Mdification Agreement
(Exhibit F, ECF No. 22-2, PAGEID ## 449-63)he Home Affordable Modification
Agreement identifies the loan number as 603292idHitifies Ocwen as the “Servicer” and
“Present Holder” of this agreement; and refléhtt it was related to the Primary Mortgage.
at PAGEID # 449. Beginning with the thirdgeaof the Home Affordable Modification

Agreement, the remaining pages of the imsgnt are printed on Ocwen letterhead, which



provided contact information, includy a website and phone numbéd. at PAGEID ## 451—
S7.

In addition to the Home Affordable Moditation Agreement, Defendant Lang executed a
subordinate mortgage held BYJD as authorized by 12 U.S.C. § 1715u(b)(1), (2) and 24 C.F.R.
8§ 203.371(d) (“Subordinate Mortgage”). Marideclaration at {1 8—8Bubordinate Mortgage
(ECF No. 22-2, PAGEID ## 463—70). The Subpate Mortgage was recorded with the
Muskingum County Recorder’s office at Mme 2631, Pages 69—-76. Subordinate Mortgage
(ECF No. 22-2, PAGEID ## 463—70). The Subordifdtetgage identifieshe loan number as
603292718 (the same loan number as the Haffezdable Modification Agreement)ld. at
PAGEID # 466. The cover page of this instrunielentifies Ocwen as both the “Servicer” and
“Present Holder.”ld. at PAGEID # 463. Beginning withealfourth page of the Subordinate
Mortgage, all remaining pages ofghnstrument are printed on @en letterhead identical to the
letterhead on the Home Affordable Modification Agreemédt.at PAGEID ## 466—69. The
text of the Subordinate Mortgage staiager alia, as follows: “This Security is given to the
Secretary of Housing and Urban Development(‘Lender”). Borrower [Defendant Lang] owes
Lender the principal sum of U.S. $34,689.681" at PAGEID # 466.

D. Plaintiffs’ Purchaseof the Subject Property

On March 23, 2016, Plaintiffs closed on thairchase of the Subject Property. Fields
Declaration at § 13. A non-pwrtlosing title company, First Aamican Title Insurance Company
(“First American”), provided cldag services. Plaintiffs’ Affidait at I 3 (Exhibit Q, ECF No.
22-4, PAGEID ## 550-51). At closing, Defendaang executed and delivered a General

Warranty deed conveying the Subject Propertyltontiffs, which was recorded with the



Muskingum County Recorder’s office in Volur@é51, Page 362. Fielseclaration at § 14;
General Warranty Deed (Exhibit BCF No. 22-4, PAGEID ## 545-46).

In connection with this tramastion, First American performextitle examination. Search
Order Request (Exhibit L-1 (ECF No. 22-4, PAGEf 538)); Examination Notes (Exhibit L-2
(ECF No. 22-4, PAGEID # 539)). First Ameait also requested a payoff statement from
Ocwen. Payoff Request (Compl. Exhibit E,FERo0. 2, PAGEID # 105). Ocwen responded that
the amount due was $93,222.78 as of April 1, 2016ygR&tatement”). Payoff Quote (Compl.
Exhibit F, ECF No. 2 at PAGEID # 106—10jirst American paid $93,222.78 to Ocwen, while
disbursing excess sale proceeds to Defendarg.L&ields Declaratioat § 15; Settlement
Statement (Exhibit P, ECF No. 22-4, PAGEID # 547-48)issuing this payoff, First American
expected that the payoff statement from Ocw®uld relate collectively to the debt(s)
underlying the Primary Mortgage/Home Affordable Modification Agreement and the
Subordinate Mortgage. Fiel@xclaration at § 10.

The Primary Mortgage was released of rdoga Release filed for record in Book 2653,
Page 914 of Muskingum County Records. ifiedte of Release (hibit S, ECF No. 22-4,
PAGEID # 569). However, the Subordie Mortgage was not released.

Since the closing, Plaintiffs continue tside at the Subje@roperty. Plaintiffs’
Affidavit, 1 2.
E. The Filing of the Instant Action

This action was originallfiled in the Court of Comion Pleas for Muskingum County,
Ohio, on January 17, 2017, and was removed to this Court on March 23, 2017, pursuant to 28
U.S.C. 88 1442, 1444. Plaintiffs allege thatpurchasing the property, they and First American

relied on the Payoff Statement quoted by Ocwerng¢lhvamount did not iclude the Subordinate



Mortgage. See generallompl. Plaintiffs allege thatéhSubordinate Mortgage and the Home
Affordable Modification Agreement areazlds on title to the Subject Propertg. at 1 19. As it
relates to the matters hereilaintiffs assert one countagst HUD, seeking a declaratory
judgment quieting title imhe Subject Property ondtbasis of estoppeld. at 1 20-22.

I.

HUD moves to dismiss this action pursuankEealeral Rules of CivProcedure 12(b)(6),
12(c), 12(h)(2)(B) or, in the alternative feummary judgment under Federal Rule of Civil
Procedure 56. Plaintiffs also move for suamnjudgment as to their claim against HUD.
Because the parties have had reotad the opportunity to fully adels the matters raised in the
motions and they rely on documents outstiepleadings, the Court will construe HUD'’s
Motion as one for summary judgment under Rule SéeFed. R. Civ. P. 12(d) (“If, on a motion
under Rule 12(b)(6) or 12(c), matdeoutside the pleadings areepented to and not excluded by
the court, the motion must be treated as one for summary judgment under Rulédob@s)y.

City of Cincinnatj 521 F.3d 555, 562 (6th Cir. 2008) (“On a motion to dismiss, a court may
accept ‘matters outside the pleadings,’ but imddao it generally must treat the motion ‘as one
for summary judgment under Rule 56.(Quoting Fed. R. Civ. P. 12(d)).

Under Federal Rule of Civil Procedure 58]tg court shall grant summary judgment if
the movant shows that there is no genuine déspstto any material fact and the movant is
entitled to judgment as a matterlafv.” Fed. R. Civ. P. 56(a). “The moving party has the initial
burden of proving that no genuine issue of matdact exists, and the court must draw all
reasonable inferences in the lightshéavorable to the nonmoving partyStansberry v. Air

Wisc. Airlines Corp.651 F.3d 482, 486 (6th Cir. 2011) (internal quotations omittédyed. R.



Civ. P. 56(e)(2) (providing that & party “fails to poperly address anothparty’s assertion of
fact” then the Court may @nsider the fact undisputéor purposes of the motion”).

“Once the moving party meets its initial barg the nonmovant must ‘designate specific
facts showing that there asgenuine issue for trial.”"Kimble v. Wasylyshyd39 F. App’x 492,
495-96 (6th Cir. 2011) (quotingelotex Corp. v. Catretd77 U.S. 317, 324 (1986)pee also
Fed. R. Civ. P. 56(c) (requiring arpamaintaining that a fact is genuinely disputed to “cit[e] to
particular parts of materials in the record*fhe nonmovant must, however, do more than
simply show that there is someetaphysical doubt as to the madéfacts, . . . there must be
evidence upon which a reasonabley joould return a verdict in favor of the non-moving party to
create a genuine disputel’ee v. Metro. Gov't of Nashville & Davidson Cn#32 F. App’x
435, 441 (6th Cir. 2011) (internal quotation ng&hd citations omitted). “When a motion for
summary judgment is properly made and sufgaband the nonmoving party fails to respond
with a showing sufficient to establish an eseg¢mlement of its case, summary judgment is
appropriate.”Stansberry651 F.3d at 486 (citinGelotex 477 U.S. at 322-23).

.

Here, the parties dispute whether Ohio lansiRlaintiffs’ quiet itle action and whether
HUD is equitably estopped from asserting $udbordinate Mortgage aslien on the Subject
Property. Because the Court concludes fordéasons that follow that HUD is not estopped
from enforcing the Subordinate Mortgage, thai€oeed not address the parties’ remaining
arguments.

The background underlying Plaintiffs’ equitalelstoppel argument is as follows. “The
disclosure of the servicer of a particular gade-loan means that #d¢icompany contacts the

servicer (not the purported holderthe debt) in order to getmayoff statement of the mortgage-
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loan.” Fields Affidavit at § 4 Here, Plaintiffs rely on First Aerican’s averment that “[f]or
purposes of clearing title, the Primary Mortgage/Home Affordable Modification Agreement are
collectively considered a sirgmortgage instrument and the Subordinate Mortgage is
considered a separate mortgage instrumddt.at § 7. Plaintiffs and First American represent
that Defendant Lang was asked who she made her monthly payments to because the Primary
Mortgage/Home Affordable Modification Agreemt and Subordinate Mgage showed that
one servicer/holder, Ocwen, controligitlof the recorded instrumenttd. at 8. Defendant
Lang confirmed she made her mortgage paymen@®cwen and, therefore, First American
issued a payoff request to Ocwdd. at {1 9-10. In response, Ocwen issued its Payoff
Statement, which First American interpretededating to all of the instruments, namely, the
Primary Mortgage/Home Affordable Modificah Agreement and Suldinate Mortgageld. at
19 11-12. Relying on Ocwen’s Payoff StatemEmst American paid $93,222.78 to Ocwed.
at f 14. First American represents that it neweuld have allowed the closing transaction to
proceed had it known that the Payoff Statement wamtetded by Ocwen to relate to all of the
instruments so as to releaskadithem as encumbrances oe title of the Subject Propertyd.
at 1 16. If First American had known that Ocweas not the “servicer” dipresent holder” of
the Subordinate Mortgage, Fissinerican would have contacted the separate holders and/or
servicers to retrieve the information necessargbtain releases of the instrumerits. at § 17.

In support of this position, Plaintiffs amdrst American point to other unrelated
subordinate mortgages involvingrthparties that identify HUD abe holder of the mortgage.
Id. at 1 18-20; ECF No. 22 at 5-7, 9. In thesamples, the recorded subordinate mortgages,
unlike the present Subordinate NMgage, are not printed on a thiparty/servicer’s letterhead

and do not include either a cover page thaniifies name and contact information for the
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servicer or a statement that a title compangtber person seeking a payoff statement of the
subordinate mortgage showdntact the holder/servicer of the primary mortgaigle.
Accordingly, First American takes the positithrat it would have @entacted HUD directly to
seek a payoff statement as to the Subordinategdget if that instrumerttad not indicated that
Ocwen was the “servicer” and/or “present holder” of that instrument. Fields Affidavit, I 21.
Plaintiffs therefore assert that HUD is “as aule of permitting the publicecord to incorrectly
state that Ocwen was both the ‘servicer’ andspre holder’ of the Subordinate Mortgage, is
equitably estopped from assertithg Subordinate Mortgage as enlion the subject property as
against Plaintiffs Beach.” (ECF No. 22 at PJaintiffs contend that HUD is estopped even
though HUD was not paid any proceeds relattivBefendant Lang’s sale of the Subject
Property. [d. at 20.)

“The traditional elementequired to invoke equitabdlestoppel are a definite
misrepresentation by one party, intendechthuce some action in reliance, and which does
reasonably induce action in reliancednpother party to his detrimentl.S. v. Guy978 F.2d
934, 937 (6th Cir. 1992) (citingnter alia, Heckler v. Cmty. Health Seryg67 U.S. 51, 59
(1984)). However, “[i]t is welestablished that estoppel cannouked against the government
on the same terms as private partidgl.”(citing cases for the proptisin that eqitable estoppel
generally is not available against the governmetht the very minimum, some affirmative
misconduct by a government agent iguieed as a basis of estoppeld.; see also Duncan v.
TVA Ret. Sys123 F. Supp. 3d 972, 988 (M.D. Tenn. 2015}ifpthat the parties agree that
asserting an equitable estoppelicl against the government tp@res a heightened burden”).
This misconduct “is more than mere negligenités an act by the government that either

intentionally or recklesslynisleads the claimant.Premo v. United State599 F.3d 540, 547
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(6th Cir. 2010) (citations and internal quotation marks omitssh;also Duncari23 F. Supp.
3d at 988 (noting that the heighied burden in stating an déaible estoppel claim against a
government entity includes “a demonstrataraffirmative (intentional or reckless)
misconduct”). Accordingly, a “party seekingdetop the government has a heavy burdéreiv
Trier Mortg. Corp. v. U.S. Dep’t of Housing and Urban D&b2 F. Supp. 2d 446, 456 (N.D.
Ohio 2002);see also United States v. Navistdp. 15 CV 6143, 2017 WL 839496, at *7 (N.D.
lIl. Mar. 1, 2017) (observing thastoppel is “partidarly hard to estaidh against the United
States”).

While Plaintiffs nevertheless dispute tlaabteightened burden applies in this case,
“however heavy the burden might be when a@omsel is asserted agast the Government, the
private party surely cannot preMaithout at least demonstratingatthe traditional elements of
an estoppel are presentieckler, 467 U.S. at 60. Here, Plaiifiéi contend that the Court must
estop HUD from enforcing the Subordinate ¢@age because HUD clothed Ocwen with
authority to act, HUD acted in a proprietary czpain relation to te Subordinate Mortgage,
and Plaintiffs detrimentally relied upon HUOfalse statement that Ocwen was the “present
holder” and “servicer” of the ordinate Mortgage. The Coaddresses Plaintiffs’ arguments
in turn.

A. Ocwen’s Authority to Act

Plaintiffs contend that HUD is boury Ocwen’s Payoff Statement because HUD
clothed Ocwen with authority to ac(ECF No. 22 at 20 (citin@ffice of Personnel Mgmt. v.
Richmond 496 U.S. 414, 422 (1990)).) In support, Plaintiffs Biiehmondor the proposition

that the government “could not be bound by thetaken representations of an agent unless it

were clear that the representations were witténscope of the agent’s authority.” (ECF No. 22
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(quotingRichmond 496 U.S. at 422) (emphasis added byrRilés).) Plaintiffs contend that
HUD admits that it directs the primary mortgage record the subordinate mortgage and HUD
stated in the public record th@cwen was the “servicer” of éhSubordinate Mortgage in this
case, thereby authorizing Ocwtd act on its behalf.ld.)

Plaintiffs’ arguments are not Wéaken. As an initial matteRichmondnever established
that equitable estoppel may be asserted agiegovernment and, even if it did, the Supreme
Court would be cautious about applying thoctrine in certain circumstancesee generally
Richmong 496 U.S. 414. SpecificalliRichmong noting that the Federal Tort Claims Act
(“FTCA”) bars actions for misrepresentation, sththat an attempt @pply the doctrine of
estoppel against the government “is in practgtdct one for misrepresentation, despite the
application of the ‘stoppel’ label.”Id. at 429-30. Th&ichmondCourt therefore concluded
that it “would be most hesitant to create digial doctrine of estppel that would nullify a
congressional decision agdimsithorization of the same class of claimkl’ at 430. Therefore,
even ifRichmonchad authorized applying estoppebhatst the government, it did not address
whether application would bgopropriate in this contextSee also idat 422 (noting that the
United States Supreme Court has “reversedyefusiing of estoppel” against the government
that it has reviewed). Notably,dntiffs have not pointed to amuthority that establishes that a
mortgagee who “engagels] in loss mitigation @asi for the purpose of providing an alternative
to foreclosure,” 12 U.S.C. 8§ 1715u(&)an agent of the government.

Nevertheless, in reply, Plaintiffs go onamgue under the thgoof implied actual
authority that HUD authorized Ocwéo act. (ECF No. 41 at 3—4Because Plairfs raise this
for the first time in their reply memorandumet@ourt need not consider this argumesee

Xiaoguang Zheng v. Soufun Holdings Lido. 16—3940, 2017 WL 3708628, at *2 (6th Cir. May
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18, 2017) (declining to consider argants raised for the first time in a reply brief). However,
even if the Court considers thegament, it is not well teen. Plaintiffs cite only to cases outside
of this circuit under facts distguishable from the instant caseptich together a theory of
implied actual authority. (ECF No. 41 at 3—4 (citligLandau& Co. v. United State<886 F.2d
322 (Fed. Cir. 1989)fhomas v. I.N.$35 F.3d 1332 (9th Cir. 1994jifth Third Bd. of W. Ohio
v. United States402 F.3d 1221 (Fed. Cir. 200%)nited States v. Bissett—Berman Co#481
F.2d 764 (9th Cir. 1973Nloriarty v. Glueckert Funeral Home, Ltdl55 F.3d 859 (7th Cir.
1998)).)

Moreover, subsequent authority underminesti@ansive theory for which Plaintiffs cite
these casesSege.g, California Sand and Gravel, Inc. v. United Stat22 CI.Ct. 19, 27 (Cl. Ct.
1990) (“The court believes thhindauand the theory of implied a@l authority is of limited
application, and was not intendedrépeal the long establishedethat, when dealing with the
government, only government agents with actushority can make eontract, express or
implied.” (collecting cases)).

Notably, as set forth above, authority withins Circuit emphasizes the heightened
burden a party bears when seekinggpla estoppel against the governme8eee.g, Duncan
V. TVA Ret. Sys123 F. Supp. 3d 972, 988 (M.D. Tenn. 2015)i(rpthat the parties agree that
asserting an equitable estoppklim against the governmengfjuires a heightened burden”);
New Trier Mortg. Corp. v. U.S. Dep't of Housing and Urban D282 F. Supp. 2d 446, 456
(N.D. Ohio 2002) (stating that a “party seekingestop the governmehas a heavy burden”).
Accepting Plaintiffs’ theory and expansive applioatio the present facts is in tension with the
heavy burden applicable in estoppel casesnag#tie government. Under these circumstances,

and in the absence of any controlling or persuaauthority, the Couis hesitant to adopt
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Plaintiffs’ implied actual authority theory as applied in the present context, thereby expanding
the application of estoppagainst the governmen€f. Richmond496 U.S. at 430.

For all of these reasons, Riaffs’ assertion that HUD abbrized Ocwen to act is not
well taken?
B. Proprietary Capacity

Plaintiffs next argue thadUD is estopped from enforay the Subordinate Mortgage
because HUD acted in a proprietagpacity. (ECF No. 22 at 20-258ccording to Plaintiffs,
while the United States Supreme Court is relotto bar the government when it performs a
sovereign function, the government may be estdpyg®en it serves a proprietary role and its
agents act within the scope of their delegated autholity.a{ 20-21.) Plaintiffs explain that in
a “sovereign” role, the government carries outjua governmental funans for the benefit of
the whole public, while governmeactivities analogous to th@®f a private concern are
“proprietary” in nature. Ifl. at 21.) Plaintiffs antend that the government submits to the same
rules as its citizens when it enters the marketpland seeks to enforeeontractual right. Id.
(quotingMcQuagge v. United States97 F. Supp. 460, 469 (D.C. La. 1961).) Plaintiffs

therefore take the position that “HUD, as bothalieged party to the Subordinate Mortgage and

°Although the Court relies osther reasons to reject Plaintifisguments, the Court also notes
that the factual record undermirtbe theory that Ocwen acted as an agent for HUD. Plaintiffs
contend that HUD is bound by Ocwen’s acts liseaHUD directed the primary mortgagee to
record the Subordinate Mortgage and becaus$b Hublicly stated in the Subordinate Mortgage
that Ocwen was the “servicer.” (ECF No. 22@t) As HUD points out, however (ECF No. 29
at 3—4), the Subordinate Mortgagevertheless goes on to statettHUD is the lender and that
Defendant Lang owes HUD the money: “This Segus given to the Secretary of Housing and
Urban Development [(“Lender”)] . . . . Borrowfefendant Lang] owes Lender the principal
sum of U.S. $34,689.68.” Subordinate Mortgageh{kit G, ECF No. 22-2 at PAGEID # 466).
This plain language undercuts the assertionsah#ffs and First Amerian that they did not
know that HUD was the holder of the Subordindi@tgage. Notably, the other, unrelated
comparator mortgages upon which Plaintiffs &irdt American rely likewise contain the same
language in the body of the instrument as thiedgdinate Mortgage thadentifies HUD as the
holder of the instrument. (ECFON22 at 5-7, 9; ECF No. 29 at 4-5.)
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the party that directs the redation and servicing of theuSordinate Mortgage, acts in a
proprietary capacity and is to be treateddifferent than private citizens.ld( at 21-22 (citing,
inter alia, Lawndale Restoration Ltd. P’ship ex re Boulevard v. United St@f%eBed.Cl. 498
(Ct. Cl. Nov. 23, 2010)).)

Plaintiffs’ argument is not well taken. rBi, while HUD acknowledges that some courts
have noted HUD’s “proprietary” rolehen foreclosing on a mortgaelUD also points out that
the specific question of whether HUD acts ipraprietary or sovereign capacity simply by
securing an advance of fundghwa subordinate mortgage umdlee Partial Claim Program has
not been answered. (ECF No. 29 at 14.)

HUD next questions whether courts wittine Sixth Circuit reggnize a proprietary-
capacity exception to equitable estoppddl. &t 15-17.) However, assuming without deciding
that this Circuit does recognitas exception, the Court is rseiaded that HUD acted in its
proprietary rather than its saeggn capacity. As a general matt§cjourts paricularly do not
favor estoppel when the government is acting sovereign rather tharoprietary role.”
Housing Auth. of Elliott Cnty. v. Bergland49 F.2d 1184, 1190 (6th Cir. 1984). “An estoppel
claim against the federal government requirewipg the traditional elements of estoppel,
showing that the government acted in its prefary capacity as opposed to its sovereign
capacity and establishing that thexggnment agent acted within the scope of his authority.”
Moss v. BerryhillNo. 4:17-CV-00003, 2018 WL 1456631, at *4 (N.D. Ga. Feb. 2, 2018)
(emphasis added3ee also Matter of Turtle Creek, Ltd94 B.R. 267, 273 (Bkrtcy. N.D. Ala.

1996) (requiring the party seeking to estop the government to pnteealia, “that the

® The Court agrees with HUD theawndale 95 Fed. Cl. 498, which arose under the
context of a constitutional takings close andtexl to HUD'’s foreclosig on a private mortgage
held by assignment, is factuatlystinguishableand inapposite.
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government acted in a proprietary capacity’Activities undertaken by the government
primarily for commercial benefit of the agenase subject to estopipghile actions involving
the exercise of exclusive governmarir sovereign powers are notvioss 2018 WL 1456631,
at *4; see also United States v. Vonder887 F.2d 1540, 1541 (11th Cir. 1988) (finding the
decision whether a Department of Veterans’ ikffdoan guarantee program was proprietary or
sovereign function was a “difficult questionATC Petroleum v. Sande&61 F. Supp. 182,
187-88 (D.D.C. 1987)év’d on other grounds860 F.2d 1104 (D.C. Cir. 1988)) (finding loans
made by the Small Business Administratiomgoiant to programs aimed at assisting
disadvantaged businesses were sovereign because they facilitated compliance with those
programs and because they were interest frig@yreover, equitable egipel as to proprietary
functions will lie against the government “only in the most extreme circumstanGésson v.
Resolution Trust Corp51 F.3d 1016, 1025 (11th Cir. 1995) fallows, therefore, that “[w]here
the loss with which a private party is threaémcan be averted other than by estopping the
government, a court should not estop the governméhefce v. Apple Valley, Inc597 F.
Supp. 1480, 1487 (S.D. Ohio 1984).

As set forth above, Congress created tHA Single Family Insured Loan program “to
meet the housing needs” of low-to-moderate imedborrowers and to preserve public funds.
Sinclair v. DonovanNos. 1:11-CV-00010, 1:11-CV-00074)11 WL 5326093, at *3 (S.D.
Ohio Nov. 4, 2011); 12 U.S.C. 8§ 1708(a)(@®; Ferrell v. U.S. Dep’of Hous. and Urban Dey
186 F.3d 805, 810 (7th Cir. 1999) (*12 U.S.C. § 1détlares the national housing policy ‘goal
of a decent home and a suitable living envirentrfor every American family’ and directs HUD
to exercise its powers, duties, and functions ceerslily with that policy.” (citations omitted)).

Partial claim loans, which are interest fre¢he borrowers, prevent foreclosure of FHA-insured
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mortgages, thereby preserving the FHA's insurance f@e®l2 U.S.C. 8§ 1715u(aljnited

States v. U.S. Bank, N,Ao. 3:13 CV 704, 2015 WL 2238660, at *5 (N.D. Ohio May 12, 2015).
Under these circumstancedespite Plaintiffs’ contrary arguents, the Court is not persuaded
that HUD’s administration of the FHA'’s SinglerRdy Insurance Loan Program was undertaken
“primarily for commercial benefit of #gnagency” and proprietary in naturdloss 2018 WL
1456631, at *4. Stated differently a@tiffs have not shown thétis case presents “extreme
circumstances” warranting estoppé®lierce 597 F. Supp. at 1483@gcord Housing Auth. of

Elliott Cnty, 749 F.2d at 1190 (refusing to estop government).

Having so concluded, the Court need not] does not, addresstparties’ remaining
arguments.

V.

In short, HUD is not estopped from enfargithe Subordinate Mayage. Accordingly,
HUD’s Motion for Judgment on the Pleadings, or, in the Alternative, Motion for Summary
Judgment (ECF No. 18) GRANTED and Plaintiffs’ Combined Opposition and Motion for
Summary Judgment (ECF No. 22DENIED. The claims against HUD aBdSMISSED in
their entirety.

IT IS SO ORDERED.

Date: March 30, 2018 Elizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE

"HUD also notes that if Plaintiffs hadqmerly closed on theubject Property, there
would have been sufficient funds to pdf/laoth the Primary Mortgage and Subordinate
Mortgage. (ECF No. 29 at 19-20.)
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