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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
MINDA R. ROLLER,
Plaintiff,
Case No. 2:17-cv-241

V. Magistrate Judge Elizabeth P. Deavers

MEGAN J. BRENNAN, et al.,
Defendants.

OPINION AND ORDER

This matter is before the Court for consatern of Defendants’ Motion to Dismiss (ECF
No. 19), Plaintiff's Response in Opposition (EQB. 23), and DefendantReply (ECF No. 27.)
For the reasons that follow, Defendants’ Motion to Dismi$3RANTED .

l.

Plaintiff, an employee of the United Staksstal Service (“USPS”), brings her claims
pursuant to Title VII of tb Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. §200@& seq; the
Family and Medical Leave Acthé “FMLA”), 29 U.S.C. 8§ 260kt seq Ohio Revised Code §
4112et seq and, Ohio common law and public policy tofECF No. 1.) Rlintiff asserts that
throughout her employment she has been sutgemtgoing discriminatin and retaliation based
on sex, her filing of a comgla with the Equal Employment Opportunity Commission
(“EEOC”) and her use of FMLA leaveld( at 7.) In their Motion to Dismiss, Defendants argue
that Plaintiff's various claims fail to meet thexleral pleading standarake time-barred, or are
unavailable due to federal preemption of O$tatutory and common law remedies. (ECF No.

19.)
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I.

Plaintiff has worked for USPS since 1996. (Compl., ECF No. 1, at 1 10.) In her
Complaint, Plaintiff alleges #t as early as 2003, she “washjected to verbal abuse and
harassing conduct” from heapervisor Daniel Wallace.ld. at 1 12-14.) Plaintiff claims that
the problems increased in 2014 and thatesimen, she “has been subjected to ongoing
discriminatory harassment, a hostile workiieonment based on sexjdiretaliation” based on
her filings with the Equal Employment Opparity Commission (“EEOC”) and her use of leave
under the Family and Medical Leave Act (“FMLA"), 29 U.S.C. § 260%eq (Id. at 7 11, 17.)
Plaintiff maintains that Supervisor Wallace “bditd” her by “questionindper use of FMLA sick
leave, subjecting [her] to constant scrutiny and criticism of hek ethic, and singling [her] out
in workplace communicationgarding ‘Zero Tolerance’ picies against bullying and
harassment.” I{. at { 18.) Plaintiff asserts tHain several occasions in 2015,” she was
harassed regarding her FMLA leave use,dugts not specify any dates on which she was
allegedly harassedld( at 1 19.) Plaintiff also allegéisat “[ijn or about 2014, Defendants
attempted to prevent [her] promotion to a meath@nomotion for the stated reason that her use
of FMLA would restrict he from the promotion.” Ifl. at  49.) Plaintiff, however, “was
eventually promoted” after henion filed grievances.Id. at § 50.) Plairff claims that she
was retaliated against for filing an EEOC clabout “being made the subject of disciplinary
actions that did not have any faat basis, having her approvsidk leave absences changed to
leave without pay, and other abusive conducid: #t T 21.)

Plaintiff filed two formal actions witlthe Equal Employmer@®@pportunity Commission
(“EEOC") alleging discrimination Plaintiff formally filed Case No. 1C-451-0044-14 on July 3,

2014 (“the 2014 EEO claim”) aitenitially contacting the EEO on April 25, 2014. In the 2014



EEO claim, Plaintiff asserte@taliation and discrimination based upon sex because, on April 14,
2014, she was charged FMLA leavigheut pay instead of paid FMLA sick leave. (Def's Mot.
to Dismiss, Aug. 23, 2016, EEOC Order at p. 3, BNOF19-1.) After an investigation, the
agency filed a motion for a decision withoutearing, which the Administrative Judge granted
in an Order dated August 23, 201&d.Y The agency issued a Notice of Final Action in the 2014
EEO claim on September 22, 2016, implementingAttheinistrative Judge’s decision. (Notice
of Final Action, ECF No. 19-2.)

While the 2014 EEO claim was pending, Pldiritied a formal complaint on September
25, 2015 (“the 2015 EEO claim”). (Feb. 1, 2016, Fikgéncy Decision at p. 1, ECF No. 19-3.)
In this complaint, Plaintiff asserted claifs retaliation and discrimination based upon sex
stemming from a seven-day suspensgsued to Plaintiff on July 28, 2019d.) The EEOC
issued final agency decision on Febyuh, 2016, finding no discriminationld() The decision
specifically informed Plaintiff oher right to appeal the deasito by either appealing to the
Director of the EEOC’s Office of Federal Opénats within 30 days, or by initiating a civil
action against the Postmaster Generaliwi®i® days of the final decisionld( at p. 13.)

Plaintiff filed a lawsuit on March 25, 201Rpller v. BrennanCase No. 2:16-cv-257
(S.D. Ohio). The docket of that case reflectd laintiff butdid not effect proper service upon
USPS. On July 11, 2016, the Court issued an Order to Show Cause. On or about July 22, 2016,
Plaintiff's counsel mailed a copy of the Comiptao Supervisor Wallace at the workplace by
certified and first class mail with a request ttiet Agency waive formal service under Fed. R.
Civ. P. 4(i). On July 25, 2016, Plaintiff’'s coun$iétd a response to ¢hOrder to Show Cause
indicating that he attempted to serve all pattigsertified mail with waivers of service on July

22, 2016. Plaintiff requested an extension of timperfect serviceThe next day, the Court



issued an Order advising that waivers of sgrvdo not apply to the lted States and granting
Plaintiff 14 days to properly effect servicetbe complaint would be dismissed. On August 9,
2016, Plaintiff again moved for extension of timeeftect service. The Court ultimately
dismissed the case without prejudice for failir@erfect service and entered judgment on
September 16, 2016.

Plaintiff commended the instant lawsuit Miarch 23, 2017. Plairffiagain initially
failed to effect proper service upon USPSteAteveral failed attempts and numerous
extensions, Plaintiff finally p#ected service on USPS nearlyear later, on February 1, 2018.
(ECF No. 18.) Plaintiff's sserts claims for gender discrimation, retaliatin, and a “public
policy tort” under Ohio law, a alm for “intentional and/or néigent infliction of emotional
distress,” a claim for violationsf the FMLA, and claims for hostile work environment and Title
VIl violations against Defendants the Postma&eneral and Supervisor Wallace. She seeks
compensatory and punitive damages and attorney fees.

.

Defendants have moved, pursuant to Fedeuée of Civil Procedure 12 (b)(1), to
dismiss Claims Four, Six and Seven for lackuabject matter jurisdiction. “When the defendant
challenges the existence of subject-mattasgliction, the plaintiff bears the burden of
establishing that jurisdiction existd.&éwis v. Whirlpool Corp.630 F.3d 484, 487 (6th Cir. 2011)
(citing Nichols v. Muskingum Coll318 F.3d 674, 677 (6th Cir. 2003)). “A Rule 12(b)(1) motion
can either attack the claim of jurisdiction on its€fain which case all ali@tions of the plaintiff
must be considered as truejtaran attack the factual basa jurisdiction, in which case the
trial court must weigh the evidence and thenileibears the burden giroving that jurisdiction

exists.”DLX, Inc. v. Kentucky381 F.3d 511, 516 (6th Cir .2004).



Defendants also move, pursuant to Federal Bu@vil Procedure 12(b)(6), to dismiss
Claims One, Two, Three and Five for failure tatsta claim. To survive a motion to dismiss for
failure to state a claim under Rule 12(b)(6) & Federal Rules of Civitrocedure, a plaintiff
must satisfy the basic federal pleading requiremset forth in Federal Rule of Civil Procedure
8(a). Under Rule 8(a)(2), a complaint mushtzin a “short and plain statement of the claim
showing that the pleader is entitled to relieféd. R. Civ. P. 8(a)(2). Thus, Rule 8(a) “imposes
legalandfactual demands on the hots of complaints.”16630 Southfield LtdP’shipv.

Flagstar BankF.S.B, 727 F.3d 502, 503 (6th Cir. 2013).

Although this pleading standadibes not require “detaileddtual allegations,’ . . . [a]
pleading that offers ‘labels andmclusions’ or ‘a formulaic recitation of the elements of a cause
of action,” is insufficient. Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atlantic
Corp. v. Twombly550 U.S. 544, 555 (2007)). A complamitl not “suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furtbr factual enhancement.Td. (quotingTwombly 550 U.S. at 557).
Instead, to survive a motion to dismiss fdtuige to state a claim under Rule 12(b)(6), “a
complaint must contain sufficient factual matterto. ‘state a claim to relief that is plausible on
its face.” 1d. (quotingTwombly 550 U.S. at 570). Facial plabsity is established “when the
plaintiff pleads factual contentdahallows the court to drawélreasonable inference that the
defendant is liable fahe misconduct alleged.Id. “The plausibility of an inference depends on
a host of considerations, including common semgkthe strength of competing explanations for
the defendant’s conductFlagstar Bank 727 F.3d at 504 (citations omitted).

In considering whether a complaint fditsstate a claim upon which relief can be
granted, the Court must “construe the complairthenlight most favordb to the plaintiff,

accept its allegations as true, and draw all resderinferences in favor of the plaintiffOhio



Police & Fire Pension Fund v. &dard & Poor’s Fin. Servs. LLZ00 F.3d 829, 835 (6th Cir.
2012) (quotingDirectv, Inc. v. TreesM87 F.3d 471, 476 (6th Cir. 2007)). However, “the tenet
that a court must accept a complaint’s allegatiorisuasis inapplicable tthreadbare recitals of
a cause of action’s elements, supported by mere conclusory statenhgidd,’'556 U.S. at 663.
Thus, while a court is to affonalaintiff every inference, the pleading must still contain facts
sufficient to “provide a plausible basis for ttlaims in the complaint”; a recitation of facts
intimating the “mere possibility of misconduct” will not sufficElex Homes, Inc. v. Ritz—Craft
Corp of Mich., Inc, 491 F. App’x. 628, 632 (6th Cir. 20129pal, 556 U.S. at 679.

V.
A. Plaintiff's FMLA Claims

1. Retaliation Claim

Plaintiff brings FMLA claims alleging botimterference and retaliation by Defendant.
Plaintiff alleges that Defendaviolated her FMLA rightby “attempt[ing] to prevent
[Plaintiff's] promotion . . . for the stated reason that her use of FMLA would restrict her from the
promotion” and by “retaliating against her, fiybjecting her to basale disciplinary actions,
improperly requesting personal health informatiorgroperly communicating to third parties
. .. protected health information, and othervéegaging in hostile actions toward [Plaintiff] in
violation of the FMLA.” (®mplaint, ECF No. 1 at 7.)

In their Motion to Dismiss, Defendantgyae that Plaintiff MLA claims are both
insufficiently pled and time barred and, thus, stidae dismissed pursuant to Federal Rule of
Civil Procedure 12(b)(6)(ECF No. 9 at 8-13.)

The FMLA prohibits both intderence with an employee’s use of her FMLA rights and

retaliation for her use of those rights. 29 U.S.C. § 2615(a). Where ®Plaastireceived all the



FMLA leave to which she was entitled,estmay only state a claim for retaliatioBeeger v.
Cincinnati Bell Tel. Co., LLO681 F.3d 274, 282-283 (6th Cir. 2012.) The FMLA makes it
unlawful for an employer to “discharge orany other manner discriminate against any
individual for opposing any préce made unlawful by [the FMLIX' 29 U.S.C. § 2615(a)(2).
An employer “cannot use an employee’s takaig-MLA leave as a negative factor in
employment actions.’Arban v. West Pub. Cor@45 F.3d 390, 403 (6th Cir. 2003) (quoting 29
C.F.R. § 825.220(c)). In ordey state a claim for retaliatiounder the FMLA, Plaintiff must
allege that she “(1) engagada statutorily protected aciiy; (2) she suffered an adverse
employment action; and (3) there was a chosanection between the adverse employment
action and the protected activityDenton v. Fairfield Med. CtrNo. 2:11-CV-0716, 2012 WL
2409224, at *3 (S.D. Ohio June 26, 2012) (citations omitted).

Defendants argue that Plaintiff's Compldiails to plead the required elements of a
retaliation claim and that, in gena¢, her Complaint, is conclusory. (ECF No. 19 at 8-10.)
Defendants’ arguments are well-taken. Altho&ggintiff's Complaint is almost entirely
couched in broad, conclusory language, witheesp her FMLA claims, it falls particularly
short in alleging an adverse employment actiomher Complaint, Plaintiff alleges that
Defendants retaliated for her use of FMLA leavedtyempt[ing] to prevent [her] promotion . . .
for the stated reason that her use of FMLA waektrict her from [it]” and “retaliating against
her, by subjecting her to baseless disciplir@tjons, improperly requesting personal health
information, improperly communicating to thirdrpas [her] protected health information, and

otherwise engaging in hostihctions toward [her] imiolation of the FMLA.® (ECF No. 1 at 7.)

LIn her Complaint, Plaintiff does not allemgerference with her esof FMLA leave and
concedes that she was able to takef the leave to which she wastitled. (ECF No. 1 at 6-7.)

7



Plaintiff claims that Defendants attemptedorevent her promotion, but she concedes
that she was, indeed, promotettd.) Plaintiff also alleges sailiwrongs, including unwarranted
disciplinary actions, requests for health mfation, improper third-party conversations, and
other unnamed “hostile actions.id() Plaintiff's allegationshowever, fail to provide any
additional factual matter, including but not lindte the nature of the alleged disciplinary
actions, the kind of health information requesdad its alleged purpose, tire identity of the
third-parties or content of information discldseSimilarly, Plaintiffsallegations of “hostile
actions” are bare recitationsloér claim’s elements and conclusory assertions of Defendants’
state of mind. Plaintiff's alledg@mns are bereft of the “factuahhancements” that would allow
the Court to draw an inference giwusibility from her pleadinglgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 557). Furthermore, Plaintifiegations fail to give Defendants adequate
notice of the grounds of her claims, which iscofirse, the primary purpose of a complaint.
Twombly, 550 U.S. at 54§uotingConley v. Gibsom355 U.S. 41, 47 (1957)).

The Court, therefore, finds that Plaintiffshfailed to plead andaerse employment action
as required for a FMLAetaliation claim.Dention 2012 WL 2409224, at *3.

2. Statute of Limitations

Even had Plaintiff adequately pleaded RBILA claims, they would be time-barred.
Generally, the statute of limitations for bringia FMLA claim is two years. 29 U.S.C. §
2617(c). If an employer commits a willfulolation of FMLA, however, the statute of
limitations is extended to three yeatd. To plead willfulness, Plaintiff must plausibly allege
that Defendants “act[ed] with knowledge thdueit] conduct is prohibited by the FMLA or with
reckless disregard of the FMLA'’s requirementRitco v. Potter377 F.3d 599, 602 (6th Cir.

2004). Furthermore, sindgbal andTwombly a plaintiff must do more than make conclusory



assertions and bare recitations of a claiglements and defendants’ state of milgtal, 556
U.S. at 678Katoula v. Detroit Entm’t, LLC557 F. App’x 496, 498 (6th Cir. 2014.).

The Court finds that Plaintiff failed to pleadwillful act that wouldextend the statute of
limitations for her claims from two years to threfs explained above, Plaintiff failed to allege
any plausible adverse personnel action. The onluydgtsufficient allegatin of a willful act in
Plaintiff's complaint is the alleged 2014 attertppprevent her promotion, an act that, even if
true, resulted in no cognizable injury. Theneender of Plaintiff's factual allegations are
conclusory statements and recitals of the elemadrter claim. Plaintiff simply has not pleaded
any facts that would support a plausible infex of any wrongdoing or Bendants’ liability for
any alleged injury. The Court fingdherefore, that the two-yestatute of limitations applies to
Plaintiff's FMLA retaliation claims.

A review of the case’s timeline indicatestiPlaintiff failed to timely file her FMLA
claims in this Court. In her Complaint, Plaihalleges that Defendants retaliation occurred “[i]n
or about 2014” when Defendants allegedly atti@po prevent her eventual promotion. (ECF
No. 1 at 7.) Although elsewhere in her Compl&faintiff alleges “a hostile work environment
toward [her], improper consideration of [herpusf FMLA leave as a negative factor with
respect to employment actions, failure toypde the necessary paperwork to [her], and
retaliatory disciplinary actions” on “several os@ns” in 2015, these allegations merely recite
another string of conclusory allegationsaabngdoing and do not permit the Court to plausibly
infer that Defendants committed statute-triggeants in 2015. (ECF No. 1 at 3.) In short,
Plaintiff fails to plead any cognizable acts2014, and even that lone alleged attempt to
prevent Plaintiff’'s promotion resulted in no cogniteaimjury. At the venyatest, then, the statue

of limitations for Plaintiffs FMLA claims expired sometime in 2016.



The Court finds, therefore, that Plaintiff/LA claims are both insufficiently pled and
time-barred. Accordingly, Plaintiff's Fourth Gfa fails to state a claim on which relief may be
granted.

B. Title VIl Claims

Defendants argue, and the Court agrees, tlaat®f's Title VII claims are time-barred.
“The right to bring an action under Title VIigarding equal employment [opportunity] in the
federal government is predicated upon the timely exhaustion of administrative remedies, as set
forth in [the EEOC regulations].Hunter v. Sec’y of U.S. Army65 F.3d 986, 993 (6th Cir.
2009) (alterations in original) (quotirgenford v. Frank943 F.2d 609, 612 (6th Cir. 1991)).
For a federal employee to exhaust her admirnigeg@aemedies, she must: consult with an EEO
counselor within forty-five days of the untigng discriminatory incident, 29 C.F.R. §
1614.105(a)(1); file a complaint of discrimination with the allegedly discriminatory agency, 29
C.F.R. 8 1614.106(a); and receive a finarazy decision, 29 C.F.R. § 1614.110(apckett v.
Potter, 259 F. App’x 784, 786 (6th Cir. 2008). Aftdhe employee receives the final agency
decision, she may either filedéscretionary appeal to the EEQ29 C.F.R. § 1614.401(a), within
thirty days, 29 C.F.R. § 1614.402(a), or file suit in federal court within ninety days, 29 C.F.R. 8
1614.407(a).Lockett 259 F. App’x at 786. If the employee chooses to file the administrative
appeal, he must file a federal civil action witimety days of receing the appellate decision.
29 C.F.R. § 1614.407(c).

Plaintiff filed her initialadministrative complaints on September 25, 2015, following a

July 2015 incident of alleged discrimiian, and on March 25, 2016, following an alleged
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violation of the FMLA? (ECF Nos. 19-1 at 3 & 19-3 at 1.) On February 1, 2016, the agency
issued its final decision finding no discriminationthe 2015 incident. (ECF No. 19-3 at 12-13.)
On August 23, 2016, the EEOC Adnstrative Judge issued her njgin dismissing Plaintiff's
allegations related to her use of FMLA learal the postal service gave her notice of final
agency action on September 22, 2016CKEos. 19-1 at-8 & 19-2.)

Plaintiff elected not to pursue an adrsimitive appeal of th2015 discrimination case
and filed her initial Complairit this Court on March 25, 201@&oller v. BrennanNo. 2:16-cv-
257 (Mar. 25, 2016 S.D. Ohio). After grantingipliff two extensions of time, the Court
dismissed Plaintiff's claims wibut prejudice pursuant to Feddraile of Civil Procedure 4(m)
for failure to timely effect service of ptess and entered judgment on September 16, 2616.
Plaintiff then filed the istant action on March 25, 2017ECF No. 1.)

Whether Plaintiff's initial case was or wast timely does not alter the controlling fact
that she brought the instant lawsuit more ttharteen months afteeceiving the final agency
decision of her 2015 complaint and six monthsratteeiving the final agency decision of her
2016 complaint, well outside the ninety-day window permitted in Title VIl cases. 29 C.F.R. 8
1614.407(a).Lockett 259 F. App’x at 786. “It is gendhaaccepted that a dismissal without
prejudice leaves the situation the same #seifsuit had never been brought, and that in the
absence of a statute to thentrary a party cannot deduct frahe period of the statute of

limitations the time during which the action so dismissed was pendBanier v. Ribicoff304

2 The Court notes that, in her Complaint, Pifintid not plead any othe facts underlying these

two EEO cases. In addition to her failure to plead any plausible set of facts in this forum, it is also
guestionable whether Plaintiff's Complaint compligith Title VII's requirement to exhaust all
administrative remedies insofar as her fedeacalricclaims do not clearly arise from the facts
described in her EEO compi#s. As Defendants have not raidki$ issue, the Court declines to

so find.
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F.2d 427 (6th Cir.1962). Notably, “the filing afcomplaint which is later dismissed without
prejudice does not toll the [90-day] statutory filing period of Title VNWVilson v. Grumman
Ohio Corp, 815 F.2d 26, 28 (6th Cir. 198 8geFambrough-McCoy v. White Castle Sys., ,Inc.
No. 1:17-CV-00019, 2017 WL 3085685, at *2 (S.D. Ohio July 20, 20WW)igbnremains good
law in the Sixth Circuit.”).

The Court finds, therefore, that Plaintiff's Title VII claims are time-barred. Accordingly,
Plaintiff's Sixth and Seventh @ims fail to state a claim on vah relief may be granted.
C. Plaintiff's State-Law Claims

Defendants argue that Plaffi state-law claims are eith@ot well-pled or preempted
by Title VII. The Court agrees.

1. Ohio Discrimination Statutes

Plaintiff advances claims of gendesclimination and retaliation for reporting
discriminatory acts pursuant to Ohio Reviseti€ 4112.02(A). (ECF No. 1 at 4-8.) Title VII,
however, is Plaintiff’'s only recourse fdiscrimination in the federal workplac&rown v.
General Services Admjmi25 U.S. 820, 835 (19768)alker v. Hendersqrt F. App’x 248, 249
(6th Cir. 2001) (finding postal employee’sk@usive remedy” for workplace discrimination
“lies in the provisions of Title VII"). The SiktCircuit has long held that Title VII preempts
Ohio’s analogous discriminationastites, including O.R.C. § 411Pavis v. Runyonl42 F.3d
433 (Table), 1998 WL 96558, & (6th Cir. 1998)Heimberger v. PritzkemMNo. 2:12-cv-1064,
2014 WL 1050341, at *9 (Mar. 17, 2014) (citibgwis). Accordingly, the Court lacks subject

matter over Plaintiff's First and Third Claims.
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2. Intentional and/or Negligentinfliction of Emotional Distress

Plaintiff also advances claims of intentibaad negligent infliction of emotional distress
under Ohio common law. (ECF No. 15} Although most likely preemptédn all events,
Plaintiff has failed to state a claim in this redjaln order to survive a motion to dismiss,
Plaintiff must plead a “higlyl personal violation thajoes beyond discriminationWallace v.
Henderson138 F. Supp. 2d 980, 984 (S.D. Ohio 2000)efim&l quotes and citations omitted).

Plaintiff's claim alleges discriminatory hasment and a hostile work environment based
on sex, retaliation for filing an EEO complaintdaexercise of FMLA leave, verbal abuse and
harassment, disparate treatment based on sexrnamtead scrutiny, disclose of private health
information, belittling in front otoworkers, criticism of her workthic, singling Plaintiff out in
communicating policies against bullying and harassinintrusion on Plaintiff's privacy. (ECF
No. 1 at 3.)

Plaintiff's specific allegatins in support of her Sexd Claim for intentional and
negligent infliction of emotiordalistress do not add any factsaipport for these assertionsd. (
at 5-6.) Moreover, Rintiff makes conclusory statememégarding Defendants state of mind,
calling their conduct “willful, malicious, spitefulyith ill will, and/or a reckless disregard for

[Plaintiff's] rights.” (Id. at 6.)

3 Title VIl is “an exclusive, pre-emptive adminiative and judicial scheme for the redress of
federal employment discriminatiorBrown v. General Servs. Admid25 U.S. 820, 829,

(1976). Sincdrown courts have grappled with the limits of Title VII's preclusive effect,
particularly with regard to claims oftentional inflection oemotional distressSee, e.g.,

Wallace 138 F. Supp. 2d at 986 (allowing claim &fthighly personal injury” that went beyond
discrimination and retaliationRoland v. Potter366 F. Supp. 2d 1233, 1235-36 (S.D. Ga. 2005)
(examining cases and holding tlratentional infliction of emtional distress claim was “wholly
derivative” of the conduct underlying Title VII).

13



As with Plaintiffs FMLA and Title VII all@ations, Plaintiff's claims simply lack any
factual substance that wouldaal the Court to infer any wrongdag on the part of Defendants.
Plaintiff has described no actuadt, event, or interaction thabuld lend plausibility to her
claims. For instance, alleging “unwarrantetugay” without at leasdescribing the alleged
scrutinizing act is not enough to lend everaarof plausibility toPlaintiff's bare-bones
allegations. I¢l. at 3.) Similarly, calling Defendantsta¢willful” or “malicious” without
describing those acts or anyeatdant circumstances is retough to plead state of mind.
“[A]lthough conditions of a persoa’mind may be alleged generallige plaintiff still must plead
facts about the defendant’s mental state, which, accepted as true, make the state-of-mind
allegation plausible on its faceKatoula 557 F. App’x at 498 (internal quotes omitted).
TwomblyandIgbal require more than the “threadbare ta&lsi of a cause of action’s elements,
supported by mere conclusory staents” Plaintiff has offeredgbal, 556 U.S. at 663.

The Court finds, therefore, that PlaintfSecond Claim fails to state a claim on which
relief may be granted.

3. Ohio Public Policy Tort

Last, Plaintiff asserts viol@ns of Ohio public policy torbased on Defendants’ alleged
“retaliatory” conduct “motivated in part by [Rdiff’'s] gender, and hecomplaints of sexual
harassment and discrimination.” (ECF No. ¥.at According to Plaintiff, she has been
“constructively discharged from her employmentld.Y Plaintiff bases her claim in Ohio
Revised Code Chapter 4112, which phitsi gender-based discriminatiorid.f Defendants
argue that Plaintiff’'s claims should be dissed for lack of jurisdiction because Title VII
represents federal employeesiestemedy for gender-based dissimation and retaliation. (ECF

No. 19 at 15.)
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Defendants’ arguments are well-taken. discussed above, Title VIl is Plaintiff's only
remedy for employment discrimination in the federal workpld&ewn, 425 U.S. at 835;
Walker, 4 F. App’x at 249Wallace 138 F.Supp.2d at 983-984. Moreover, the federal courts
have held that, in both federal and privateoyment, Ohio public policy tort for employment
discrimination, retaliation, or constructive disal&is unavailable due to the comprehensive
remedies provided by Title VIILyons v. DonahgeNo. 3:14-cv-21-WHR, 2016 WL 1070856, at
*7 (Mar. 16, 2016 S.D. Ohiotange v. Deloitte & TouchBlo. 2:05-CV-590, 2006 WL
871242, at *5 (S.D. Ohio Apr. 5, 200@)lischer v. Erie Metro. Hous. Aut845 F. Supp. 2d
827, 832 (N.D. Ohio 2004) (“If there is an adegustatutory remedy, a court should not also
entertain a claim of wiayful discharge in viol&n of public policy.”),aff'd sub nom. Mischer v.
Erie Metro Hous. Auth.168 F. App’x 709 (6th Cir. 2006). Had Plaintiff timely filed and
prosecuted her action, she would now be fresvtal herself of the full panoply of Title VII
remedies, which include equitable relief, back pay, and compensatory darpages.2016
WL 1070856, at *7. The foreclosure of this optaure to Plaintiff’'s dilatory prosecution of her
initial case does not open an otheevisavailable remedy under state law.

The Court finds, therefore, that it lacks subject matter jurisdiction over Plaintiff's Fifth
Claim for violation of Ohio Public Policy Tort.

D. Defendant Daniel Wallae’s Individual Liability

Defendants argue that Defendant Daniel @¢alis immune, as a matter of law, from
liability under both the FMLA and Title VII. The Court agrees.

“An individual employee/supervisor, whilmes not otherwise qualify as an ‘employer’
may not be held personally liable under Title VIWathen v. Gen. Elec. Gd.15 F.3d 400, 405

(6th Cir. 1997)see alsAkers v. Alvey338 F.3d 491, 500 (6th Cir. 2008)iler v. Brown 177
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F.3d 542, 546 (6th Cir. 1999). Title VII defines@mployer as “a person engaged in an industry
affecting commerce who has fifteen or more emgésy. . . and any agent of such a person.” 42
U.S.C.A. 8§ 2000e(b). Defendant Wallace, afividual employee/supervisor, does not satisfy
this definition of “employer.” The Court finds, therefore, that he cannot be held individually
liable on plaintiff's claim under Title VII. &iilarly, the FMLA “does not impose individual
liability on public agncy employers.Mitchell v. Chapman343 F.3d 811, 829 (6th Cir. 2003);
Anderson v. Hamilton Cty. Bd. of Comm’No. 1:13-CV-755, 2018 WL 3364646, at *13 n. 21
(S.D. Ohio July 10, 2018) (quotinditchell). Accordingly, Plaintiff's Title VIl and FMLA
claims against Defendant Daniel Wallace faistate a claim on which relief may be granted.
V. CONCLUSION

For the foregoing reasons, Defendants’ Motion to Dismi&RANTED. (ECF No. 19.)

The Clerk iSDIRECTED to enter judgment in favor of Defendants.

IT IS SO ORDERED.

Date: September 17, 2018 /s[Elizabeth A. Preston Deavers
ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE
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