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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JANEL LEIB,
Plaintiff,
Civil Action 2:17-cv-00243
V. Chief Magistrate Judge Elizabeth P. Deavers

THOMPSON, DUNLAP &
HEYDINGER,LTD., et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court for cateration of Plainff’'s Motion for Partial
Summary Judgment (ECF N23), Defendants’ Memorandum @pposition (ECF No. 27), and
Plaintiff's Reply (ECF No. 28). For tHellowing reasons, Plaintiff's Motion IGRANTED.

|. BACKGROUND

A. Procedural History

On March 24, 2017, Plaintiff Janel Leib iaited this lawsuit by filing a Complaint
against Defendants Thompson, Dunlap & Hegeér, Ltd. (“TDH”) and Logan View LLC
(“Logan View”) (collectively, “Deendants”) (ECF No. 1; the “Conght” or “Compl.”). In the
Complaint, Plaintiff alleges causes of action (fb) violations of the Fair Debt Collection
Practices Act (“FDCPA”) (15 U.S.C. § 169, seq); (2) violations of tle Ohio Consumer Sales
Practices Act (“OCSPA”) (Ohio Revised Code § 134%®04eq); and (3) joint venture. (Compl.

11 39-59.)
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On June 15, 2017, Plaintiff filed an Amedéomplaint (ECF No. 16; the “Amended
Complaint” or “Amended Compl.”"Plaintiff asserts the same causésaction as in her original
Complaint. (Amended Compl. 1 41-61.) f@wdants filed an Answer to the Amended
Complaint on June 28, 2017. (ECF No. 18.) Narch 2, 2018, Plaintiff moved for summary
judgment as to liability. (ECF No. 23.) faadants filed their Memorandum in Opposition to
Plaintiff's Motion for PartialSummary Judgment on March 30, 2018. (ECF No. 27.) Plaintiff
filed her Reply Brief in Support of Her Motidor Partial Summary Judgment on April 13, 2018.
(ECF No. 28.)

B. Facts

Plaintiff, her son, and her ex-husband reeé medical services from Mary Rutan
Hospital in Logan County, Ohio. (ECF No. 1patl0 [“Small Claims Petition”]; Admitted ECF
No. 18, 1 1.) Plaintiff incurred a debt stemmifrmm these medical senégs. (ECF No. 1, Ex. B
[“Mary Rutan Hospital Notice”]; Admitted ECF No. 18, { 1.) On June 30, 2005, Mary Rutan
Hospital filed a civil law suit against Plaintifhd her ex-husband in the small claims division of
the Bellefontaine Municipal Coum Logan County, Ohio. (Smadlllaims Petition.) On August
16, 2005, a “Judgment by agreement” (“Judgment3 emtered against Plaintiff in the small
claims civil lawsuit. (ECF No. 1, at p. 139Mmall Claims Judgment”]; Admitted ECF No. 18, |
4.) Plaintiff and her ex-husband were jointtydaseverally liable on théudgment in the amount
of $1,180.42 plus court costs and interdStmall Claims Judgment; Mary Rutan Hospital
Notice.) Plaintiff's ex-husband was alonspensible for an adtibnal amount of $502.29.
(Small Claims Judgment.) The Bellefontaine Municipal Court Small Claims Division ordered
Plaintiff to pay $25.00 per month beginning ®@ptember 26, 2005 and continuing the fourth

Monday of every month until the Judgment was fully pald.) (



Defendants instituted non-wage garnishment proceedings on the Judgment and obtained a
court order for garnishment on January 18, 2006. (EGR27, at p. 1; Aff. of Dane M. Hanna,
1 3.) On or about January 2806, Plaintiff agreed by and through execution of a Statement of
Assets, Liabilities, and Parsal Earnings, to pay $25.00 peonth starting on February 27,
2006. (Hanna Aff. § 4.) Plaintiff maintainsathat various times between September 2005 and
March 11, 2009 (ECF No. 23, at p. 4) she made small payments toward the Judgment, and she
contends she made no payments aftercda 1, 2009. TDH’s payment ledger, however,
indicates that Platiff made her final payment on April 8, 200%ECF No. 23, Ex. 5 [‘Payment
Ledger].)

On August 12, 2009, Defendant Logan Viewadhed a Court order for a debtor’s
examination of Plaintiff and her ex-husb&n@Hanna Aff. § 5.) Dring the debtor examination
on September 24, 2009, Plaintiff entered infob@osed payment schedule, agreeing to pay
$10.00 per month beginning on October 23, 2008.) ©On April 1, 2011, Mary Rutan Hospital
obtained a Court order for a debtor examoratgainst Plaintiff, but the notice of the
examination was not perfected becaB&intiff had changed addresSefd. 1 6.) Plaintiff
informed the court of her new fiag address on July 6, 20111d))

According to the partiesour “Notice[s] of Court Proceeding to Collect Debt”

(“Notices”) were sent to Plaintiff. The dates of those Notices are as follows:

! The penultimate payment is listed untler date March 11, 2009. (Payment Ledger.)

2 Plaintiff indicates in heMotion that it was DefendantDH who filed the motion for the
debtor’'s examination. (ECF No. 23, at p. 3.)

3 Plaintiff indicates in heMotion that it was DefendantDH who filed the motion for the
debtor’s examination. (ECF No. 23, at p. 3.)

4 Plaintiff contends tht Defendants sent these Noti(EEF Nos. 16 { 30 & 23, at p. 4),
while Defendants maintain that non-party Maryjtd&uHospital sent these Notices (ECF No. 27,
atp. 2.).



e On or about October 2, 2013d.(] 7.) Plaintiff returad this Notice on October
17, 2013 (Id.)

e On or about November 19, 2013d.(T 8.) Plaintiff returned this notice on
November 22, 2018.

e On or about October 6, 2016d.(1 9.)

e On or about December 30, 2016d.)

Plaintiff contends that thierst two Notices were ndexecutions” but rather 15-day
warning letters. (ECF No. 23, at p. 4.) Pldiriurther contends thahe second two Notices
misrepresented that her wages could be dagdismisrepresented taenount due, and that the
Notices were not authorized under the FBGInd the OCSPA because the Judgment was
dormant per Ohio Revised Code § 2329.07 at those times. (ECF Nos. 16 { 35-36 & 23, at p. 6—
7.)

[1. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56(a), “[tlhe court shalhgsummary judgment
if the movant shows that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a mattd#rlaw.” The burden of proving #t no genuine issue of material
fact exists falls on the moving g, “and the court must draw all reasonable inferences in the
light most favorable to the nonmoving partyStransberry v. Air Wisconsin Airlines Corp51
F.3d 482, 486 (6th Cir. 2011) (citingaughn v. Lawrenceburg Power Sy&69 F.3d 703, 710

(6th Cir. 2001)cf. Fed. R. Civ. P. 56(e)(2) (pviding that if a party “dils to properly address

5 Plaintiff returned the Notice with the “Payment to Avoid Garnishment” section filled
out, calculating her payment as $0.00. (Hanna Aff. 7.)

¢ Plaintiff returned the Notice with the “Payment to Avoid Garnishment” section filled
out, calculating her payment as $0.00. (Hanna AFf. { 8.)
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another party’s assertion of fact” then the Gonay “consider the fact undisputed for purposes
of the motion”).

“Once the moving party meets its initial bard the nonmovant must ‘designate specific
facts showing that there isg@nuine issue for trial.”Kimble v. Wasylyshy@39 F. App’x 492,
495 (6th Cir. 2011) (quotinGelotex Corp. v. Catretd77 U.S. 317-324 (19868¢ee alsd-ed. R.
Civ. P. 56(c) (requiring a party nmaaining that a fact is gemely disputed to “cit[e] to
particular parts of materials in the record”). “The nonmovant must, however ‘do more than
simply show that there is someetaphysical doubt as to the madéfacts,’. . . there must be
evidence upon which a reasonabley joould return a verdict in favor of the non-moving party to
create a ‘genuine’ disputel’ee v. Metro. Gov't dNashville & Davidson Cty432 F. App’x
435, 441 (6th Cir. 2011) (citations omitted).

In considering the factual allegations awidence presented in a motion for summary
judgment, the Court “must afford all reasonablern@fees, and construe teeidence in the light
most favorable to the nonmoving partyCox v. Kentucky Dep’t of Trans3 F.3d 146, 150
(6th Cir. 1995). “When a motion for summaungdgment is properly madend supported and the
nonmoving party fails to respond with a showingfisient to establish aessential element of
its case, summary judgmieis appropriate.”Stransberry 651 F.3d at 486 (citinGelotex 477
U.S. at 322-23).

1. ANALYSIS

Plaintiff moves for partiadummary judgment on three issues (1) whether the judgment
was dormant; (2) whether the Notices violatieel FDCPA or the OCSPA; and (3) whether
Defendants are entitled to asgésir affirmative defenses, includj the bona fide error defense.

The Court will address each argument in turn.



A. Dormancy of the Judgment

Plaintiff first argues that, as a matterdaiv, the Judgment was dormant under Ohio
Revised Code (“O.R.C.") § 2329.07. (ECF K8, at p. 11-12.) The effective date of the
current version of the statute is April 6, 2017aiRtiff contends that #prior version of the
statute controls because the facts alleged in the Amended Complaint took place before the
effective date of the current versionid.] Defendants argue that under both the current and
prior version, there is a genuiissue of law and material fags to whether their efforts to
collect the judgment against Plaintifigmented dormancy. (ECF No. 27, at p. 4.)

The prior version of O.R.C. § 2329.07 provided that a judgment became dormant after
five years, unless there was (1) execution enudgment, or (2) issuance and filing of a
certificate of judgment for obtaining a lien upands and tenements as provided in 8§ 2329.02
and 2329.04. O.R.C. § 2329.07(A)(1). Whether Hfaistentitled to judgment as a matter of
law on this point hinges on two questions: hether the Judgment ever became dormant, and
(2) whether anything occred to toll the dormary of the Judgment.

Plaintiff argues that the Judgment became dormant on January 18, 2011 (five years after
the Judgment was issued), and that noneeoplyments made by Plaintiff, actions taken by
Defendants before that date, mations taken by Defendants afteat date acted to delay the
dormancy of the Judgment or revive it atbecoming dormant. (ECF No. 23, at p. 13.)
Furthermore, Plaintiff contends that even if payments did toll the five-year period leading to
dormancy, because those ended in 2009, thenerigwould have become dormant in 2014.
(ECF No. 28, at p. 4.) Defendls argue that the Judgment was never dormant because Plaintiff
made payments through 2009 and Defendants senteddatdlaintiff regardg the Judgment in

2013 and 2016. (ECF No. 27, at p. 5.) Thus, badats claim that the five-year period began



when the final Notice was sent in December 2016, meaning the Judgment would not become
dormant until December 20211d()

Here, the Court is persuaded that the Juglgrhecame dormant as a matter of law and
was never tolled by the parties’ intervening atsio Under the previous version of O.R.C. §
2329.07, which Plaintiff argues controls, and Defenslao not dispute, the only actions that
could toll the dormancy statute were executiothefjudgment or issuance and filing of a
certificate of judgment. The pas agree that this case doesingblve the issuance and filing
of a certificate of judgment. Rather, the kegue is whether the pid’ actions constitute
“execution” of the judgment.

The previous version of O.R.C. § 2329.07 dad define the term “execution,” whereas
the current version doésln Defendants’ Response, theite Black’s Law Dictionary which
defines execution on a judgment‘asizing and selling of properof a debtor.” (ECF No. 27,
at p. 4; citingAdlaka v. Montella7th Dist. Mahoning No. 11 MA 133, 2013-Ohio-1276, T 21.)
Plaintiff agrees with this charterization of the definition. (ECRo. 28, at p. 3.) How this term

is defined is dispositive in determining whetlige Notices constitute an “execution” of the

" The current version of O.R.C. § 2329f¥dvides as follows: “Execution has the
meaning defined in section 2327.01 of the RediCode.” O.R.C. § 2327.01 provides as
follows:

(B)(1) An execution is a process of a court, issued by its clerk, the court itself, or
the county board of revision with jgdiction pursuant to section 323.66 of the
Revised Code, and directedtte sheriff of the county.

(2) An execution includes@ocess of a court, issubg its clerk or the court
itself, and directed to a private selliafjicer authorized in accordance with
section 2329.151. 2329.152. or 5721.39 of the Revised Code.

(3) Executions may be issued to the gfgeof different counties or different
private selling officers at the same time.
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Judgment, or at least steps to obtain executidgheofudgment. Plaintiff contends, and this
Court agrees, that the defiiti of “execution” and the plain language of the dormancy statute
indicate that informal attempts to collecttwe debt did not toll the dormancy for the judgment
against her. 14.)

Defendants cit®empsey v. Busii8 Ohio St. 376syllabusat | 2 (1868) for the
principle that “as early as 1868hio case law interpreted the Dmancy Statute and established
the preservation of claims and in essendatpthe Dormancy Statute when the judgment
creditor was taking steps to obtain executibits judgment.” (ECF No. 27, at p. 4.)

Defendants insist th@empseyestablishes that a creditor'®gs to obtain execution tolled the
dormancy statute.ld.) Plaintiff contends thabempseynstead holds “that when a judgment
lien was active at the time a partition actiors\iited, then the judgment became dormant during
the pendency of the partition actidhe lien was still valid.” (ECHNo. 28, at p. 3.) The Court
agrees with Plaintiff's assessment.

The two issues iDempseyvere: (1) “Whether the payment by the sureties to the
judgment creditors extinguishecetfjudgment[,]” and (2) “Whethehe priority of the judgment
and the right to have it paid from the proceeds of the sale of the land were lost by the judgment
becoming dormant during the pendency of theoacti 18 Ohio St. at 381. The Supreme Court
of Ohio held that the answer to both questions waddaoThus, Defendants fall short in
supporting their assertion thaempseyestablished that the dormancy statute is tolled when the
judgment creditor is “taking steps” tbtain execution of a judgment.

The parties also interpret otheases differently as well.S€eECF Nos. 27, at p. 4-5 &

28, at p. 3-5.) For instance, Defendantslcit@rence v. BelgeB1 Ohio St. 175, 182-83

(1877) as support for the same principle for which they éketipseynamely that informal



attempts or “taking stepsd collect on judgment tolls the statute. The issueainrence
however, was “whether the action to mardteals and enforce his judgment commenced by
defendant in error, in March 1869, and padsedecree at the November term, 1870, of the
common pleas of Guernsey county, preventeduhring of the statute.” It does not stand for
the proposition that an informhattempt to collect tollthe dormancy statute S€eECF No. 28,
atp. 3-4.)

Defendants also rely ddincinnati Ins. Co. v. Adovasi8th Dist. Cuyahoga No. 51060,
1986 Ohio App. Lexis 8666, *5. The issueAidovasiowas whether a judgmecreditor’s claim
was preserved in the manner set fortb@mpsey Id. at *4-5. The Eight District held that a
judgment creditor’s claim is preserved so that hg sfeare in the proceeds as a priority creditor
only if he was properly made a party whils jidgment was alive, meaning not dorméchtat
*5. The court made no discussionAdovasioof any additions to thstatutory list of actions
that would toll dormancy. This case, therefatoes not suppditefendants’ assertion.

Defendants next citBtate v. Trammelbth Dist. Stark No. 2016CA00017, 2016-Ohio-
5200, T 14 as support “that a judgment does notrbecmrmant when a debtor agrees to a
payment plan and makes payments onplat.” (ECF No. 27, at p. 4.) framell the court
held that when a defendant signs and ackndgde a written agreement to pay costs in a
criminal case, then the defendant’'s paymertsitsmancy. As Plaitiff points out, however,
the court inTramell cited the dormancy statute with no explanation as to how it reached this
result. (ECF No. 28, at p. 4.) The Coagrees with Plaintiff. The holding @ramellis wholly
unsupported and contradict®tplain language of the statute. elvif it were applicable in this

case, dormancy would have been tolled only dine years after Plaintiff's last payment in



2009. In that instance, the judgment became dormant in 2014, two years before the 2016 notices
at issue here.

Defendants final assertion on the issue & thio case law. . . acknowledges that a
judgment does not become dormant when thetored engaged in proceedings in aid of
execution, including judgment debtexams and issuing notices of garnishment.” (ECF No. 27,
at p. 4-5.) In support, Defendants cite two ca&dkaka v. Montella7th Dist. Mahoning No. 11
MA 133, 2013-Ohio-1276, at T 3, ahdw Falls Corp. v. Leistebth Dist. Lucas No. L-12-

1367, 2013-0Ohio-4954, at 1 10d.J The current version of the dormancy statute does include
both debtor’'s exams and notices of garnishmeits ilist of actions thatoll dormancy. O.R.C. §
2329.07. However, the previous version of the statines not include debtor’'s exams in its list
of actions that toll dormancy. Moreover, aaiRliff emphasizes, while an actual garnishment
would toll the statute, no such garnishmermtsuored in this case. (ECF No. 28, at p. 4.)
Regardless, the cited cases do not accuratglport Defendants’ assertion. The holding of
Adlakais simply that a garnishment against grdgment debtor does not prevent the judgment
from becoming dormant for the other judgment debt 2013-Ohio-1276, at § 17. Furthermore,
Leistercontains no discussion whatsoever on $iseieé of dormancy. 2013-Ohio-4954, at | 10.
Rather, the issue in that case involtled statutory service requiremend. { 8.

Defendants have failed to come forward vatithority to support their position that
informal attempts to collect on the debt oaiRtiff's periodic payments tolled the dormancy of
the debt under O.R.C. § 2329.07. The Court fthds the Judgment itne instant action was
dormant as a matter of law and never tblléccordingly, the Rlintiff's Motion is GRANTED

with respect to this issue.

10



B. FDCPA and OCSPA Violations

Plaintiff contends that Defendants vi@dtthe FDCPA and the OCSPA by sending her
Notices which threatened to garnish her wagesiething Plaintiff claimsould not legally be
done if the Judgment was dormant. (ECF RR.at p. 11-14.) Defendants dispute that the
Notices were illegal, claiming that the Judgmwas not dormant. (ECF No. 27, at p. 6-7.)
Plaintiff also contends thatélDefendants misrepresented the amount owed by Plaintiff in these
Notices which constitutes another violatiortted FDCPA and the OCSPA. (ECF No. 23 at p.
14-15; ECF No. 28, at p. 8.) Defendants dispwtecthim that the amounts were incorrect.
(ECF No. 27, at p. 7-9.)

“The purpose of the [FDCPA] is to elimimafbusive debt collection practices by debt
collectors.” Kline v. HomEgNo. 3:07-CV-084, 2008 WL 11351581, at *3 (S.D. Ohio Nov. 25,
2008) (citing 15 U.S.C. 8§ 1692(e) MacDermid v. Discover Fin.Sery€88 F.3d 721, 734-35
(6th Cir. 2007)) (internal quotations omittedjurthermore, the FDCPA was enacted “to protect
consumers from a host of unfair, harassing, awptive collection practices without imposing
unnecessary restrictions orietl debt collectors.1d. (citing Staub v. Harris626 F.2d 275,
276—77 (3d Cir. 1980)) (quoting Consumer Cr&uldtection Act, S. Rep. No. 95-382, at 1-2
(1977), reprinted in 197@.S.C.C.A.N. 1695, 1696).

“The primary goal of the FDCPA is to protect consumers from abusive, deceptive, and
unfair debt collection practices, including theeat violence, use of obscene language, certain
contacts with acquaintancekthe consumer, late night phone calls, and simulated legal
process.”ld. (citations omitted). “To state a claim undlee FCPA, a plaintiff must show that a

defendant violated one of the substantive provisions of the FDCPA while engaging in debt
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collection activity.” Clark v. Lender Processing Sers62 F. App’x 460, 465-66 (6th Cir.
2014) (citingGlazer v. Chase Home Fin. LI.€04 F.3d 453, 459-60 (6th Cir. 2013)).

Plaintiff contends that Defendts violated, at a minimum, éHollowing sections of the
FDCPA: § 1692¢(2), § 1692e(5), and § 1692e(1Mder the provisions of 15 U.S.C. §
1692e(2), a debt collector is prohibited frortsédy representing “the character, amount, or legal
status of any debt[.]” Under 15 U.S.C. § 16@)ea debt collector is prohibited from
threatening “to take any action thatnnot legally be taken or thatnot intended to be taken.”
Per 15 U.S.C. § 1692¢e(10), a debliector is prohibited from ursg “any false representation or
deceptive means to collect or attempt to coléest debt or to obtaimformation concerning a
consumer.”

The October 2016 Notice and the December 201ttc8laaccording to Plaintiff, “both
mention the Judgment, demand payment, antioitkpthreaten that, unless [Plaintiff] takes
certain actions within 15 days, Defendants aftempt to execute on her wages.” (ECF No. 23,
at p. 13.) Plaintiff also contends tha¢ tBctober 2016 and December 2016 Notices “falsely
represented to [Plaintiff] the legal statusheé Judgment in violation of § 1692¢e(10), and
constitute a false representation or deceptive meardlect or attempt toollect any debt, in
violation of § 1692e.” Ifl.) Plaintiff further contends th#ihe October 2016 and December 2016
Notices demanded an incorrect payment amdhuag violating § 1692f(1) and § 1692e(2) of the
FDCPA. (d. at p. 14-15.)

“The OSCPA prohibits suppliers from conitimg either unfair or deceptive consumer
sales or practices.Ball v. Ocwen Loan Servicing, LL.Glo. 1:12-CV-0604, 2012 WL 1745479,
at *8 (N.D. Ohio May 16, 2012) (citation omitted). A “supplier” is defined by O.R.C. §

1345.01(C): “a seller, lessor, assignwanchisor, or other pers@mgaged in the business of
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effecting or soliciting consuméransactions, whether or not therson deals directly with the
consumer.” Defendants admit they are “supplias defined by O.R.C. § 1345.01 inasmuch as
they admit they are in the business of effectiogsumer transactions. (ECF No. 23, at p. 11,
Admitted ECF No. 18, 11 49-50.)

“Consumer transaction” is defined by O.R81345.01(A): “a sale, lease, assignment,
award by chance, or other transfer of an item of goods, a service, a franchise, or an intangible, to
an individual for purposes thate primarily personal, family, or household, or solicitation to
supply any of these things.” Defendants alsoititimt their attenpts to collect on Plaintiff's
debt constitute a “consumer transaction” dineée by O.R.C. 8§ 1345.01. (ECF No. 23, at p. 11;
Admitted ECF No. 18, § 48.) Furthermore, under@CSPA, proof of an tant to deceive is
not required.Thomas v. Sun Furniture & Appliance C899 N.E.2d 567, 569 (Ohio Ct. App.
1978) (holding that proof of an intent to deeeis not a necessary element of O.R.C. § 1345.02
and noting that other courts hassached the same conclusion).

Plaintiff asserts that all Dafidants’ same actions thablate the FDCPA, violate the
OCSPA as well because O.R.C. 8§ 1345.02 prohibits unfair and deceptive acts. O.R.C. §
1345.02(A) (“No supplier shall commit an unfairdeceptive act or prace in connection with
a consumer transaction. Such an unfair or degepiit or practice by a supplier violates this
section whether it occurs befodring, or after th transaction.”).

This Court agrees with Plaintiff that Def@ants have violated both the FDCPA and the
OCSPA by the language of the October 20d® Becember 2016 Notices and the stated
amounts due on the Notices. As discussed mdediove, this Court amludes as a matter of
law that the Judgment at issue was dormalmder Ohio law, unless a dormant judgment has

been revived it “may not be enforcemaddahas no legal effect” while dormar€adles of Grassy
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Meadows, Il, LLC v. Kistne©Ohio 6th Dist. No. L-09-1267, 2010-Ohio-2251, § Therefore,
the Notices misrepresented that Plaintiff’'s weageuld be taken and threatened an action that
Defendants could not lawfully ka under the FDCPA and OCSPS&ee Wise v. Zwicker &
Associates, PC780 F.3d 710, n.4 (6th Cir. 2015) (“[A&ffidavit asserting a right under an
unenforceable provision of a debt contract consti#a misrepresentation thie debt and a threat
to take action that canhlkegally be taken.”)Kelly v. Montgomery Lynch & Assocs., Ln€o.
1:07-CV-919, 2008 WL 1775251, at *11 (N.D. Oiipr. 15, 2008) (granting summary
judgment for plaintiff and statintpat defendant’s threat tokiealegal action that could not
legally be taken violated both the FDCPA and OCSPA).

Regarding the stated amount due on the Natibés Court finds that Defendants have
violated both the FDCPA and the OCSPA.eTbctober 2016 Notice demanded payment of
$962.53 and the December 2016 Notice demanded payment of $782.02. (ECF No. 27, Ex. 8.)
However, Plaintiff's expert, a Certified Public Ammtant, concludes in hemmart that if interest
continued to accrue without pause.( the judgment never became dormant) then Plaintiff owed
only $909.92 on October 6, 2016 and $917.80 on December 30, 2016. (ECF No. 23, Ex. 6.) The
expert further concludes that if interestitstopped accruing on January 18, 2011, the date the
judgment became dormant, then Plaintiff owed only $716.38 on October 6, 2016 and $716.38 on

December 30, 2016.d)° Plaintiff posits “that Defendasitdid not take into account that

8 Defendants contend that case law supports the supposition that a dormant judgment
“remains collectible.” (ECF No. 27, at p. 8Jowever, as Plaintiff accurately points out, the
case law cited by Defendants “merely holds tt@imancy may not ‘remove or discharge’ a
judgment, which remains subject to a possibléva, within 10 years of dormancy” but “[i]t
does not conflict with. . . case law [which holtisht a dormant judgment is unenforceable.”
(ECF No. 28, at p. 7, citinGeagua Sav. Bank v. NaNlo. 98-G-2152, 1999 WL 960574, at *8
(Ohio Ct. App. Sept. 30, 1999) ambnroe v. Berger297 B.R. 97 (S.D. Ohio 2003).)

% “Il]nterest shall not accruand shall not be computea the date the judgment
became dormant to the date the judgment is revived.” O.R.C. § 2325.18(B).
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payments by [Plaintiff's] ex-husband exceedleel portion of the debt that he alone was
responsible for, and therefore began reducingrifis] debt (the joint portion) before the
October 2016 Notice.” (ECF No. 23, at p. 14 nt®2)

Defendants attempt to explain the discrepes in amount owed by contending that,
while the calculations in the expeeport are mathematically acate, the report used the dates
written on the checks to make the calculationgmmsed to the dates the checks were received
and cashed by Defendant Logan View. (ECF2f.at p. 8.) However, because the Judgment
was dormant at that time, interest v accruing regardless the date used to calculate it.
Thus, Defendants’ argument to exipl the discrepancies is unavailitg.

Defendants further contend that “none af ttases cited” by PHatiff “support that an
alleged incorrect amount violate®tRDCPA and the OCPA [sic] apdly the facts of this case.”
(Id.) Rather, Defendants maintain that all the case®lved a creditor trying to collect interest
that was unauthorizeat excessive.” Ifl.) Defendants complain that this case is different
because thamountof interest is not at issueld(at p. 8-9.) Plainti responds that “[i]f
overstating and trying to colleahauthorized interest is ded¢eje and unfair, then certainly
overstating and trying to collect arflated amount of debt overadl too.” (ECF No. 28, at p. 9.)

This Court once again agrees with Plaintiff.rtRarmore, as Plaintiff points out, “[t]he plain

10 Defendants do not dispute that the paynpéart would be that Plaintiff's payments
were to be applied to her judgment, and Piffimex-husband’s payments were first to be
applied to his judgment, then once his judgment was paid off, his payments were to be applied to
the balance of the joint andvezal judgment. (ECF No. 27, pt 8; Bishop Aff. at 1 6.)

11 Plaintiff points out that “even if interebad been accruing, the amount of interest at
issue would be far less than ttiscrepancies at issue.” (EGIP. 28, at p. 9; ECF No. 28, Ex. 6
(noting that the expert repoii@wvs that only $7.88 in interest would have accrued from October
6, 2016 to December 30, 2016 if the Judgment were not dormant).)
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language of the FDCPA explicitlyrohibits a debt collector fro falsely stating the amount of
the debt.” [d.; 15 U.S.C. § 1692e(2)(A1)

In sum, on the issue of whether the Noticiedated the FDCPA or the OCSPA, the Court
finds that there is no genuine issue of issueatierial fact. The Qurt concludes that the
Notices violated both the FDCPA and the OB83fecause the Judgment was dormant at the
time the Notices were sent in 2016, they misreprteskthat Defendants cabtake an action that
they could not lawfully make and were attemotgollect on an amount not due. Accordingly,
the Plaintiff’'s Motion iSGRANTED with respect to this issue.

C. Affirmative Defenses

Affirmative defenses, including the bona fideor defense, are available to debt
collectors stemming from violatiorsd the FDCPA and the OCSP/&eel5 U.S.C. § 1692k(c)
(“A debt collector may not be ktliable in any action brought undthis subchapter if the debt
collector shows by a prepondecarof evidence that the vidian was not intentional and
resulted from a bona fide error notwithstarglthe maintenance ofqguedures reasonably
adapted to avoid such error.”)To qualify for the bona fide erratefense, a debt collector must
prove by a preponderance of the evidence {hathe violation wasinintentional; (2) the
violation was a result of a bonalé error; and (3) the debtlmExtor maintained procedures

reasonably adapted to@d any such error.’'Hartman v. Great Seneca Fin. Corp69 F.3d

12 Other courts have recognized atibns under similar circumstanceSee, e.gClark
v. Capital Credit & Collection Services, Ind60 F.3d 1162 (9th Cir. 2006) (collection agencies
and their lawyers are strictly liable for sstating the amount dfie debt under section
1692e(2)(A) without regard to thrdinowledge of the mistake) a@tafton v. Law Firm of
Jonathan B. Devine@57 F. Supp. 2d 992, 997 (E.D. Wis. Ja)y2013) (holding that a letter to
consumer which provided an inaccurate amouth®fdebt was a material misrepresentation per
the plain language of the FDCPA).
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606, 614 (6th Cir. 2009) (citingerman v. Carlisle, McNelligRini, Kramer & Ulrich LPA 538
F.3d 469, 47677 (6th Cir. 2008)).

In their Memorandum in Opposition to Plaintiff's Motion for Summary Judgment,
Defendants contend that theraigenuine issue of materialct as to whether any alleged
FDCPA or OCSPA violationesulted from a bona fide error. They include affidavits from two
individuals in which the affias discuss procedures purportiogsupport their bona fide error
defense. (ECF No. 27, at p. 9-10.) Defenddmwiever, withheld the factual information
contained in the affidavits from theirsgonses to Plaintif§ discovery requests. (ECF No. 28,
at pp. 1-2.) Plaintiff maintainthat, had Defendants disclosed timformation in discovery, she
would have deposed these affiants and condduatéter discovery into the computer program,
how Defendants used it, andhet instances of similar conduqECF No. 28, at p. 2.)
Discovery has long since closadd Plaintiff has alreadyléd her Motion for Summary
Judgment.

Courts have stricken or disallowed estate withheld during dcovery but later put
before the CourtSee Armco, Inc. v. Burns & McDonnell, In809 F. Supp. 43 (S.D. Ohio, Dec.
7, 1992) (excluding expert witness testimony thias withheld prior to trial pursuant to a
privilege); Weimer v. Anzevind.22 Ohio App. 3d 720 (7th Dist997) (holding that trial court
did not abuse its discretion in excluding expeithess testimony on basis that plaintiff had
failed to disclose identity of the expémtresponse to a discovery requesijici v. Ceralg 79
Ohio App. 3d 640 (8th Dist. 1992) (holding that defant’s failure to disclose the name of a

witness was a discovery vailon properly sanctionable lexclusion of testimony).

1 Defendants did not seek leaeefile a Sur-Reply to addss this issue and have not
otherwise moved the Court toallenge Plaintiff's assertion.
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“This Court has a duty toonduct trial with a view towa eliciting truth, obtaining
justice, and checking counsel in arffpé to obtain an unfair advantageArmcaq 809 F. Supp.
at 45. Accordingly, this Court will not coider Defendant’s affidavit evidence in its
determination of Plaintiff’'s Motion. Without thesffidavits, Defendants have put forth no facts
or evidence that support its bonddierror defense. Therefore, there is no genuine issue that
Defendants are not entitled to assbée bona fide error defense.

Even if this Court were to consider Deéiants’ affidavits in its determination of
Plaintiff's Motion, Defendants cannot prevail or thona fide error defense. Defendants still do
not admit they made any “error” regardithe dormancy of the Judgment; it remains
Defendants’ position that the Judgment was not dorm&w®eTDH’s Responses to Discovery,
RFA No. 7; Logan View's Responses tasBaovery, RFA No. 7; ECF No. 18, Defendants’
Answer at 1 2, denying 11 29, 36, and 37 of the Aded Complaint.) Plaintiff maintains that if
“Defendants still believed the judgmt was not dormant after beisged, [this shows] that their
processes are insufficient to avdit kind of error.” (ECF NA28, at p. 10.) This Court agrees
with Plaintiff's assessment. Even if this@t considers their affidés, the bona fide error
defense fails as a matter of law under the circumstances here.

Regarding the other affirmative defenses Dd#nts contend that there is a genuine issue
of law and material fact as to whether Plairfidis standing to bring thieatter and as to whether
Defendants can assert the defenses of waivkesioppel. (ECF No. 27, at p. 11.) Defendants
maintain that the Sixth Circuit Court of Appsdias limited a plaintiff's FDCPA claim when the
plaintiff could not establish any form of injuryld() They insist that Plaintiff has no standing
because she suffered no injury or reliance. Defendantdagge v. Demers & Adam882 F.3d

616 (6th Cir. 2018) as supportd.
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Defendants’ reliance adagyis misplaced.Hagy does not hold that reliance on a
misrepresentation is requiréa show injury. Ratheklagy held that not every statutory injury
created by Congress automatically creatdglrlll standing. 882 F. 3d at 620-21. Hagy, a
debt collector failed to disclose that a comneatipn was from a debt collector on a letter and
specifically indicated that it dinot intend to collect. The cddound no injury and no standing
for that plaintiff. Here, by contrast, Defemia threatened to garnish Plaintiff’'s wages,
misrepresented the amount due and caused Fi&infill out a form under the threat that her
wages would be garnished. As Plaintiff points ¢ftifhat is a far cry from the facts here[.]”
(ECF No. 28, at p. 10.)

Plaintiff claims injury involving “worry stress, wasted time, etc.” which may be
compensable under the FDCPA and CSP8€&eBaiocchetti v. Smith, Dean & Associates, Inc.
No. 3:11-CV-0795, 2012 WL 3278146, at *2 (Oonn. Jan. 25, 2012) (finding plaintiff's
allegations of emotional distress including feanswering her phone, constantly looking over
her shoulder, worry about being arrested, eaméharrassment to be “completely credible”);
Whitaker v. M.T. Automotive, In@55 N.E.2d 825, 833 (Ohio 200@inding that plaintiff did
not have to satisfy elements of negligent orntitemal infliction of emotional distress to recover
for emotional distress under CSPA). Furthere, Plaintiff has not moved for summary
judgment on the question of damagesking the issue inapposite here.

Regarding waiver and estoppel, Defendaotstend that Plaintiff was “extensively
involved” in the process “frorthe initial Judgment to execag the final Payment to Avoid
Garnishment in December 2016[,]” yet never “assdltfleat she disputed she owed moneies or

that the amount of the indelsiness claimed on the Notices waorrect.” (ECF No. 27, at p.
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11.) Defendants further contend thiaey are, therefor@ntitled to assert defenses of waiver and
estoppel. 1¢.)

“The essential elements of a waiver aneexisting right, benefit, or advantage;
knowledge, actual or constructive,tbe existence of such right,redit, or advantage; and an
actual intention to relinquish it or an adequate substitute for such intenteaver v. Weaver
522 N.E.2d 574, 576 (Ohio 1987). Defendants havedfaiigpoint to any adence in the record
that indicates that Plaintiff haah actual intention to relinquighe claims in her Complaint.
Defendants’ affirmative defense of waiy#rerefore, fails aa matter of law.

“A party triggers equitable estoppel by condinconsistent with @osition later adopted
that prejudices the rights ofalother party who detrimentaliglied on the prior conduct.”
Parsley v. City of Columbus, Ohio Dept. of Public Saf#tt F. Supp. 2d 858, 868 (S.D. Ohio,
Oct. 3, 2006) (citingdeckler v. Cmty. Health Servs. Of Crawford County,, 467 U.S. 51, 59
(1984)). Furthermore, a party must show:

(1) conduct or language amounting to presentation omaterial fact;

(2) awareness of true fadiy the party to be estopped;

(3) an intention on the paof the party to beestopped that the representation be
acted on, or conduct toward tparty asserting the estopyseich that the latter has
a right to believe that therfimer’s conduct is so intended,;

(4) unawareness of the true facts by plarty asserting the estoppel; and

(5) detrimental and justdble reliance by the partgsserting estoppel on the
representation.

Id. (citing Tregoning v. American Comty. Mut. Ins. CI?2 F.3d 79, 83 (6th Cir. 1993)). In the
instant action, however, the misrepentations were made byfBedants, not by Plaintiff.
Accordingly, Defendants have pointed to nadewce in the recorsupporting an estoppel

defense. Therefore, Defendants’ affirmativéedse of estoppel fails as a matter of law.
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Because Defendants cannot prevail on their affirmative defenses, Plaintiff's Motion is

GRANTED with respect to this issue.

IV.CONCLUSION
For the foregoing reasons, Plaintiff's Motion for Partial Summary Judgment is
GRANTED. (ECF No. 23.) The Clerk BIRECTED to enter judgment against Defendants,
jointly and severally, for liability on Plairitis claims under the FDCPA and OCSPA. The
Court will set a date for an evidentiary hearinglom issue of damages, unless the parties come
to an agreement on this issue in the interim.

IT ISSO ORDERED.

Date: January 29, 2019 HEizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
CHIEF UNITED STATES MAGISTRATE JUDGE
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