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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
BONNIE JO GRINNELL ,
Plaintiff,
V. Civil Action 2:17v-270

JudgeAlgenon L. Marbley
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

REPORT AND RECOMMENDATION

Plaintiff Bonnie Jo Grinnelfiled this action under 42 U.S.C.485(g) seeking review of
apartially favorabledecision of the Commissioner of Social Security (the “Commissioner”). For
the reasons that follow, it IRECOMMENDED that Plaintiffs Statement of rfors be
OVERRULED, and that judgment be entered in favor of Defendant.

l. BACKGROUND

Plaintiff filed herapplicatiors for benefits orDecember 27, 2012, alleging thehte has
been disabled sinchuly 28, 2011 (Tr.230-39, 24645 PAGEID #: 27483, 284-89. On May
15, 2015, the ALJ issued fartially favorabledecision finding that Plaintifhad not become
disabled until her fiftyfifth birthday on December 6, 2015(Tr. 15 PAGEID #: 5. On
February 8 2017, the Appeals Council denied Plaintiff's request for review and adopted the
ALJ’s decision as the Commissioner’s final decision. (Tr., BAGEID #:42-46.

Plaintiff filed this case opril 5, 2017 and the Commissioner filed the administrative
record on June 9, 2@. (Doc.9). Plaintiff filed a Statement of Specific Errors éuy 31, 2017

(Doc. 12), and the Commissioner responded on August 30, 2017 (Doc. 14
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A. Relevant Hearing Testimony

Administrative Law Judge Peter Boylan (the “ALJ"”) heldideo hearing on November
24, 2015. (Tr. 32, PAGEID #: 73). Plaintiff was represented by counsel, and Karen Schneider
testified as a vocational expert (thée”). (Tr. 34, PAGEID #: 75).

Plaintiff was born orbecember 71960, and was 54earsold on the date of the hearing.
(Tr. 36, PAGEID #: 77). Plaintiff testified that she has custody of herygaeold grandson,
who has lived with her since he wiseen-monthseld. (Tr. 37, PAGIED #: 78). She does not
have any incombut receives state assistance for her grandchidd). (

Plaintiff attended specia@ducationclasseghrough the tenth gradeld(). She is able to
read and write and maintains a driver’s license. (Tr.-38, PAGIED #: 7879. Plaintiff
testified that, in a typical week, she drives to the store or to a doctor’s appoint(ienB7,
PAGIED #: 78.

Plaintiff's last job was working as “a home care attendant taking care of entydktly
in her home.” (Tr. 38, PAGEID #: 79). Plaintiff had worked intermittently as a honee car
attendant since the 1970s, but her last position ended on January 11, 2011, when the woman’s
children opted to put her into a nursing facilifyd.). Plaintiffalsowas afast food worker from
2002 to 2003, a hand packager from 1996 to 1997 and in 2006, and a sewing machine operator in
2005. (d.).

Plaintiff stated that she was involved in a car accident in July 2011 (Tr. 52, PAGEID
93), which led to impairments in her back and neck and which caused headaches (Tr. 38,
PAGEID #: 79) Plaintiff stated thashehas paindaily, which “feels like somebody beat [her]
real bad with a club, like a sledgehammer beating [her].” (Tr, 42, PAGEID #: B3)ntiff

explained that moving arourekacerbates her paamd, for reliefshe lies down with an ice pack



three to four times a ddgr approximately thirty to fortfive minutes (Tr. 43, PAGEID #: 84).
Plaintiff's medications include Percocet for paamd sk hasreceived injectionsindengaged in
physical therapyincluding the use oA TENS unitfor her back. (Tr. 3941, 47,PAGEID #:
80-82, 83.

Plaintiff testified that she can sit for thirty mites before she has to moean stand for
approximatelyfifteen or twenty minutes at a timand can lift five pounds “if [she’s] lucky
(Tr. 43, PAGEID #: 84). Plaintiff indicated that she coultalk only approximately 500 feet
without difficulty. (Tr. 48, PAGEID #: 89) A typical day for Plaintiff inclués “get[ting] [her]
grandson off to school,” “do[ing] what [she] can around the house,” and “in the evening[,] ...
see[ing] that he’s fed and got his shower and stuff for bed.” (Tr. 44, PAGEID #: 85jtifPlai
shops for groceries, cooks, washes disblesns and does laundry when she is ab(@r. 44-

45, PAGEID #: 8586). Plaintiff testified that her grandson helps her by vacuuming, taking out
the trash, and doing laundry occasionally. (Tr. 49, PAGEID #: 8Qintiff plays games and
uses Facebook on her tablet. (Tr. 46, PAGEID #: 87).

The VE testified that a hypothetical individual with Plaintiff's age, etdanaand work
experience who is limitetb light levels of exertion andan occasionally stoop, crouch, crawl,
climb ramps and stairs, but rcanever climb ladders, ropes, or scaffolds, and must avoid
concentrate@xposure to fumes, odors, dust, gases, and poor ventilation could perform Rlaintiff’
past jobas afast food workerand other light unskilled work, such as inspector, sorter, and
merdandise marker. (Tr. 556, PAGEID #: 9597). The VE further testified that if that
hypothetical individual were limited to simple werllated decisions, superficial @araction
with others, andolerating occasional changes in a work setting, the ighai could still be a

fast food worker and perform other work, such as inspector, sorter, and merchandige marke



(Tr. 5657, PAGEID #: 9899). Conversely, the VE stated that the hypothetical individual with
those functional limitations and vocational factors would be precluded for competitive
employment if shavere off task20 percent of the workday, will miss two days of work in a
month, and needs to lie down and/or take a break three to four times a day. (Tr. 57, PAGEID #:
98).

The closing remarksf Plaintiff's counsel includé that, althouglshe is hot arguing the
listing here in this cask the record reflects amdividual with “rather significant lumar
issues...” (Tr. 60, PAGEID #: 101jindicating that she opted not to argue for a listingcduise
[she] think[s] [they] don’t have enough established ongoing”).

B. The ALJ’s Decision

The ALJ found that Plaintiff methe insured status requirements of the Social Security
Act through March 31, 2014, and had not engaged in substantial gainful asitiegythe alleged
onset of her disability. (Tr. 17, PAGEID #: 58). The ALJ found that Plaintiff suffers finem
severe impairment of degenerative disc diseassityh and a pulmonary disordeid.].

Concerning Plaintiff's obesity, the ALJ stated

The claimant, who is 63 inches tall, has weighed approximately 180 to 190

pounds since her alleged onset d&ee( e.g.Exhibits C7F, p. 5, 11, 13, 391;

C14F, p. 2). This equates to a BMI range between 31.9 and 33.7, which places

the claimant into the mildest range of clinical obesity as defined by the diagnostic

medical criteria discussed in Social Security Rulinglp2
(Tr. 21, PAGEID #: 62, n.4). e ALJ noted recurrent findings of a “mild level of clinical
obesity” (Tr. 21, PAGEID #: 62addressethumerousailmentsexacerbated bgbesity such as
breathing difficultiesan inability to stand for long periods of time, d&me pain(see generally

Tr. 17-24, PAGEID # 5865, and relied on medical opinionstmg Plaintiff's weight (Tr. 19

20, PAGEID #: 60-61).



The ALJ found Plaintiff does not have an impairment or combination of impairments that
meets or equals the severity of one of the listed impairments in 20 C.F.R. Part 404t Bubpa
Appendix 1. (Tr. 1920 PAGEID #: 66-61). Relevantto this case, the ALJ's decision
specifically addrssed disorders of the spine in Listing 1.04. (Tr. 19, PAGEID #: 60). The ALJ
found that:

[m]edical evidence does not support a finding that the claimant meets or equals

the criteria set out in listing@4. There is no radiological or clinical eviderafe

nerve root compression, spinal arachnoiditis, or lumbar spinal stenosis resulting in

pseudoclaudication. Medical imaging has instead characterized the claimant’s

degenerative changes as mild to modenatnature and neuromotor findings have
remained largely unremarkable throughout the vast majority of the record.
(Tr. 19-20, PAGEID #: 60—-61(citations omitted) The ALJ also found that record evidence
failed to demonsate that Plaintiff satisfietisting 3.02, which concerns chronic pulmonary
insufficiency. (Tr. 20, PAGEID #: §1

After consideration of the entire recotde ALJ determined that Plaintiff had the residual
functional capacity (“RFC”) to perform light work as defined in 20 C.F®4.1567(b) and
416.976(b), except for Plaintiff can only occasionally climb ramps and stairs, stoofh,@adc
crawl and can never climb, ladders, ropes, or scaffolds. (Tr. 20, PAGEID #: 61). LTtadsA
found that Plaintiff must avoid concentrated exposure to fumes, dusts, gases, and poor
ventilation. (d.).

The ALJ found that Plaintiff has been unable to perform any past relevant work, and her
age category changed from closely approaching advanced age to an individual oéddge
on Decembe6, 2015. (Tr. 24, PAGEID #: 65). The ALJ determined that Plaintiff has a limited

education, is able to communicate in English, and that transferability of job skiisnot

material to the disability determinationld.(.



Ultimately, the ALJ denied Platiff’'s application for a period of disability and disability
insurance benefiigecause she was not disabled under the Social Security Act through March 31,
2014, the date last insured. (Tr. 25, PAGEID #:. 66). ConcefRiaiptiff’'s application for
suplemental security incomethe ALJ determined Plaintifivas disabled beginning on
Decembei6, 2015 when her age category changddr. 25-26, PAGEID #: 6667). The ALJ
found that, prior to December 6, 2015, considering Plaintiff's age, education, wmekieance,
and RFC, there were jobs that existed in significant numbers in the national ecdraimy t
Plaintiff could have performed. (Tr. 24, PAGEID #: 65).

Il. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), “[t}he findings of the [Commissioner] as to any ifact,
supported by substantial evidence, shall be conclusive. . ..” “[S]ubstantiahegiis defined as
‘more than a scintilla of evidence but less than a preponderance; it is suentreladence as a
reasonable mind might accept as adequate to support a conclugkmgérs v. Comm’r of Soc.
Sec, 486 F.3d 234, 241 (6th Cir. 2007) (quoti@gtlip v. Sec’y of HHS25 F.3d 284, 286 (6th
Cir. 1994)). The Commissioner’s findings of fact must also be based upon theageowhole.
Harris v. Heckler 756 F.2d 431, 435 (6th Cir. 1985). To that end, the Court must “take into
account whatever in the record fairly detracts from [the] weight” of the Casioner’s
decision. Rhodes v. Comm’r of Soc. SeNo. 1:13cv-1147, 2015 WL 4881574, at *2 (S.D.
Ohio Aug. 17, 2015).

1. DISCUSSION

Plaintiff alleges tweerrors. See generallpoc. 12). First, Plaintiff assertthat the ALJ

erredat step three of the disability evaluation prodedailing to give sufficient consideration to

whether her impairments met or equaled Listing (AD4rior to December 6, 2015.1d( at 7).



Next, Plaintiff argues that the ALJ erred in failing to consider the impact ofséeere
impairment of obesity atach step of the sequential evaluatidd.)(

A. StepThree Analysis

The Court first considers Plaintiff's argumetitat the ALJ erred irfailing to give
sufficient consideration to whether her impairments met or equaled List0#A) prior to
December 6£2015. Stated simply Plaintiff asserts the record evidence establishes that she
satisfies thdisting. This Court disagrees.

The third step of the disability evaluation process asks the ALJ to compareinentia
impairments with an enumerated left medical conditions found in the Listing of Impairments
within 20 C.F.R. Part 404, Subpart P, AppendixSee20 C.F.R. § 416.920(a)(4)(iiifurner v.
Comm’r of Soc. Sec381 F. App’x 488, 491 (6th Cir. 2010). The Listing of Impairments recites
a number of ailments which the Social Security Administration has deemedée'svairgh to
prevent an individual from doing any gainful activity, regardless of his or heedgeation, or
work experience.” 20 C.F.R.416.925(a). Each listing describes “thigjective medical and
other findings needed to satisfy the criteria of that listing.” 20 C.F.R. § 416.@5(dhe
claimant bearshe burden of sowing that her impairment meets or medica&quals disting.
SeeWalters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997).

Listing 1.04A), which concerns spinal disordepsovides:

1.04Disorders of the sping.g. herniated nucleus pulposspinal arachnoiditis

spinal stenosjsosteoarthritis degenerative disc diseadacet arthritis vertebral

fracture, resulting in compromise of a nerve rdotcluding the cada equingor

the spinal cord. With:

A. Evidence of nerve root compressiortharacterized by newandomic

distribution of pain, limitation of motion of the spine, motor loss (atrophy
with associated muscle weakness or muscle weakness) accompanied by

sensory or reflex loss and, if there is involvement of the lower back, positive
straightleg rasing test(sitting and supine)|.]
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20 C.F.R. Pt. 404, Sbpt P, App. 1184. Thus, for Plaintiff to have been found disabled at step
three, she must have had a spinal disorder that resulted in compromise of a nervithroot w
neuroanatomic distribution of pain, riitation of motion of the sp& motor loss (muscle
weakness) accompanied by a sensory or reflex loss,tartle extent Plaintifff'smpairment
involvesherlower back.apositive straighteg rasing test Id.

Here,the ALJ stated explicitly thate considered whether Plaintiff's impairments met or
equaledthe requirements fahe listings despite the fact that “claimant’s representative did not
argue that any of the listings were applicable during the hearing....” (TrAGED #: 60);
(seealso Tr. 60, PAGEID #: 101) (closing remarks of Plaintiff's counsel, indicating that she is
“not arguing the listing here in this case” because she didn’t believe thigl}y &maugh”). The
ALJ’s decision provides, in relevant part:

Medical evidence does naifgort a finding that the claimant meets or equals the

criteria set out in listing 1.04. There is no radiological or clinical evidence of

nerve root compression, spinal arachnoiditis, or lumbar spinal stensgisnigein

pseudoclaudicatiorMedical imaging has instead characterized the degenerative

changes as mild to moderate in nature and neuromotor findings have remained
largely unremarkable throughout the cast majority of the record.
(Tr. 19-20, PAGEID #: 6661) (citing Exhibits C1F, p. 3—4; C2F, p. 4-5, 26; C3F, p. 13-16, 39—
40, 5156, 83-86, 132, 16667; C4F, p. 1831; C5F, p. 23; C10F, p. 2631; C12F, p. 3642,
50; C15F, p. 16) The ALJ also relied upon physiciaas the initial and reconsideration levels
who found Plaintiff not disabled after msidering Plaintiff's impairments in conjunction with,
inter alia, Listing 1.04. $eeTr. 65-116, PAGEID #: 107-58).
The evidence supports the ALJ’s finding. Plaintiff presents no evidenceoofigromise

of a nerve root with nearanatomicdistribution of painand, as Defendant explains, Plaintiff's

subjective complaints alone may not form the basis for such a findeg20 C.F.R. Pt. 404,



Sbpt P, App. 1, §.04D) (“[P]hysical findings must be determined on the basis of objective
observéion during the examination and not simply a report of the individual's allegati¢se
also Tr. 21, PAGEID #: 62, n.§the ALJ noting that “[tlhe January 2013 MRI of the lumbar
spine indicated the disc protrusion abutted the left L5 nerve root, but there was no evidence of
any definitive impingement or compression”)Plaintiff's range ofmotion of the spia often
wentuntestedgee, e.g.Tr. 346, PAGEID #: 392 (July 19, 2012 exam); Tr. 345, PAGEID #: 391
(September 25, 2012 exam); Tr. 341, PAGEID #: IBovember 21, 201zxam)), and
examinations revealed generallgrmal or almost normal strength in her extremi(e=e, e.g.
Tr. 346, PAGEID #: 392 (noting upper extremity strength is normal at 5/5 and, in the lower
extremities, strength is 4+ on the left, 4+ tooh& the right); Tr. 345, PAGEID #: 391ir(ding
bilateral upper extremity strength is §/9r. 341, PAGEID #: 387 (noting bilateral upper and
lower extremity strength is 56

Although there is some evidence thintiff hassensory or reflex losésee, e.g. Tr.
346, PAGEID #: 394finding upperextremity sensation was intact ligcreased sensatiam
Plaintiff's left lateral thigh) and some positive straighteg rasing tests(see, e.g.Tr. 343,
PAGEID #: 389) Plaintiff fails to satisfy all of requirements for the listinBlanton v. Soc. Sec.
Admin, 118 F. App’x 3,6 (6th Cir. 2004) (seeDoc. 12 at 10 (acknowledging that “perhaps”
Plaintiff did not satisfy the requirements of the listing “simultaneous|[ly]Based onthe
foregoing, Plaintiff failed to satisfy her burden at step thraed her first statementf error is

without merit



B. Consideration of Plaintiff's Obesity

Plaintiff next argues the ALJ did not consider her obesity as requirdielrggulations.
Social Security Ruling 0R1p, 2000 WL 628049 (Sept. 12, 2002), explains the Administration’s
policy and protocol on evaluating obesity. “Obesity is a complex, chronic diseaseafiezec
by excessive accumulation of body fat.” SSR0A®. The Ruling further recognizes obesity as
“a risk factor that increases an individual’'s chances of developing impdsnre most body
systems” and notes that obesity “commonly leads to, and often complicates, chseagediof
the cardiovascular, respiratory, and musculoskeletal body symptaimat *3. Additionally,
“obesity may also cause or contribute to mental impairments such as dapfdssi Despite
obesity being a risk factor, the Ruling cautions that it “does not mean that individitials
obesity necessarily have any of these impairmentd.” The Ruling directs ALJs to consider
obesity in determiningd1l) whether aclaimant has a medicampairment, (2) whether that
medical impairment is sever€) whether the claimant’s impairment meets or equals a listed
impairment, and (4yvhether the claimant could perform her past work or other work existing in
significant numbers.|d.

Here, the ALJ considere@laintiff’'s obesitymore than once.The ALJfound it to be a
severampairment(Tr. 17, PAGEID #: 58, andfurther remarked:

The claimant, who is 63 inches tall, has weighed approximately 180 to 190

poundssince her alleged onset dafeg, e.g.Exhibits C7F, p. 5, 11, 13, 391;

C14F, p. 2). This equates to a BMI range between 31.9 and 33.7, which places

the claimant into the mildest range of clinical obesity as defined by the diagnostic

medical criteriadiscussed in Social Security Ruling 02-1p.
(Tr. 21, PAGEID #: 62, n4 The ALJalsoconsideredhe numerousilmentsthat obesity can

exa®@rbate, likebreathing difficulties, an inability to abd for long periods of time, aridhee

pain. (See generdl Tr. 1724, PAGEID # 5865). Finally, the ALJnoted recurrent findings of

10



a “mild level of clinical obesity” (Tr. 21, PAGEID #: 62), and citegedical opinions ning
Plaintiff's weight (Tr. 19-20, AGEID #: 60—61(citing e.g, Exhibit C1F, Tr. 341 PAGEID #:
387 (noting height of 5’3" and weight of 178)r. 343, PAGEID #:. 389 (same); Tr. 345,
PAGEID #: 391 (same); Tr. 347, PAGEID #: 393 (noting height of 5’3" and weight 9).183
The Sixth Circuit has found such reliance relevant wéwealyzing anALJ’s consideration of
obesity SeeBledsoe v. Barnhartl65 F. App’x 408, 41412 (6th Cir. 2008) (upholding denial
of benefits where ALJ “made explicit mention pfdintiff’'s] obesity in his finding of facts” and
credited the opinions of experts who considered plaintiff's obesity). AccordinghAlths
consideration of obesity was sufficient.
V. CONCLUSION

For the foregoing reasons, it RECOMMENDED that Plaintiff's Statement of réors

be OVERRULED, and that judgment be entered in favor of Defendant.
V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objettdidhsse
specific proposed findings or recommendationswtnich objection is made, together with
supporting authority for the objection(s). A judge of this Court shall malde axovo
determinatiorof those portions of the report or specified proposed findings or recommendations
to which objection is made. Upgmoper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recommit this matter to the magistrate judge with instructions. Z8 U.S
8 6360)(1). Failure to object to the Report and Recommendation will result in a waiver of t

right to have the district judge review the Report and Recommenddéionovo and also

11



operates as a waiver of the right to appeal the decision of the Districtadopting the Report
and RecommendatiorSee Thomas v. Ard74 U.S. 140, 152-53 (1985).

IT IS SO ORDERED.

Date: November 20, 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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