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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

NASSIR CAUTHON,

Petitioner,
Case No. 2:17-cv-272
V. JUDGE GEORGE C. SMITH
Magistrate Judge King
WARDEN, MARION
CORRECTIONAL INSTITUTION,

Respondent.

OPINION AND ORDER

Petitioner, a state prisoner, seeks a writ dfelaa corpus pursuant to 28 U.S.C. § 2254.
This matter is before the Court on Petitiondffstion for Stay of Proceedind®oc. 16) and on
Petitioner'sMotion(s) for Production of Trial TranscriptéDocs. 17, 21). For the following
reasons, these motions &E&NIED. Petitioner may have 21 days in which to file a traverse to
the Return of Writ (Doc. 145ee OrdefDoc. 19).
Factsand Procedural History
Petitioner challenges his June 2006 coneiwi following a jury fal in the Franklin
County Court of Common Pleas, on charges pkrand gross sexual imposition. The Ohio
Court of Appeals for the Tenth 8&rict summarized the facts apdobcedural history of the case
as follows:
Defendant-appellant, N.D.¢.appeals from the judgment of the
Franklin County Court of CommadRleas reinstating the judgment

of conviction following a renand from this court.

On June 17, 2005, appellant was inglicbn four counts of rape, in
violation of R.C. 2907.02, andne count of gross sexual

! Initials were used throughout the court'sropn, “[flor purposes of anonymity. .. State of Ohio v. [N.D.C ],
2008 —Ohio- 6120, 2008 WL 5049761, *6, (Ohio App" Tist. Nov. 25, 2008).
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imposition, in violation of R.C. 2907.05. A jury trial began on June
15, 2006. The jury returned verdicts finding appellant guilty of
three counts of rape and one count of gross sexual imposition.
Subsequent motions for acquittaldaa new trial were denied by
the trial court. By judgment entffiled July 3, 2006, the trial court
imposed consecutive life sentences for the rape convictions and a
five-year consecutive sentence for the gross sexual imposition
conviction. Appellant timely appealdd this court and asserted a
single assignment of erro6tate v. N.D.C., Franklin AppNo.
06AP-790, 2007-0Ohio—5088N:D.C. I").

The underlying facts of the coictions were set forth iN.D.C. |,
as follows:

In April 2005, “DR,” then agel2, resided with his mother
(hereafter “DR's mother”) aruis two younger stepbrothers, “DC,”
age seven, and “NC,” age eight, @olumbus, Ohio. Appellant is
the father of DC and NC, andehstepfather of DR; appellant
began dating DR's mother whBXR was three years of age.

On April 1, 2005, appellant moved back to DR's mother's
residence after being away for aipd of time. The state's theory

of the case was that appellant sexually assaulted DR on three
separate occasions, over an apprate two-week period in early
April 2005, while DR's mother was at work. DR testified that two
of the incidents occurred when he was cleaning the bathroom;
specifically, on both occasions, appellant entered the bathroom,
pulled down DR's pants, and ingztthis finger inside DR's anus.
DR related a third incident in whicappellant told him to go to his
mother's bedroom, take off his clothes, and lie on the bed. DR
testified that, as he was lyirfigce down on the bed, appellant got
on top of him and “put his penis inside my butt.” (Tr. Vol. II, at
266.)

DR's younger brothers both testidfieegarding the alleged incident
in the bedroom. Specifically, DRIsrother, NC, tesfied that he
observed his “dad on top of niyother” while looking through a
vent located in his bedroom. (Tr. Vol. lll, at 445.) DR's other
brother, DC, testified that hedked through his mother's bedroom
door and observed his father om tof DR on the bed. According
to DC, his father “[p]ut his priate part in my brother's behind.”
(Tr. Vol. 1ll, at 478.) Appellantnoticed DC standing near the
bedroom door, and he grabbed # bad struck DC on the legs.

Sha Clark is a medical social vker at Children's Hospital. On
May 23, 2005, Clark conducted an intiew with DR at Children's



Hospital. During the interview, DR indicated that, on several
occasions, he had been a victiinsexual abuse by appellant. DR
related that appellant had tded his private parts, and he
described different incidents occurring in the bathroom and one
incident that occurred in the bedroom.

Dr. Ellen McManus, an emergennyedical physician at Children's
Hospital, conducted a physical examination of DR on May 23,
2005. The physician noted nothing abnormal during the
examination.

In April 2005, DR's mother wasmployed and worked first shift
hours. Approximately two weeks after appellant had moved back
to her residence, DR's mother noticed some marks on DC's legs.
She asked NC about the marks on DC's legs, and NC told her
appellant “had whooped him for geg in trouble at school.” (Tr.

Vol. Ill, at 528.) Appellant moved out of the house on April 15,
2005, and, on May 16, 2005, DR's mother learned of the alleged
incident involving appellant and DR. She phoned the police, and
subsequently took the boys to Children's Hospital.

On cross-examination, DR's ther acknowledged that she had
concerns about appellant's sexuality, fearing he might do
something sexually inappropriate to her children. When she asked
DR whether any inappropriate astiwhad occurred, he repeatedly
told her nothing had happened.

The first witness for the defense was an uncle of DR's (hereafter
“DR's uncle”). In the spring of 2005, DR's uncle had a
conversation with DR about alledjsexual contact, and DR denied
having any such contact with appeit. DR's uncle testified that
DR told him about threatsfimother made to him (DR).

Kathleen Cooke is a private imnsteggator who investigated the
allegations at the request of fdese counsel. As part of the
investigation, Cooke interviewe DR's mother, who informed
Cooke that she started a new job on April 7, 2005.

On May 17, 2005, Columbus Poti Officer Wendell J. Tolber
responded to a 911 call at an address on Maryland Avenue.
According to Officer Tolber's port, the motherof an alleged
victim (DR) told the officer that her husband had molested the
victim, and that the “[v]ictim stad the incident occurred the end
part of 2004.” (Tr. Vol. IV, at 612.) A domestic violence detective
was contacted and advised ofethincident, but the detective



indicated he would not be mending due to the span of time
involved.

At trial, the parties entered ingo stipulation that Franklin County
Children Services caseworker Robin Glove, if called to testify,
would state that she intervied®R on May 6, 2005. During that
interview, DR denied any tobig or sexual contact by his
stepfather. Further, DR did namhake eye contact with the
caseworker during the interviewnéhad his back to her while he
was talking.

Id. at  3—13.

In N.D.C. || appellant raised one assignment of error, which
essentially alleged the trial cosrtinterpretation of Ohio's rape
shield law precluded him from offieg a defense that there was an
alternative explanation for ¢h conduct alleged. Specifically,
appellant argued the alleged victim, DR, was involved in several
instances of digital anal sexual iaity prior to the alleged conduct

in the instant case. In suppodppellant pointed to two 2003
reports from Children Services stay that “DR ‘put his finger up
DC's butt” and that DR'sausin committed anal penetration
against DR andreother relativeld. at I 16.

After review, this court concluded the trial court's blanket
exclusion of the evidence at issue, solely on the basis that such
evidence did not fit within onef the exceptionsinder the rape
shield statute, was errdrhis court held, based @tate v. Gardner
(1979), 59 Ohio St.2d 14, 391 N.E.2d 337, the trial court was
required to balance the state's interest which the statute is designed
to protect against the probative value of the excluded evidence, and
that appellant was entitled to hatye trial court assess whether the
evidence was relevant to ththeory presented, and, thus,
constituted a material fact, andhether application of the rape
shield statute was unconstitutiorad applied to the facts. This
court then stated:

While we conclude that the trial court erred in not
engaging in the requisite balancing un@Gardner,

we decline to reverse for a new trial at this time.
Rather, in light of the ord on appeal, we remand
this matter for the trial court to conduct a hearing
and, in the first instancengage in the appropriate
balancing analysis to determine whether appellant's
constitutional right to enfrontation requires that
evidence as to prior alleged sexual activity should



have been admitted, even assuming it would
otherwise be excluded by thape shield statute. If,
upon remand, the trial court determines that
appellant's right to cordntation outweighs the
state's interest in excluding this evidence, and that
the probative value of the evidence at issue
outweighs its prejudicial fleect with respect to a
material fact at issue, the trial court is instructed to
vacate appellant's conviction and grant a new trial.
Otherwise, the trial court shall reinstate the
judgments of convictionSee, e.g.State v. Boggs
(1992), 63 Ohio St.3d 418, 424, 588 N.E.2d 813
(following defendant's &l and conviction, matter
remanded to trial court to condud@h camera
hearing to determine, irirst instance, whether
evidence proffered by defense was properly
excluded as involving activity protected by rape
shield statute).

Id. at ¥ 36, 391 N.E.2d 337.

Upon remand from this court, géhtrial court conducted a hearing
on December 21, 2007. Neither party offered new evidence, but
both parties presented argumeb&sed on relevant case law and
the evidence admitted and/or offered at trial. After the hearing, the
trial court rendered a decisiamn February 19, 2008, stating, in
part:

* * * The FCCS March 5, 2003, report would be
relevant and probative if the allegations were
substantiated. However, this incident was
investigated and all involved denied the behavior.
The probative value of thisnsubstantiated report is
nil. Most certainly theras no clear proof that the
allegations in the March 5, 2003, FCCS report
actually occurred. When weighted against the
State's interest protected by the Rape Shield Law,
the State's interest prevalils.

* % %

*** The FCCS March 17, 2003, report concerning
DR's cousin committing anal penetration of DR is
probative and relevant. * * *



The evidentiary value of the FCCS report must be
considered in light of # eyewitness testimony of
these three children. * * When this diminished
evidentiary value is compared to the State's interest
protected by the Rape Shield Statute, the State's
interest prevails.

* % %

With all due respect to the appellate court, the child
victim's testimony concaing the sexual conduct
itself was not very detailed. This is common with
child sexual assault imms. DR's testimony was,
however, detailed concerning the events
surrounding the assaultse., events leading up to
and following, locations, witnesses to the bedroom
assault and what happened to the witnesses after the
fact. Having seen and hedtftk trial it is apparent to
this Court that the “details” referenced in Clark's
testimony and the proseooi argument were not
sexual conduct detail but rather situational detail.
When viewed in this light, the evidence of alleged
prior sexual experiences tfe child victim is much
less important to the defendant's case. The
defendant presented a gerous defense. DR's
mother, DR's uncle, and through stipulation, Robin
Glove of FCCS all testified that DR denied any
sexual contact by his stepfather. Dr. Ellen
McManus noted nothing abnormal during the
physical examination of DRDR's mother admitted
that DR's brother, NC, told her originally that
appellant “had whooped him for getting in trouble
at school.” (Tr. Vol. Ill, at 528.) Defense counsel
thoroughly cross examined DR's mother on matters
of bias and prejudice toward the defendant and
coaching of the child witnesses. It is simply untrue
that the defendant was latefenseless without the
evidence of DR's alleged prior sexual experience.

Accordingly, when this Court balances the State's
interest which the Rape ShdeStatute is designed to
protect against the probatiwalue of the excluded
evidence, the State's interest prevails.

The judgment of conviction is reinstated.



It is from this judgment appellaappeals and brgs the following
two assignments of error for our review:

First Assignment of Error:

Mr. Cauthon was denied the rigtdt confront and cross-examine
witnesses, a fair trial, and dueopess of law, in violation of the
fifth, sixth and fourteenth amendments to the U.S. Constitution and
Article 1, 88 10 and 16 of the Ohio Constitution, when the court
improperly limited cross-examination to preclude evidence of prior
sexual misconduct by the victim relevant to support the defense
theory of the case.

Second assignment of Error:

Mr. Cauthon was denied due preseof law, in violation of the
fifth, sixth and fourteenth amendments to the U.S. Constitution and
Article I, 88 10 and 16 of the Ohio Constitution, when the
indictment failed to allega culpable mental state.

State v. N.D.C No. 08AP-217, 2008 WL 5049761, *t-4 (Ohio App. 10th Dist. Nov. 25,
2008). On November 25, 2008, the appellate cdtirtreed the judgment of the trial courtd.
Petitioner did not timely appeal; however, Miarch 4, 2009, the OhiSupreme Court granted
Petitioner's motion for a delayed appe&itate v. N.D.C 121 Ohio St.3d 1406 (2009). On July
1, 2009, the Ohio Supreme Court declinecdoept jurisdictiorof the appeal.State v. N.D.C
1454 (Ohio 2009).

Petitioner pursued additionstiate collateral action.

Defendant filed [a] motion for leavto file a delayed motion for
new trial on December 5, 2014, asserting that he had recently
discovered that the alleged victistated “under oath, that he
testified untruthfully at trial anthe offenses of conviction did not
occur.” (Motion for Leave, 1.pefendant asserted that, although
D.R. admitted that he “came forward a couple of months after the
trial and stated he was not sebkyabused by [defendant],” no one
“did anything with [D.R.'s] recantation until it came to the
attention of Defendant in the past 2 years.” (Motion for Leave, 6.)
Defendant noted that D.R., ©, and N.C. first met with
defendant's current counsel on August 2, 2013, and that the boys
signed affidavits memorializingheir recantations on November



21, 2014. Defendant accordingly asserted that the evidence
“presented in these affidavits was not available at the time of trial
and could not have been reaably discovered through the
exercise of due diligence,” as “[tg can not force people to tell the
truth.” (Motion for Leave, 7.)

In their November 21, 2014 affidavits, D.R., D.C., and N.C. all
stated that they had recanteeithrial testimony shortly after the
trial. D.R. averred that, “[w]ithira couple of monthafter the trial”

he “again told the truth that [he] was not sexually abused by
[defendant].” (D.R. Affidavit, I 10.D.R. explained that, when he
initially denied being sexuallyabused by defendant, his mother
“whipped [him] with a belt and with her hands * * * she punched
[him] in [his] face and she demanded that [he] tell the truth. This
meant that [he] was coached by her to lie about [his] stepfather.”
(D.R. Affidavit,  6.) D.R. explained that he “felt a huge amount of
pressure from [hjsmom and [he] finally gaven and said what she
wanted [him] to say.” (D.R .Affidat, § 7.) D.R. stated that, for as
long as he could remember, histiver had “falsely accused people
of sex abuse.” (D.R. Affidavit, T 9.) D.R. averred that defendant
was “in prison for something heddnot do.” (D.R. Affidavit, 1 11.)
N.C. stated that he “told [his] mom 1 month after trial that [his]
dad [was] innocent.” (N.C. Affidavit] 9.) D.C. averred that “[flor
years [he][has] been telling othdtsat [his] father never molested
[his] brother.” (D.C. Affidavit, 19.) N.C.'s and D.C.'s affidavits
corroborated D.R.'s statementgaeding their mother's influence
on their testimonies.

The state filed a memorandurontra to the motion for leave on
December 11, 2014. The state noted that defendant had knowledge
of the purported recantations more than five years ago, because “in
June 2010, the defendant submitted to the Court a letter from the
defendant's former attorney, dated December 1, 2009, which
detailed the inquiry former counsel had conducted into the same
claim defendant now presenis., that the victim and witnesses
had recanted their testimony.” (MenContra, 11.) The state thus
asserted that defendant failed td w@h reasonable diligence after
discovering this evidence.

The record contains a December 1, 2009 letter from attorney
Richard Cline. In the letter, li@e explains that, after he was

appointed to represent defendant his first appeal, defendant

contacted Cline and asked if he would be “willing to assist
[defendant] in preparing and filing a motion for new trial based on
newly discovered evidence.” (Cline Letter, 1.) Cline stated that the
“basis for the motion was that the alleged victim and the two



witnesses * * * had recanted thdrial testimony and were now
willing to testify that [N.D.C.] did not commit the criminal acts
with which he was charged.” (Clirieetter, 1.) Cline stated that he
“explained to [N.D.C.] that he would have to retain counsel” to file
the motion for new trial, and that Cline would not work on the
matter until his “retainer was paidCline Letter, 1-2.) Defendant
eventually paid Cline, and Cline was able to secure one meeting
with the boys.

During that meeting, “the boys madtatements to [Cline] that
raised issues about whether thegre truly recanting their trial
testimony. The boys did state that their trial testimony was false,
but were unable or unwilling to explain why they gave false
testimony at trial.” (Cline Letter2.) Cline felt that without an
explanation, the boys' recantationsuld not support a motion for

a new trial based on newly discogd evidence. Cline was never
able to speak with the boys agdwowever, as their mother refused
to make them available for a second interview. Cline noted that,
“[a]t this point, it may be that the only affidavit that will be
available to [N.D.C.] to suppotiis motion will be my affidavit
recounting the conversation | had with each of the boys.” (Cline
Letter, 3.) Defendant eventualiyed Cline and sought a refund of
the retainer fee.

The record also contains a ¥&, 2010 handwritten letter from
defendant to the trial court judge.tlme letter, defendant notes that
the judge may be unaware “dhe most recent recantations
involved with [the] case,” and inforsrthe judge thdtll three kids
went to my former lawyer Richard Cline and told him that they
lied at trial.” (Defendant's Letteto Judge Hogan, 1.) Defendant
asked the judge if he could “subpaethe family to your chambers
for a deposition,” to show thatetkids were pressured into lieing
[sic] in the first place.” (Defedant's Letter to Judge Hogan, 2.)

The trial court denied defendant's motion for leave to file a delayed
motion for new trial on December 30, 2014. The court reviewed
the record, and observed thatfedtelant “had knowledge of the
purported recantations more théwe years ago.” (Decision, 3.)
The court noted that, “[s]pecifically, four and one-half years ago,
in June 2010, the defendant submitted to the Court a letter from the
defendant's former attorney, dated December 1, 2009, which
detailed the inquiry former counsel had conducted into the same
claim defendant now presents(Decision, 3.) The court also
observed that “defendant's currecunsel asserts that he was
aware of the defendant's claim mdéhan one year ago.” (Decision,

3.) As such, the court concluded that, “[u]lnquestionably, the



defendant failed to act with reasdie diligence given his failure

to present this information within a reasonable time after

discovering it.” (Decision, 4.)
State v. N.D.C No. 15AP-63, 2015 WL 5209424, at *3H© App. 10th Dist. Sept. 8, 2015).
On September 8, 2015, the appellate court affirthedrial court’s denial of Petitioner's motion
for leave to file a delayed motion for new tridl. On April 20, 2016, the Ohio Supreme Court
declined to accept jurigttion of the appealState v. N.D.C 145 Ohio St.3d 1446 (2016).

On March 29, 2017, Petitioner filed this action under 28 U.S.C. § 2244 asserts that
he was denied the right to cooit and cross-examine the witses against him in violation of
his right to due process (claims one and twbgt he was denied a fair trial because the
Indictment failed to allege any culpable mental stgtlaim three); and that he is actually
innocent of the charges in view k#cantations by the alleged victim and child witnesses, and the
trial court erred in denying siidelayed motion for a new trial (claim four). On April 3, 2017,
Petitioner amended thBetition to include affidavits from thealleged victim and witnesses.
(Doc. 5, PagelD# 42-47). Respondent contendsthigfiction is barred by the one-year statute
of limitations established by 28 U.S.C. § 2244(djl,aalternatively, that Riéoner’s claims are
procedurally defaultkor without merit.

Motionsfor Production of Transcripts

Petitioner has filed two motions asking tlRéspondent be required to provide a free
copy of transcripts from his trial, sentencing, and December 12, B#¥dnerhearing. (Doc.
17, PagelD# 1431). Respondent attachedpy of these trial transcripts to tiReturn of Writ
(Doc. 15), and they are a parttbé record before the Court. Wever, Respondent concedes that

a copy of the transcripts was not served on iBeét, taking the position that, in light of

2 Petitioner originally filed the action in the Northern Bisttof Ohio. The action was subsequently transferred to
this Court Order (Doc. 4).
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Respondent’s “procedural defenses of time-b@n-cognizability and procedural default,”
Respondent was not required to provide a sepaogtg of the transcript® Petitioner in these
proceedingsRespondent’s Opposition to petitioner’s o to Stay (Doc. 16) and Motion for
Trial Transcripts (Doc. 17 Doc. 20, PagelD# 1444-47). Petitiomepresents that he did not
previously obtain a copy of his transcripts frbims former counsel, and hesists that he needs
to review the transcripts in order to substdetibis gateway claim of actual innocence and to
support the recanting affidavits of the alleged victim and witnesstetion for Production of
Trial Transcripts(Doc. 21, PagelD# 1448).

“It is well established that a state court mpsivide an indigent defendant a copy of his
trial transcripts and court records so thatdbendant may prosecutés direct appeal.’Kyle v.
GansheimerNo. 5:11-cv-1395, 2011 WL 4566363, at *2.N Ohio Sept. 29, 2011) (denying
request for free transcript where the petitionerrditiallege that his attorney did not previously
obtain a copy of the transcripts and he faileghow a “particularized need” for the transcripts
on collateral review) (citingGriffin v. lllinois, 351 U.S. 12 (1956)). However, “[tlhe
Constitution does not require that an indigent defendant be provided a free transcript for use in
attacking his conviction collaterally if a trsaript was available on direct appeald. (citing
United States v. MacCollgmM26 U.S. 317, 325-326 (1976ke also Jones v. TibbaNo. 5:13-
cv-1171, 2014 WL 1806784, at *9 (N.D. Ohio May 7, 20¢4egally, it is wdl established that
an appellant does not have an unqualified rightttarescript at the stateexpense in a collateral
matter.”) (citingMacCollom 424 U.S. at 317Rickard v. Burton2 Fed.Appx. 469, 470 (6th Cir.
2001)). In order to obtain a free copy of the s@ipt, a habeas petitioner must show that the

transcript is required in order to detene non-frivolous issues in his caSee als®28 U.S.C. §

11



753(f) (addressing the issue foée transcripts in collateralttacks under 28 U.S.C. § 2255 on
federal convictions). Petitioner $idailed to make that showing.

Although Petitioner represents that he “haser received a copy ahy transcripts from
former counsel,Motion for Production of Trial Transcripté€Doc. 21, PagelD# 1448), Petitioner
does not allege, and the record sloet reflect, that his priortarneys did not obtain a copy of
the transcripts, or that Petitioner is unable t@wbt or has even attemgteo obtain - a copy of
those transcripts from his former couns€urther, neithethe state court'Sardnerhearing, nor
the transcript of Petitioner's sentencing hegriwill assist him in establishing his actual
innocence. Moreover, Petitioner has submitted doanting affidavits in support of this claim.
See Motion to Amend Record/Petition Habeas Cofec. 8, PagelD# 55-60). Finally, the
transcripts have been made a part of the rebefdre this Court and are available for this
Court’s review.

Under all these circumstances, Petitionegquests for a free copy of the transcripts
(Docs. 17, 21) arBENIED.

Motion for Stay

Petitioner also asks that these proceedingstéged so that he might pursue a delayed
application to reopen his appeal pursguto Ohio Appellate Rule 26(B)Motion for Stay of
Proceedings (Doc. 16). According to Petitioner, théndictment contained multiple
undifferentiated and duplicative clgas and he seeks to raiseRinle 26(B) proceedings a claim
that his convictions therefore violate the ubte Jeopardy Clause. Presumably, Petitioner
intends to thereafter further amend Begitionto include that issue.

Before a federal habeas coaray grant relief, a state prisoner must exhaust his available

remedies in the state courts. 28 U.S.C. § 2254(bitaktille v. Peoples489 U.S. 346, 349

12



(1989); Silverburg v. Evitts993 F.2d 124, 126 (6th Cir. 1993)f a habeas g#ioner has the
right under state law to raise a claim by any ab#&l@rocedure, he has not exhausted that claim.
28 U.S.C. § 2254(b), (c). Moreave constitutional claim for hef must be presented to the
state's highest court in order gatisfy the exhaustion requiremer®’'Sullivan v. Boerckelb526
U.S. 838 (1999)Manning v. Alexande©12 F.2d 878, 881 (6th Cir. 1990).

Furthermore, federal habeas coumtgy not entertain “mixed petitiong,&., petitions that
present both exhausted and unexhausted claiose v. Lundy55 U.S. 509 (1982). However,
federal courts have the discretido stay a mixed petition inrder to permit a petitioner to
present any unexhausted claim to the state courtshando return to fedel court for review of
all, now exhausted, claims.Rhines v. Weber544 U.S. 269 (2005). Stays under these
circumstances should be only sparingly used; stays are not appropriate, for example, when the
unexhausted grounds are plainly meritlekk. at 278. But where the statute of limitations may
bar a petitioner from re-filing his habeas corpastion after exhaustingate remedies, a federal
habeas court may stay proceedings where the petitioner demonstrates “good cause” for failing to
exhaust state remedies, his unexted claim is “potentially meritorious,” and “there is no
indication that the petitioner engaged iteimtionally dilatory litigation tactics.’ld. at 277-78.

It is significant that none of éhclaims that are currently beéothis Court isinexhausted.

Some courts, including lower couststhin the SixthCircuit, have
declined to extend th&hines stay-and-abeyance procedure to
petitions, such as this, caming only unexhausted claimSee

e.g., Rasberry v. Garciad48 F.3d 1150, 1154 (9th Cir. 2006);
Hust v. Costellp329 F. Supp. 2d 377, 380 (E.D. N.Y. 2004) (and
cases cited thereinRobinson v. GidleyNo. 2:15¢cv10572, 2015
WL 1120118, at *2 (E.D. MichMar.11, 2015) (and numerous
cases cited therein)aylor v. Kelly No. 1:13cv2577, 2014 WL
4436595, at *1, *9 (N.D. Ohio Sept.9, 2014) (and numerous cases
cited therein);Secessions v. Warden, Lebanon Corr. .)nkio.

5:13cv195, 2014 WL 2919186, at *1, ¥.D. Ohio June 27,
2014); Gatlin v. Clipper No. 5:13cv2434, 2014 WL 2743208, at

13



*2,*5 (N.D. Ohio June 17, 2014and cases cited thereif)arren

v. Warren No. 2:13cv11234, 2013 WL 1875948, at *2 (E.D. Mich.
May 3, 2013);Sidibeh v. BuchananNo. 2:12cv558, 2012 WL
6568231, at *8 (S.D. Ohio Dec.17, 2012) (King, M.Rgport &
Recommendatign adopted, 2013 WL 80362 (S.D. Ohio Jan.27,
2013) (Graham, J.Mimms, supra2009 WL 890509, at *But cf.
Doe v. Jones762 F.3d 1174, 1176-81 (10th Cir. 2014) (holding
that the district court hatlliscretion to consider Rhinesstay even
though petitioner filed an unmixegetition” in a case where the
petitioner had “little chance ofxbausting [his] claims in state
court and returning to federal court before the limitations period”
expired), cert. denied —U.S. — , 135 S.Ct. 1424, 191 L.Ed.2d
386 (2015);Heleva v. Brooks581 F.3d 187, 191-92 (3d Cir.
2009) (holding that the districtourt erred in ruling thatRhines
confines the availability of ay-and-abeyance solely to mixed
petitions” given that irPace v. DiGuglielmp544 U.S. 408, 125
S.Ct. 1807, 161 L.Ed.2d 669 (2005), which was decided one month
after Rhines the Supreme Court “sanctioned the use of stay-and-
abeyance in a context outside tldtmixed petitions” in a case
involving the petitioner's “reasoni@bconfusion about state filing
requirements”)Hyman v. Keller No. 106652, 2011 WL 3489092,
at *10-11 (4th Cir. Aug. 10, 2011) (samBplis v. Chambers454
F.3d 721, 724-25 (7th €i2006) (vacating th dismissal of a
habeas petition containing oniyexhausted claims and remanding
with instructions to consider whether a stay was warranted in case
where any future habeas petitimould be time-baed). Courts
that have held [that] a stay isajppropriate for peibns containing
only unexhausted claims have reasrihat (1) the district court
lacks jurisdiction over the petitiowhile the petitioner pursues his
claims in state court in the abseraf “exhausted claims that could
stay the petition;” and (2) “if district courts were to stay habeas
petitions that were completely wieusted in order to maintain
their timeliness under the AEDPA deral courts would be turned
into a jurisdictional parkindpt for unexhausted claimskust 329

F. Supp. 2d at 380 (internal citati and quotation marks omitted);
Warren, supra2013 WL 1875948, at *Xee also United States v
Hickman, 191 F. App'x 756, 757 (10th Cir. 2006) (denying
certificate of appealability irma case where a petition containing
only unexhausted claims was dissed rather than stayed).

Peterson v. Warden, Pickaway Corr. ln#o. 1:14-cv-604, 2015 WB970171, at *7 (S.D. Ohio
June 30, 2015) (declining to resolve the isswecduse there appears to be a conflict among the

circuit courts and it does not appear that $ingh Circuit has weighed in on the issue[.Bge
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also Gaitlin v. Clipper No. 5:13CV2434, 2014 WL 2743208, at *2 (N.D. Ohio June 17, 2014)
(holding that stay and abeyance procedure doeapply where the petitioner does not present a
mixed petition) (citingWitherspoon v. Howesl:07-CV-981, 2008 WL 3833751 *2 (W.D.
Mich. Aug. 13, 2008)Draheim v. Harry No. 1:05—cv-587, 2005 WL 2758089 at *3 (W.D.
Mich. Oct.25, 2005)).

This Court need not resolve this issue becausany event, the record does not reflect
that a stay is warranted. As discusseiia, the statute of limitabns governing Petitioner’'s
current and (presumably) proposed claims hesadl expired. Moreover, Petitioner has failed
to establish good cause for failing, to date, tospe a delayed Rule 26(B) application. His
proposed unexhausted claim would have been readparent from the face of the record years
ago, and at the time of his tridRetitioner has yet to pursue a ¢geeld Rule 26(B) application. In
view of these facts, the statppellate court would most cer§i deny a delayed Rule 26(B)
application at this time. Thi€ourt cannot, therefore, conde that the proposed unexhausted
claim is potentially meritorious, dkat term is contemplated Rhines See Childers v. Warden,
Chillicothe Correctional InstitutionNo. 2:13-cv-991, 2014 WL 3828429, at *4 (S.D. Ohio Aug.
4, 2014) (citingToledo v. BanksNo. 09—cv—-614, 2010 WL 2620593, at *5 (S.D.Ohio June 25,
2010) (citingWilliams v. Thaler602 F.3d 291 (5th Cir. 2010)eville v. Dretke423 F.3d 474,
480 (5th Cir. 2005)Carter v. Frie| 415 F.Supp.2d 1314, 1321-22 (D.Utah 20@&Xott v.
Sheldon 2009 2982866 (N.D.Ohio September 11, 208%ng v. Wolfe2009 WL 1607769, *7,
Case No. 2:08—cv-0044 (S.D.Ohio June 9, 20B8iley v. Eberlin 2009 WL 1585006, *7, Case
No. 2:08-cv—-839 (S.D.Ohio June 4, 2009)). In shestay of proceedings to permit Petitioner
to pursue a motion that haslgttif any, likelihood of sucas is simply unwarranted.

Petitioner'sMotion for Stay of Proceeding®oc. 16) is thereforBENIED.

15



In sum, Petitioner'sMotion for Stay ofProceedings(Doc. 16) is DENIED and
Petitioner'sMotion(s) for Production of Trial Transcrip{®ocs. 17, 21) are likewideENIED.
Petitioner may have 21 days from the date of @psion and Ordetto file his traverse

to theReturn of Writ(Doc. 14).See OrdefDoc. 19).

s/ _Norah McCann King
Norah McCann King
UnitedStatesMagistrateJudge

September 7, 2017
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