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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DESEAN SPRAGGINS,
Plaintiff, Civil Action 2:17-cv-273
V. Judge James L. Graham

Magistrate Judge Elizabeth P. Deavers

DIRECTOR CHARLOTTEE.
OWENS, et al.,

Defendants.

REPORT AND RECOMMENDATION

Plaintiff, a state inmate under the supeonsof the Ohio Department of Rehabilitation
and correction, brings this paoiser civil rights action under 42.S.C. § 1983. (ECF Nos. 1 &
16.) This matter is before the Coaua spontdor an initial screen of Plaintiffs Amended
Complaint as required by 28 U.S.C. § 1915Adentify cognizable claims and to recommend
dismissal of Plaintiff's Complaint, or any panti of it, which is frivobus, malicious, fails to
state a claim upon which relief may be grantecgemks monetary relief from a defendant who is
immune from such relief. 28 U.S.C. § 1915A(b).

The Undersigned finds thatthis early, initial screening stage Plaintiff’'s claims alleging
violation of the Eighth Amendment againstf®edant Sexton and Showalter arguably state
claims for relief that can be granted and, therelREECOM M ENDS that those claims continue
against Defendants Sexton and Showalter irr thdividual capacities. The Undersigned finds
that the Amended Complaint fatls state claims on which reliean be granted with respect to

all other defendants and claims. For the reasons that follovRE@&ROM M ENDED that the
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CourtDISMISS all of Plaintiff’'s other claims for failuréo assert any claim on which relief may
be granted.
l.

According to the Amended Complaint,November and December 2016, Plaintiff filed
several grievances with Defendant Henry in¢egpacity as unit manager alleging “harassment,
threats, discrimination, retaliation, and sdxuaconduct” by Defendant Anderson. (ECF No.
16 at 5.) Plaintiff states that he also submitted similar grievances to Defendants Diehl and
Wilson in their capacities asstitutional inspectors.lq.) Plaintiff also sates that on November
9, 2016, he reported another inmate’s sexualondact to Defendant Hall, who then allegedly
placed Plaintiff in segregation as punishmeid.) (Plaintiff further stags that the next day he
suffered humiliation, harassment, discriminatictaliation, and mental abuse by Defendant
Rigsby because Plaintiff identifies as transgendiek) (According to Plaintiff, he filed
grievances against Defendant Rigsby with Defendants Henry and Rdrtjy. (

Plaintiff alleges that on December 11, 206fendant Evans verbally harassed him and
expressed “anti-gay sentimentsld.j Plaintiff states that hided a grievance with Defendant
Posey. Id.) Plaintiff further allges that on December 20, 201t library aid, Defendant
Harmon, humiliated, harassed, and threatened Plainiff) Plaintiff states that he filed a
grievance with Defendant Williams “who [has] always been bias[ed] towards plaintdf)’ (

Plaintiff alleges that on December 26, 20don return from pill call, he was strip
searched by Defendants Johnson and Skaggsh Wwhaintiff claims was “unreasonable.ld )
Plaintiff states that he filed grievances with Defendants Byrd and Pédry. Rlaintiff claims
that on January 2, 2017, DefendarasiRda and Wright verbally abed and harassed Plaintiff

“in a threatening manner.”ld. at 6.) Plaintiff stags that he filed a grievance with Defendant



Howard. (d.) Plaintiff also claimghat, on the same day, DefendaWright and Pacinda made
derogatory comments about Pitif’'s sexuality and that hiled another grievance with
Defendant Howard. Iq.)

According to Plaintiff, on March 23, 2017, Defendant Smith verbally abused and
humiliated Plaintiff while escorting him back to his cell from a mental health appointment. (
Plaintiff claims that he “then began to beat@ated on by [Defendant] Smith every time she was
working in Plaintiff's presence.”lq.) Plaintiff claims that oduly 7, 2017, Defendant Campbell
“gaze[d] upon Plaintiff momentarily in a sexumanner” while Plaintiff was washingld()
Plaintiff states that he filedgrievance with Defendant Hallld() According to Plaintiff, he
was called to the captain’s office where Defend@tton threatened Defeant with retaliation
if he continued reporting staff misconductd.) Plaintiff states thate then filed grievances
with Defendants Howard and DiehlldJ)

Plaintiff alleges that On July 11, 2017,fBedant Showalter made “false allegations”
against Plaintiff and expressed “anti-gay seatiis,” including derogatory names “under her
breath. [d. at 7) Plaintiff states #t Defendant Showalter filéd false conduct report,” which
prompted Plaintiff to file additional griemaes with Defendants Howard and DieHb. Y
Plaintiff also alleges thaturing a mental health call duly 12, 2017, Defendant Gardener
harassed and verbally abused Plaintiff atd Rdaintiff, “You are always needy.”ld.) Plaintiff
states that he subsequently filed grievances with Defendants Miller, Diehl, and Willidms. (
Plaintiff further alleges thain July 22 and 23, 2017, Defenddurch “maliciously disclosed
Plaintiff's conduct report to inmates . . . [and] sthto inmates . . . [that] Plaintiff gave someone
HIV.” (Id.) According to Plaintiff Defendant Marsh’s commentsldped Plaintiff at potential

risk.” (Id.) Plaintiff states that heeported Defendant Marsh’s comments to Defendants Evans,



Browning, and Pollard claiming that all #e “fail[ed] to progct” Plaintiff. (d.) Plaintiff states
that he filed grievances witbefendants Howard and Diehlld() Plaintiff claims that, on July
25, 2017, a Lieutenant Lindsey, who is not namead defendant, “attacked” Plaintiffd.)
Plaintiff provides no further inforation about this incident.

Plaintiff claims that on August 9, 2017, Deflant Sexton mentally abused and harassed
Plaintiff. (Id. at 8.) According to Plaintiff, DefendaBexton “stated to Plaintiff he don’t give a
fuck why Plaintiff [is] on suicide watch . [and he] encourage[ed] Plaintiff repeatedly three
times to kill yourself.” [d.) Plaintiff stated tat he filed grievances with Defendants Howard
and Diehl. [d.) Plaintiff also statethat he talked to Defendant Byrd about the alleged
misconduct. I¢l.) Plaintiff further statethat he filed grievancealeging staff misconduct and
inmate sexual misconduct to DefendantsitePerry, Howard, Diehl, and Wilsonld()

Plaintiff states that he also met with anddigrievances with Defendant Hooks and then filed
grievances against Defendant Hooks when he failed to lact. Klaintiff says that he “wrote
numerous grievances and appeals” to Defendélson, who “did not properly investigate but
maliciously conspired with administrationi denying every grievece and appeal.ld.)

Plaintiff claims that Defedants’ actions and inactions amount to “cruel and unusual
punishment . . . that caused greahpd mind and body to Plaintiff.” Id. at 9.) Plaintiff seeks
damages “in excess of $37,000.00 for nominal damages, compensatory damages, punitive
damages . . . and any other relief thru€ deemed just and appropriateld.)

.

Congress enacted 28 U.S.C. § 1915, the fedefaima pauperistatute, seeking to

“lower judicial access lyaers to the indigent."Denton v. Hernande504 U.S. 25, 31 (1992).

In doing so, however, “Congress recognized thétigant whose filing feesand court costs are



assumed by the public, unlike a paying litigant, lacks an economic incentive to refrain from
filing frivolous, malicious, orepetitive lawsuits.” 1d. at 31 (quotindNeitzke v. Williams490
U.S. 319, 324 (1989)). To address ttisicern, Congress included subsectiohde)part of the
statute, which provides in pertinent part:

(2) Notwithstanding any filing fee, ong portion thereof, that may have been
paid, the court shall dismiss the casarat time if the court determines that--

(B) the action or appeal--
(i) is frivolous or malicious;
(i) fails to state a claim on whicrelief may be granted; or . . ..
28 U.S.C. § 1915(e)j@B)(i) & (ii); Denton 504 U.S. at 31. Thus, § 1915(e) requsea sponte
dismissal of an action upon the@t's determination that the aati is frivolous or malicious, or
upon determination that the action fails toestatclaim upon which relief may be granted.

To properly state a claim upon which reliefyntee granted, a platifiit must satisfy the
basic federal pleading requirements set forthaderal Rule of Civil Procedure 8(e§ee also
Hill v. Lappin, 630 F.3d 468, 470—71 (6th Cir. 2010) (applytregleral Rule of Civil Procedure
12(b)(6) standards to reviemnder 28 U.S.C. 88 1915A and 191%2¢(B)(ii)). Under Rule
8(a)(2), a complaint must contain a “short ghan statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.&a)(2). Thus, Rule 8(a) “imposes legalfactual
demands on the authors of complaint$8630 Southfield LtdP’'Shipv. Flagstar BankF.S.B,
727 F.3d 502, 503 (6th Cir. 2013).

Although this pleading standadies not require “detaileddtual allegations,’ . . . [a]

pleading that offers ‘labels andmclusions’ or ‘a formulaic recitation of the elements of a cause

'Formerly 28 U.S.C. § 1915(d).



of action,” is insufficient. Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atlantic

Corp. v. Twombly550 U.S. 544, 555 (2007)). A complaintlwot “suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furtér factual enhancement.Td. (quotingTwombly 550 U.S. at 557).
Instead, to survive a motion to dismiss faluige to state a claim under Rule 12(b)(6), “a
complaint must contain sufficient factual matter to. ‘state a claim to relief that is plausible on
its face.” Id. (quotingTwombly 550 U.S. at 570). Facial plahb8ity is established “when the
plaintiff pleads factual contentdahallows the court to draw the reasonable inference that the
defendant is liable fahe misconduct alleged.ld. “The plausibility of an inference depends on
a host of considerations, including common semgkthe strength of competing explanations for
the defendant’s conductFlagstar Bank 727 F.3d at 504 (citations omitted). Further, the Court
holdspro seain complaints “to less stringent stdards than formal pleadings drafted by
lawyers.” Garrett v. Belmont Cnty. Sheriff's Dep'No. 08-3978, 2010 WL 1252923, at *2 (6th
Cir. April 1, 2010) (quotingHaines v. Kerner404 U.S. 519, 520 (1972)). This lenient

treatment, however, has limits; “courts should have to guess at the nature of the claim
asserted.”Frengler v. Gen. MotorsA82 F. App’x 975, 976—77 (6th Cir. 2012) (quotivglls v.
Brown 891 F.2d 591, 594 (6th Cir. 1989)).
1.

Plaintiff brings his fedetdaw claims against Defendants under 42 U.S.C. § 1983, which
provides as follows:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State or Territory or the Dedtof Columbia, sulgcts, or causes to

be subjected, any citizen of the UniteStates or other person within the

jurisdiction thereof to the deprivation @ny rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an
action at law, suit in equity, orloer proper proceedings for redress.



In order to proceed under § 1983, a plaintiff nprsive both that (1) the perpetrator acted under
color of state law; and (2) éhconduct deprived the complanmt of rights, privileges, or
immunities secured by the Constitution or laws of the United StR&satt v. Taylor 451 U.S.
527, 535 (1981)Brandon v. Allen719 F.2d 151, 153 (6th Cir.19882v’'d and remanded sub
nom Brandon v. Holt469 U.S. 464 (1985). As a general ral@laintiff proceeding under
8 1983 must allege that the deprigatof his rights was intentional at least the result of gross
negligence.Davidson v. Canngm74 U.S. 344, 348 (1986). Mere negligence is not actionable
under § 1983 Chesney v. Hill813 F.2d 754, 755 (6th Cir. 1987).
A. Claims against Defendantsin their Official Capacity

As a preliminary matter, 8 1983 does not pefhaintiff to bring his claims against
Defendants in their official capacity. Sexti1983 imposes liabilitgnly upon a “person” who,
under color of law, subjects anothgerson to a deprivation of fe@dérights. 42 U.S.C. § 1983.
State officials acting in #ir official capacity ar@ot “persons” under 8 1983Vill v. Michigan
Dep't of State Police491 U.S. 58, 71 (1989). To the extt¢hat Plaintif brings his § 1983
claims against Defendants in their offict@pacity, therefore, theare not cognizableSee Gean
v. Hattaway 330 F.3d 758, 766 (6th Cir. 2003) (holding tB&it983 claims against agents of the
state in their official cagcity are not cognizable).
B. First Amendment Claims

In his Amended Complaint, Ptiff makes repeated claims of “retaliation” against most
of the named Defendants. (ECF No. 16.) sTate a First Amendment retaliation claim, a
plaintiff must allege three elements: (1) thatdes engaged in protedteonduct; (2) an adverse
action was taken against him that would deteeson of ordinary firmness from continuing to

engage in that conduct; and (3¢ thdverse action was motivatedeatst in part byhe plaintiff's



protected conductThaddeus-X v. Blatted 75 F.3d 378, 394 (6th Cir. 1999). Retaliation claims
must include a “chronology of events fromialnretaliation may plausibly be inferredishaaq

v. Compton900 F. Supp. 935 (W.D. Tenn. 1995) (quot®an v. Lane857 F.2d 1139, 1143 n.

6 (7th Cir. 1988)).

The Court observes that Plaintiff appearsharacterize much of Defendants’ alleged
verbal abuse and harassmentedaliation for various actits. Anger and even hateful
statements, however, do not amount to adverse act8mgh v. MohrNo. 2:15-cv-1264 2016
WL 1322347 at * 7 (S.D. Ohio Apr. 5, 2016).V]erbal harassment does not state a claim for
retaliation.” 1d. (citing Carney v. Cravend0 F. App’x 48, 50 (6th Cir. 2002)). To the extent
Plaintiff's blanket retaliation claims aredsd on Defendants’ afied verbal abuse and
harassment, therefore, they are meritless.

1. Retaliation against Defendants Hall, Sexton, and Showalter

Plaintiff appears to make a more specifiegdtion of retaliation against Defendant Hall
for placing him in segregation for reporting amatinmate’s sexual misconduct. (ECF No. 16 at
5.) A verbal complaint to a pos official is protected conducSmith 2016 WL 1322347 at *

7. Although placement in segregation can constitute an adverse Biillip630 F.3d at 474,
Plaintiff has provided nothing gend conclusory assertionsgaggest that Defendant Hall’s
action resulted from Plaintiff's ports of inmate sexual miscondu®laintiff, therefore, has not
alleged facts indicating a causahnection sufficient to satisfy the third element of a retaliation
claim against Defendant HalSee Smith2016 WL 1322347 at * 8.

Plaintiff also alleges that Bendant Sexton threatened retadia if Plaintiff continued to
report staff misconduct. (ECF No. 16 at 6.) Arcliog to Plaintiff, Defendant Sexton threatened

“to throw Plaintiff to the floot if he reported Defendant Caohell’s alleged misconductid()



“An inmate has an undisputed Rissmendment right to file grieveces against prison officials
on his own behalf."Herron v. Harrison 203 F.3d 410, 415 (6th Cir. 2000). Furthermore,
physical threats have been found to meet thedsta of deterring a person of ordinary firmness
from engaging in a protected activitfhaddeus-X175 F.3d at 398. Additionally, the causal
connection between Plaintiffigrotected activity and DefendaBéxton’s adverse action is
explicit. Plaintiff, therefore, has made @uplausible claim against Defendant Sexton for
retaliation in violaion of his Eighth Amendment rights.

Plaintiff further alleges thddefendant Showalter submitted a retaliatory false conduct
report against Plaintiff for filingrievances against her. (ECF No. 16 at 7.) As noted above,
“[a]n inmate has an undisputed First Amendment righiile grievances agnst prison officials
on his own behalf."Herron, 203 F.3d at 415. Furthermofalse disciplinary reports may
constitute adverse actiosmith v. Craven6l F. App’x 159, 162 (6th Cir. 2003). As above, the
causal connection between Pt#iis protected activity and Cfendant Showalter’'s adverse
action is explicit. Plaintiff, therefore, fanade out a plausible claim against Defendant
Showalter for retaliation in violatioof his First Amendment rights.

2. Retaliation Allegations Against other Defendants

Plaintiff alleges that various Defendamtther than Defendants Hall, Sexton, and
Showalter retaliated against him in somg/w®laintiffs Amended Complaint, however,
provides no further informatiorbaut these alleged incidents.

A complaint filed by gro seplaintiff must be “liberallyconstrued” and “held to less
stringent standards than fornpiéadings drafted by lawyersErickson v. Parduss51 U.S. 89,
94 (2007) (per curiam) (quotirigstelle v. Gamble429 U.S. 97, 106 (1976)). By the same

token, however, the complaint “must contain suffitiactual matter, accepted as true, to ‘state



a claim to relief that is plausible on its face.lgbal, 556 U.S. at 678 (2009) (quotidgvombly
550 U.S. at 570kee also Hill630 F.3d at 470-471 (“dismissal standard articulatégbal and
Twomblygoverns dismissals for failure to state a claim” under 88 1915A(b)(1) and
1915(e)(2)(B)(ii))-

Although Plaintiff states variougates for the alleged retdi@n, he alleges no other facts
about the events in question.abpliff neither states what protected activity he was engaged in,
nor what adverse actions he beéis\constitute the alleged retalbat. Plaintiff's claims against
these various Defendants amount to mere ceoncjuallegations witout even a formulaic
recitation of the elements of a cause dicacand are, therefer without merit. Twombly 550
U.S. at 555.

C. Personal Involvement and Respondeat Superior

To state a claim against a defendant sihdividual capacity, a plaintiff must allege
personal involvement of the defendantausing plaintiff's injury.Hardin v. Straub954 F.2d
1193, 1196 (6th Cir. 1992). A party cannot be hielole under Section 1983 unless the party
personally participated in, or otherwiselaarized, approved or knongly acquiesced in, the
allegedly unconstitutional condudteach v. Shelby Co. Sheri®91 F.2d 1241, 1246 (6th Cir.
1989). To establish liability under Section 198aiagt an individual defendant, a plaintiff must
plead and prove that the defendesais personally involved in trenduct that forms the basis of
his complaint.Greene v. Barber310 F.3d 889, 899 (6th Cir. 2008hehee v. Luttrelll99 F.3d
295, 300 (6th Cir. 1999Bellamy v. Bradley729 F.2d 416, 421 (6th Cir. 1984) (stating that,
“[a]t a minimum a [Section] 1983 aintiff must show that aupervisory official at least
implicitly authorized, approved, or knowinglygqdesced in the unconstitutional conduct”).

Thus, a claimed constitutional violation must be based on active unconstitutional behavior,

10



Greene 310 F.3d at 89%heheel99 F.3d at 300, and cannotlizsed upon the mere right to
control employeesPolk Co. v. Dodsgm54 U.S. 312, (1981Nonell v. New York City Dep’t of
Soc. Sery.436 U.S. 658 (1978). A plaiff must demonstrate thatsapervisory defendant “did
more than play a passive role in the allegedatioh or showed mere tacit approval of the goings
on.” Bass v. Robinsgri67 F.3d 1041, 1048 (6th Cir. 1999)up@rvisory liability cannot be
based upon the failure to aBtymmers v. LeiS68 F.3d 881, 888 (6th Cir. 2004), or simply
because a supervisor denied an administrgtieance or failed to act based upon information
contained in a grievanc&hehegl99 F.3d at 300. Merely bringirggproblem to the attention of
a supervisory official is naufficient to impose liability.Shelly v. Johnsqr684 F.Supp. 941,
946 (W.D. Mich. 1987).

In the instant case, to the extent Plaintifhgs claims against various defendants in their
capacities as managers, Plaintiff's claims havenerit. Furthermore, Defendants are not
subject to liability “simply because [they] deniad administrative grievance or failed to act
based upon information contained in a grievan@&hehegl99 F.3d at 300. Plaintiff’s
Complaint fails, therefore, to give rise t@lausible inference that defendants Wilson, Hooks,
Howard, Wiliams, Diehl, Stegemoller, Perry,deg, Henry, or Byrd were actively engaged in
any unconstitutional behavior as a result of thepervisory positions or handling of Plaintiff's
several grievances.

D. Eighth Amendment Claims

The Supreme Court has stathdt conditions of incarcation “must not involve the
wanton and unnecessary infliction of pain, noyrieey be grossly disproportionate to the
severity of the crime warranting imprisonmenRhodes v. Chapman52 U.S. 337, 347 (1981).

The Supreme Court Wilson v. Seiter501 U.S. 294, 298 (1991), set forth a framework for

11



courts to use when deciding whether certainditions of confinement constitute cruel and
unusual punishment prohibited by the Eighth Ameeadim A plaintiff must first plead facts
which, if true, establish that a sufficiynserious deprivation has occurreld. Seriousness is
measured in response to “contemporary standards of decetagison v. McMillian 503 U.S.

1, 8 (1992) (quotingstelle v. Gamble429 U.S. 97, 103 (1976)). Routine discomforts of prison
life do not suffice.ld. Only deliberate indifference to serious medical needs or extreme
deprivations regarding the conditis of confinement will implicatthe protections of the Eighth
Amendment.ld. at 9. An extreme or grave deprivation is requirketl. Verbal abuse and
harassment, alone, cannot state an Eighth Amendment clackson v. MooreNo. 3:10-CV-
1096 2010 WL 3808251 at *2 (N.D. Ohio Sept. 24, 2010) (citeg v. Wilson832 F.2d 950,
955 (6th Cir. 1987)Johnson v. Dellatifa357 F.3d 539, 546 (6th Cir. 2004)). Minor threats do
not rise to the level of a constitutional violatiohhaddeus-X175 F.3d at 398.

1. Harassment and Verbal Abuse.

With respect to various Defendants’ alleged harassment and verbal abuse, Plaintiff fails
to establish the objective component of his claida Eighth Amendment claim is stated where
a prisoner is denied some element of civilizethhno existence due to deliberate indifference or
wantonnessWilson 501 U.S. at 298Street v. Correction€orp. of Am.102 F.3d 810, 814 (6th
Cir. 1996). In sum, this prong of the Eighth Andment affords protection against conditions of
confinement which constitute health threats, but not against those which cause mere discomfort
or annoyanceHudson 503 U.S. at 9-10 (requiring extremegoave deprivation). Defendants’
verbal abuse, harassment, and leering do notiatrto an extreme or grave deprivation.

Hudson 503 U.S. at 8.

12



2. Failureto Protect Claims

Plaintiff alleges that Defendants EvanspBning, and Pollard failed to protect him after
Defendant Marsh allegedly told other inmates Biatntiff was spreading HIV among the prison
population. (ECF No. 16 at 7.) Plaintiff, hoveeydoes not allege that he suffered any harm,
other than further harassment and verbal athessguse of Defendants’ alleged condutd.) (
Plaintiff, therefore, fails to allege the requistbetreme or grave deprivation necessary to state a
claim for a violation of his Eighth Amendment rightdudson 503 U.S. at 9.

3. Lieutenant Lindsey

Plaintiff claims that on July 25, 2017, a Liengat Lindsey “attacked” him. (ECF No. 16
at 7.) Although Plaintiff states date for the alleged assault,greffers no other facts about the
event in question.ld.) Plaintiff does not ste where the alleged asfiabccurred, what conduct
he believes constitute the assaal any other details of thdleged incident. Even construed
liberally, Plaintiff's claim againsLieutenant Lindsey amounts to a mere conclusory allegation.
Igbal, 556 U.S. at 678. Furthermore, Plaintiff dog@t even name Lieutenant Lindsey as a
defendant in his Amended Complaint. Acdogly, the Undersigned finds that Plaintiff's
Amended Complaint fails to state a claim onahtrelief may be granted as to Lieutenant
Lindsey. 28 U.S.C. § 1915(e)(2).
E. Conspiracy to Violate Civil Rights

Although Plaintiff purports tdring his entire clainpursuant to 42 U.S.C. § 1983,
Plaintiff alleges that Defendant Wilson “mabcisly conspired with administration and denied
Plaintiff's grievances and appls.” (ECF No. 16 at9.)Plaintif's Amended Complaint,

therefore, also appears to cemiplate allegations against sevelefendants for conspiracy to

13



violate his civil rights under 42 U.S.C. 88 19854Bd 1986. The statupgovides in relevant
part that:

If two or more persons in any State onfltery conspire or go in disguise on the

highway or on the premises of anoth&r the purpose of depriving, either

directly or indirecty, any person or class of persmighe equal protection of the

laws, or of equal privileges and immunities under the laws; or for the purpose of

preventing or hindering the constituted autties of any Stater Territory from

giving or securing to allpersons within such Swator Territory the equal

protection of the laws; . . . in any case ohspiracy set forth in this section, if one

or more persons engaged therein do, or cembe done, any act in furtherance of

the object of such conspiracy, wherebgother is injured in his person or

property, or deprived of having and esismg any right or prilege of a citizen

of the United States, the party so injuddeprived may have an action for the

recovery of damages occasioned by suglrynor deprivation, against any one or

more of the conspirators.

During Reconstruction, Congress passed 8 1985(@)der to provide a cause of action
against participants in private conspiracies foride others “of rights seced by the law to all.”
Griffin v. Breckenridge403 U.S. 88, 101 (1971). “A plaifitmakes out a valid cause of action
under § 1985(3) by demonstrating: (1) a coraspir (2) for the purpose of depriving, either
directly or indirectly, any persaor class of persons of the etjpeotection of the laws, or of
equal privileges and immunities under the law¥af8act in furtherance of the conspiracy; and
(4) an injury to either person property or a deprivation ohg right or privilege of a United
States citizen.”Volunteer Med. Clinic, Inc. v. Operation Resc948 F.2d 218, 222-23 (6th Cir.
1991). In order to plead a consgay under 8 1985(3), Plaintiffs miuallege facts that, if true,
would show that Defendants either acted in eohaor in furtherance of a common objective to
injure Plaintiffs. Smith v. Thornburgl36 F.3d 1070, 1078 (6th Cir. 1998). Conspiracy claims
must be pled with som@egree of specificityGutierrez v. Lynch826 F.2d 1534, 1538 (6th Cir.

1987). Vague and conclusory allegations unsuppdry materials facts are not sufficient to

state a conspiracy claimid. Section 1986 creates a causadcifon for a knowing failure to

14



prevent wrongful acts pursuantaacconspiracy to interfere wittivil rights. 42 U.S.C. § 1986.
Any defendants with knowledge of a §1985¢8nhspiracy who, through negligence, fail to
prevent the discriminatory acts can be liable under § 1986.

Plaintiff, however, offers nothing more thtre conclusory allegation that Defendants
acted in concert. Plaintiff fails to make suféint factual allegations to establish any sort of
“meeting of the minds” or to link any of the allebeonspirators in a conspiracy to deprive him
of his constitutional rights. Rintiff, therefore, has failed tstate a claim under 42 U.S.C. § 1985
upon which relief may be granted.

Because Plaintiff has failed to statelaim under § 1985, any contemplated claim under
8 1986 likewise fails.See Braley v. City of Pontia@06 F.2d 220, 227 (6th Cir. 1990) (“Where
a plaintiff has stated no cause of action urg&985, no cause of @an exists under § 1986.”).

V.

For the reasons stated above, the Undersigi€ciOM M ENDS that Plaintiff's First
Amendment claims continue against Defend&#xton and Showalter their individual
capacities. Furthermore, itRECOMMENDED that the CourDISMISS all of Plaintiff's
other claims for failure to assert angioh on which relief may be granted.

PROCEDURE ON OBJECTIONS

If any party seeks review by the Distritidge of this Report and Recommendation, it

may, within fourteen (14) day§le and serve onllgparties objections to the Report and

1 42 U.S.C. § 1986 provides, in relevant part:

Every person who, having knowledge thaty wrongs conspired to be done, and
mentioned in section 1985 of this titkre about to be committed, and having
power to prevent or aid in preventing the commission of the same, neglects or
refuses so to do, if such wrongful actdmmmitted, shall be liable to the party
injured . . . for all damages caused by such wrongful act, which such person by
reasonable diligence could have prevented.
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Recommendation, specifically dgeating this Report and Raommendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttrad failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal thedgment of the District CourtSee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constitutedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,
appellate review of isgs$ not raised in those objections is waivBdbert v. Tessonb07 F.3d

981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategige’s report, which fails to

specify the issues of contention, does not suffigeréserve an issue for appeal . . . .”) (citation
omitted)).
Date: October 20, 2017 Elsabeth A. Preston Deavers

ELIZABETH A. PRESTONDEAVERS
UNITED STATESMAGISTRATE JUDGE
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