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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
CHRISTINA REMBERT,
Plaintiff,
Civil Action 2:17-cv-00287

Judge James L. Graham
V. M agistrate Judge Elizabeth P. Deavers

A PLUSHOME HEALTH
CARE AGENCY LLC, etal.,

Defendants.

OPINION AND ORDER

This matter is before the Cawpon consideration of Plaintiffi$viotion to Compel
Discovery Responses and for Sanctions Addiegendants and Their Counsel (ECF No. 32),
Defendants’ Motion for Leave to File Théftremorandum Contra to Plaintiff's Motion to
Compel (ECF No. 34), Plaintiff's Responsedpposition to Defendants’ Motion (ECF No. 35),
Plaintiff's Notice of Supplemental Informati Related to Defendants’ Motion for Leave and
Plaintiff's Motion to Compel (ECF No. 36), and Defendants’ Ciedik of Service of Responses
to Plaintiff's First Set of Discovery RequestsDefendants (ECF No. 38). For the following
reasons, Defendants’ Motidar Leave to File iGRANTED. (ECF No. 34.) Plaintiff's Motion
to Compel iISGRANTED in that the CourBWARDS Plaintiff reasonable attorney’s fees and

costs associated with bringing this Motiardahe surrounding circunasices. (ECF No. 32.)

1 On May 1, 2018, the Court granted Plaintiffietion for Conditional Ciss Certification.
(ECF No. 20.) For ease of reference, the Caiers to Plaintiff throughout the instant Order
as a single person.
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I. BACKGROUND

Plaintiff filed her original Complaint on Aprl2, 2017. (ECF No. 1.) Plaintiff filed an
Amended Complaint on August 25, 2017. (ECF 8lp. Defendants filed an Answer to the
Amended Complaint on September 15, 2017. (RGF10.) On November 7, 2018, Plaintiff
filed the instant Motion to Compel and Motion ®anctions. (ECF No. 32 Plaintiff requests,
pursuant to Federal Rule of Civil Procedure 8@ &outhern District of Ohio Civil Rule 37.1, the
following:

e An Order compelling Defendants to providspenses to Plaintiff’'s Interrogatories and

Request for Productioof Documents;

e An Order requiring Defendants to pay for thteney fees and costs associated with the
filing of this Motion and thesurrounding circumstances; and
e An Order issuing sanctions agdimsefendants and their counsel.
(1d.)

When Defendants did not respondhe Motion, on November 29, 2018, the Court
issued an Order requiring Eedants to file a motion for leave to file their untimely
memorandum in opposition, demonstrating good cause, by December 6, 2018. (ECF No. 33.)
On December 6, 2018, Defendants filed a MotiarLiave to File Their Memorandum Contra
to Plaintiff's Motion toCompel. (ECF No. 34.) Plaifftfiled a Response in Opposition to
Defendants’ Motion on December 18, 2018. (BGF 35.) On January 16, 2019, Plaintiff filed
a Notice of Supplemental Information Related&fendants’ Motion fot.eave and Plaintiff's
Motion to Compel. (ECF No. 36.) Plaintiff provided notice that, despite Defendants indication
that they would respond to the outstandiigrovery request by December 21, 2018, Plaintiff

had received no responséd.)



Defendants filed a Certificate of Service of Responses to Plaintiff's First Set of
Discovery Requests to Defendants on Jan@2ar2019. (ECF No. 38.) Defendants represented
that the requested discovagsponses were uploaded to Dropbox for Plaintiff’'s counsel on
January 2, 2019, Defendants indicated, howehernotice of shared documents was not
delivered by Dropbox to Plaintif’ counsel until January 20, 2019d.Y Defendants also
represented that the responaese delivered to Plaintif§ counsel on January 25, 2019, via
email. (d.)

Plaintiff filed a Motion for a Status Cosfence on February 14, 2019, indicating that the
responses provided by Defendants were incorapléECF No. 39.) The Court granted the
Motion for a Status Conference and heldaference on February 21, 2019. (ECF Nos. 41 &
42.) At the conference, Defendantounsel indicated he woulde®t with his clients to go over
discrepancies in discovery responaad then confer with Plaiffits counsel. (ECF No. 42.) On
February 21, 2019, the parties €ila Joint Motion to Ebend Deadlines for discovery cut-off and
the dispositive motion cut-off. (ECF No. 43The Court granted thdotion and the discovery
deadline was extended to May 31, 2019, and theoditive motion deadline was extended to
June 28, 2019. (ECF No. 45.)

. FACTS

On August 31, 2018, Plaintiff’'s counsel servedddelants’ counsel with Plaintiff's First
Set of Interrogatories, Requests for ProductioD@tuments, and Requests for Admissions.
(ECF No. 32-1 (a copy of with Plaintiff's FirSet of InterrogatoriefRRequests for Production of
Documents, and Requests for Admission§)r) September 30, 2018, Defendants’ counsel
provided Plaintiff's counsel witbefendants’ Responses to Rl#i’'s Requests for Admissions

and requested a twenty-one (21) day extentsioaspond to Plaintif€ Interrogatories and



Requests for Production of Documents. (B@¥: 32-2 (September 30, 2018 email from
Defendants’ counsel to &htiff’'s counsel).) Plaintiff agreed to the extension. (ECF No. 32-3
(October 2, 2018 email from Plaintiff's counsel tof@edants’ counsel).) Defendants, therefore,
had until October 21, 2018 to provide responsddamtiff's Interrogatories and Requests for
Production of DocumentsId() Plaintiff asserts that Defendants neither met this deadline nor
contacted Plaintiff's counsely the deadline. (ECF No. 3&; pg. 4.) On October 29, 2018,
Plaintiff's counsel sent a lettéw Defendants’ counsel regarg the status of Defendants’
responses and indicating thathe responses were not praadl] she would file a motion to
compel. (ECF No. 32-4 (October 29, 2018, letter from Plaintiff's counsel to Defendants’
counsel).)
[11.STANDARD OF REVIEW

“The proponent of a motion to compel diseoy bears the itial burden of proving that
the information sought is relevant®’Malley v. NaphCare, In¢311 F.R.D. 461, 463 (S.D.
Ohio 2015) (internal quotationsi@ citation omitted).If the movant makethis showing, “then
the burden shifts to the non-movant to stibat to produce the information would be unduly
burdensome.”Prado v. ThomagNo. 3:16-cv-306, 2017 WL 515137at,*1 (S.D. Ohio Oct. 19,
2017) (citingO’Malley, 311 F.R.D. at 463%ee alsd-ed. R. Civ. P. 26(b)(1) advisory
committee’s note to 2015 amendment (statirag &hparty claiming undue burden or expense
“ordinarily has far better information—perhaps tmy information—with resect to that part of
the determination” and that a “party claiming thaequest is important to resolve the issues
should be able to explain the ways in whicé timderlying information bears on the issues as

that party undestands them”).



Federal Rule of Civil Procedure 37 autlzes a party to file a motion for an order
compelling discovery if the moving party “inclidé¢a certification that the movant has in good
faith conferred or attempted to confer witle person or party failing to make disclosure or
discovery in an effort tobtain it without court action.’Fed. R. Civ. P. 37(akee als@&.D. Ohio
Civ. R. 37.1 (“[M]otions . . . relatig to discovery shall not béed in this Court . . . unless
counsel have first exhausted among themselves all extrajudicial means for resolving the
differences.”). Neither Federal Rule of Civil Procedure 37 “nor its corollary provisions in this
Court’s local rules, S.D. Ohio Civ. R. 37.1 a8idl2, requires an actual or even attempted face-
to-face meeting before a motion to compel may be fildddss v. FairbornNo. 3:08-cv-00393,
2010 WL 11538379, at *5 (S.D. Ohio March 5, 2010)o the contrary, this Court’s Rules
require only that the parties firexhaust among themselves allrajudicial means for resolving
their discovery differences, and then certify te @ourt the extrajudicial means which have been
attempted.”ld.

Here, Plaintiff failed to attach trertification required by Rule 37S€eECF No. 32.)
Plaintiff explains, however, she requested thermftdion that is the subject of the Motion to
Compel through discovery, that the partieghaxchanged communitans regarding the
information, and that Defendants’ counsel has been difficult to dateapite Plaintiff's
counsel’'s multiple attempts to resolve the issuk) Under the circumstances of this
particular case, the Court concludes thathties have reached impasse on these matess.
Moss 2010 WL 11538379, at *5 (determining thahamorandum in support of a motion to
compel setting out details of extrajudicial attentptsesolve issues sufficed and “fulfill[s] the

intent behind the requirements of SouthBrstrict of Ohio Civil Rule 37.1 and 37.2.").



Federal Rule of Civil Procedure 33(a)(2)sstorth the permissible scope of written
interrogatories. The rule provides, “[a]n intayatory may relate to any matter that may be
inquired into under Rule 26(b).” Fed. R. Civ.3(a)(2). Rule 34 likewise permits a party to
“serve on any other party request within the scopRule 26(b).” Fed. R. Civ. P. 34(a)(1).
“Parties may obtain discovery regarding any nonleged matter that is relevant to any party’s
claim or defense and proportional to the nedfdbe case[.]” Fed. RCiv. P. 26(b)(1).

However, while a plaintiff should “not be deniadcess to information necessary to establish her
claim” a plaintiff may not be “permitted to ‘geshing’ and a trial court retains discretion to
determine that a discovery requisstoo broad and oppressivdri re Ohio Execution Protocol
Litigation, 845 F.3d 231, 236 (6th Cir. 2016) (citation omittes#le alsdGallagher v. Anthony

No. 16-cv-00284, 2016 WL 2997599, at *1 (N.D. OMay 24, 2016) (“[DJistrct courts have
discretion to limit the sape of discovery where the infortian sought is oveyl broad or would
prove unduly burdensome to produce.”)

Finally, Federal Rule of Civil Procedud&(a)(5)(A) provides for the payment of
reasonable expenses incurred in making the matiolyding attorney’sdes, if the motion is
granted or if the disclosure or requestedaliecy is provided after gbamotion was filed. The
Rule provides, however, that theurt must not order payment if:

() the movant filed the motion befoatempting in good faith to obtain the
disclosure or discovenyithout court action;

(i1) the opposing party’s nondisclosurespense, or objection was substantially
justified; or

(i) other circumstances mala award of expenses unjust.

Fed. R. Civ. P. 37(a)(5)(A)(i)-(i).



IV. ANALYSIS

As an initial matter, Defendants failed t@pend to Plaintiff's Mtion to Compel within
the time permitted by Southern District of Ohiocal Civil Rule 7.2(a)(2). After the permitted
time had expired, the Court ordered Defendtmtaove for leave to file an untimely
memorandum in opposition, demonstrating good cafigeey intended to respond. (ECF No.
33.) Defendants filed a Motion faueave within the deadline t¢iie Court’s Order but failed to
demonstrate good cause. (ECF no. 34.)

Plaintiff filed her Motion on November 7, 2018ECF No. 32.) Accordingly, pursuant to
Southern District of Ohio Local Civil Rulé.2(a)(2), Defendants’ Response was due on
November 21, 2018. In their Motion for Leai#fendants’ counsel sarts that from mid-
October 2018, to December 3, 2018, he was “untabtemmunicate” with his primary contact,
the record keeper and finance officer for Defent A Plus Home Health Care Agency, LLC.
(ECF No. 34.) Defendants’ cowdurther asserted that “only recently” had he become aware
that the primary contact, Mr. otimi Banjoko, who is also ora the named Defendants, “had
taken an extended leave of absefrom his official duties.” Ifl.) Defendants’ counsel asserts
that the leave of absence was tudir. Banjoko’s father’'s ungected illness and subsequent
death. [d.) Defendants’ counsel then asserts,thatause Mr. Banjoko was not communicating
with him, counsel “did not have any construetarguments to offer in response to Plaintiff's
subject motion.” Id.) Defendants’ counsel does not offerexqplanation as to why he failed, at
the very least, to contact Plaintiff's counselequest an additional extension or offer an
explanation as to the lack of a timely respori3efendants, therefore, Y& failed to demonstrate
good cause for permitting them leave to file their untimely memorandum in opposition.

Nevertheless, under the limited circumstancesisfsingular Motion, Defendants’ Motion is



GRANTED. (ECF No. 34.) The Court, thereforel consider Defendants’ arguments in
opposition to the Motion to Compel.

Defendants’ arguments fail to show tipabduction of the information requested by
Plaintiff would be unduly burdensme. Defendants simplhffer that Mr. Banjoko was on an
extended leave of absence. (ECF No. 34.) Wdaefendants fail to provide any explanation for
the lack of contact with Plafiff’'s counsel regarding thissue. Defendants did, however,
indicate that Mr. Banjoko andansel would work together toquide to the discovery requests
by December 21, 20181d() Despite this assurance, Plifrprovided Notice to the Court on
January 16, 2019, that Plaintiff's counsedi mt yet receivedry communication from
Defendants’ counsel since September 30, 2018, thvitlexception of Defendants’ Motion for
Leave and Memorandum in Opposition. (E&. 36.) On January 25, 2019, Defendants
represented that the requestistovery responses were uploaded to Dropbox for Plaintiff's
counsel on January 2, 2019, but that the natichared documents was not delivered by
Dropbox to Plaintiff's couns until January 20, 20191d() Defendants further represented that
the requested discovery responses were delierBthintiff's counsel on January 25, 2019, via
email. (d.) Regardless of when the aat delivery date of the sitovery responses occurred, all
were after the promised daté December 21, 2018, and watfter the parties’ agreed-upon
deadline of October 21, 2018.

On February 14, 2019, Plaintiff filed a Men for Status Conference by Telephone.
(ECF No. 39.) Plaintiff indiated in her Motion that thecords provided by Defendants in
January 2019 were incompletdd.] The Court granted the Moti@nd held a status conference
on February 21, 2019. (ECF No. 41.) At the statusference, Defendants’ counsel agreed to

meet with his clients to go over discrepanamediscovery responses and then confer with



Plaintiff's counsel. (ECF No. 42.) To dateetparties have not inchted whether Defendants
have completely answered the discovery requasssue in the inaht Motion. The Court,
therefore, construes this laok contact to mean that Defendants have fully responded to the
discovery request. At issuiben, is whether Defendants wik responsible for Plaintiff's
reasonable attorney’s fees and costs assoamtkdringing this Motion and the surrounding
circumstances.

As noted, Federal Rule of Civil Proced87(a)(5)(A) provides for the payment of
reasonable expenses incurred in making the matiolyding attorney’sdes, if the motion is
granted or if the disclosure or requestedaliscy is provided after ghhmotion was filed. The
Rule provides, however, that theurt must not order payment if:

() the movant filed the motion befoadtempting in good faith to obtain the
disclosure or discovenyithout court action;

(ii) the opposing party’s nondisclosurespense, or objection was substantially
justified; or

(i) other circumstances mala award of expenses unjust.
Fed. R. Civ. P. 37(a)(5)(A)(i)-(iii).

First, Plaintiff has madegood faith effort to obtain the stovery request without court
intervention. Plaintiff orignally served disavery requests on Defendants on August 31, 2018.
(ECF No. 32-1.) Plaintiff then agreed to a twenty-one (21) day extension for Defendants to
respond to Plaintiff's interrogatories and do@mnproduction requests. (ECF Nos. 32-2 & 32-
3.) Plaintiff did not receive any communicatiwhatsoever from Defendants’ counsel by the
agreed-upon deadline. Eight (8) days after ttallilze expired, Plaintiff 3& a deficiency letter
via email inquiring as to the stet of the requested information and indicated that if Defendants

did not provide the responses she would fileaion to compel. (ECF No. 32-4.) Under the



circumstances present in this case, Plaintiéf $etisfied the good-faitffort requirement.See
Moss 2010 WL 11538379 at *5 (granting a motion tongel where counsel had sent two letters
requesting a supplement to discovery respoasdopposing counsel’s gtaactions suggested
that no amount of conferring would have convinbedto relent to # discovery demands).

Second, Defendants have put forth mi¢ation that their untimely response to
Plaintiff's discovery requests was “substaltyigustified.” Indeed, even presuming Mr.
Banjoko’s absence hindered Defendants’ couasddility to respond tthe discovery requests
and Motion to Compel, Defendants offer absoluteyexplanation for theitomplete the lack of
communication with Plaintiff's counsel regarg the situation. In the same vein, no
circumstances present in the instant case exist that “make an award of expenses unjust.”
Accordingly, the Court finds that an award ohitiff's reasonable attorney’s fees and costs
associated with bringing this Motion atite surrounding circumstances is appropriate.

V. CONCLUSION

For the foregoing reasons, Defendants’ Motior Leave to File (ECF No. 34) and
Plaintiff's Motion to Compel (ECF No. 32) a@RANTED. The CourAWARDS Plaintiff
reasonable attorney’s fees and costs assoamtkdringing this Motion and the surrounding
circumstances. The Court encourages thgsato reach an agreement concerning the
appropriate amount to be awarded. In the event the parties canncsueh@n agreement,
Plaintiff shall file a suplgmental memorandum withitFOURTEEN (14) DAY S of the date of
this Order in support of the anded fees and expenses, sgtforth information that would
permit the Court to assess the reasonablendbe @imount requested, including the timekeeper,
rate, and explanation of work, tilee extent counsel may do so without violating the attorney-

client privilege.
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IT ISSO ORDERED.

Date: April 17, 2019 /s Elizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
CHIEF UNITED STATESMAGISTRATE JUDGE
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