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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ABULAY NIAN,

Petitioner,
Case No. 2:17-cv-313
V. JUDGE JAMESL. GRAHAM
Magistrate Judge King
WARDEN, NORTH CENTRAL
CORRECTIONAL COMPLEX,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner,irigs this action for a writ ofiabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court onRbstion (ECF No. 1), Respondent’s
Return of Writ(ECF No. 6), Petitioner'8eply(ECF No. 7), and the exhibits of the parties. For
the reasons that follow, the Magistrate JURGEOM M ENDS that this action b®! SMISSED.
Factsand Procedural History

The Ohio Tenth District Court of Appealsmsmarized the facts and procedural history of
the case as follows:

{1 2} At the time of these events, viet Jane Doe was 17 years old and lived
with her Mother and two bthers in Delaware Count@dhio. To avoid disclosure

of the identity of the sexual-assault ¥actand minor witnesseshe brothers will

be referred to as John Doe and Richard Roe. John Doe is mentally disabled and
requires the assistance of an “independasntvorker,” a home health aide who
helps him with independent living skills. Richard Roe was age 15.

{1 3} On November 15, 2014, Mother, the three children, and appellant were in
the home. Appellant had worked with the family for approximately two weeks as
John Doe's home health aide. He wawployed through an agency Mother found
with the assistance of the Delawareu@ty Disabilities Board. Appellant spent
several hours with John Doevdi days a week, helping him with chores and tasks
of independent living such as laundry and cooking. During those two weeks,
appellant and John Doe wdubften “hang out” in John Doe's bedroom, listening
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to music. Jane Doe and Richard Roe wqald them in listening to music or in
going to a park to play basketball.

{1 4} On this date, appellant came dowmstaand exited the hoado retrieve his

time sheet from his car. Mother and Richard Roe were in the downstairs living
room. Mother signed off on the time sheet. Appellant went back upstairs and
Mother assumed he wasysay goodbye to John Doe.

{1 5} Jane Doe was in her bedroom watgy Netflix when appellant knocked on

her door. He came into her bedroom arkeddor a hug. Jane agreed and stood to
hug appellant. He tried to kiss her and put his hand on her “private area.” Jane
was wearing leggings and a sports bra. t8kgfied appellant first put his hand on

her vagina on top of the leggings. Afipet started kissing her neck and she
asked him to stop. She said he stuckhaisd inside the leggings and touched her
vagina. She asked him to leave. Appelltm@n pulled the leggings down to her
knees and placed his mouth on her vagiaae Doe described appellant gripping
her thighs and said his mouth made aohtwith her genitals. Jane Doe pushed
appellant's head away and appellant left the room.

{1 6} Mother observed appellant leaveethouse. Richard Roe went upstairs and
discovered his sister “cied up in a ball” crying in her bedroom. She was
FaceTiming with a friend and testified stwd the friend and her brother what
happened and asked what she should do. Richard Roe said Mother had to be told.
He and Jane Doe told Mother what happened and she called the Delaware County
Sheriff's Department immediately. Mothadso called the agency which employed
appellant and left a message instructing the agency not to permit appellant to
return to their home.

{1 7} A deputy came to the house, took a report, collected the clothes Jane Doe
had been wearing, and instructed her to go to Nationwide Children's Hospital for
a sexual assault examination. A rape kit was collected at the hospital and
submitted to B.C.I. for forensic analysis.

{1 8} A forensic biologist found amylas@, component of saliva, on the interior
crotch of Jane Doe's leggings. A cutting from the area yielded a mixture of
D.N.A.; Jane Doe was the major contributor and the comparison with appellant's
D.N.A. was inconclusive. A swabbing dhe area, however, also yielded a
mixture of D.N.A., with Jane Doe asetimajor contributorrad appellant included

as the minor contributor.

{1 9} Appellant was charged by indictment with two counts of forcible rape
pursuant to R.C. 2907.02(A)(2), both felonies of the first degree. Appellant
entered pleas of not guilty and the cpseceeded to trial by jury. Upon the close
of appellee's evidence, appellant moveddoquittal upon Courit forcible rape

by digital penetration, pursuant to Crim.B9(A). The trial court sustained the



motion as to Count I, but overruled the tino as to Count Il, forcible rape by
cunnilingus.

{1 10} Appellant was found guilty upon Count II.

{1 11} On May 13, 2015, appellant filedmaotion for new trial based upon jury
misconduct. The motion was accompanied byaHidavit of a juror stating that

during deliberations, anothguror “introduced into thB discussions facts about
[appellant] being from Sierrheone and having a prigecord,” facts allegedly

obtained from newspaper accounts ofttied. Appellee respnded with a motion

in opposition.

{11 12} The trial court overruled the moti for new trial on June 3, 2015 and the
matter proceeded to sentencing on June 15, 2015. The trial court imposed a prison
term of 5 years and determined appdli® be a Tier Il sex offender.

{1 13} Appellant now appealfrom the trial court'dune 16, 2015 judgment entry
of conviction and sentence.

{11 14} Appellant raises nine assignments of error:
ASSIGNMENTS OF ERROR

{1 15} “I. APPELLANT'S CONVICTION IS AGAINST THE SUFFICIENCY
OF THE EVIDENCE AS A MATTER OF LAW.”

{1 16} “ll. APPELLANT'S CONVICTION IS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE.”

{1 17} “ll. PROSECUTORIAL MISCONDUCT DENIED APPELLANT A
FAIR TRIAL AND DUE PROCESS OF LAWIN VIOLATION OF HIS FIFTH,
SIXTH, AND FOURTEENTH AMENDMENT RIGHTS UNDER THE UNITED
STATES CONSTITUTION AND SECTIONS 10 AND 16, ARTICLE | OF THE
OHIO CONSTITUTION.”

{1 18} “IV. APPELLANT WAS DENIED DUE PROCESS OF LAW
THROUGH THE TRIAL COURT'S ERRONEOUS BELIEF THAT
SENTENCING WAS MANDATORY.”

{1 19} “V. APPELLANT WAS DENIED HIS RIGHT TOA FAIR TRIAL AND
IMPARTIAL PANEL OF JURORSAS GUARANTEED UNDER THE SIXTH
AMENDMENT OF THE UNITED STATES CONSTITUTION AND SECTION
10, ARTICLE | OF THE OHIO C®ISTITUTION AS THE RESULT OF
JURORS' IMPROPER CONSIDERATION OF EXTRANEOUS
INFORMATION AND THE TRIAL COURT'S REFUSAL TO GRANT
APPELLANT A NEW TRIAL.”



{1 20} “VI. TRIAL COUNSEL RENDERHED INEFFECTIVE ASSISTANCE IN
VIOLATION OF APPELLANT'S RIGHTS UNDER THE FIFTH, SIXTH, AND
FOURTEENTH  AMENDMENTS TO THE UNITED  STATES
CONSTITUTION AND SECTIONS 10 AND 16, ARTICLE I OF THE OHIO
CONSTITUTION.”

{1 21} “VIIl. THE COURT ERRED ININSTRUCTING JURORS TO STRIKE
INFORMATION THEY HAD HEARD FROM DEFENSE COUNSEL.”

{1 22} “VIIl. THE COURT ERRED IN INSTRUCTING JURORS WITH A
CONCLUSORY STATEMENT THAT APPELLANT COMMITTED THE
CRIME WITH WHICH HE WAS ACCUSED.”

{1 23} “IX. THE CUMULATIVE EFFECT OF THE FOREGOING ERRORS
DENIED APPELLANT A FAIR TRIAL.”

State v. Nian10th Dist. No. 15CA070052016 WL 4039205, at *1-2 (Ohio Ct. App. July 25,
2016). On July 25, 2016, the afipte court affirmed the judgent of the trial court.ld. On
February 22, 2017, the Ohio Supreme Court dedlito accept jisdiction of the appealState
v. Nian 148 Ohio St.3d 1411 (Ohio 2017).

On April 13, 2017, Petitioner filed thiro sehabeas corpuBetition He asserts that his
conviction is against themanifest weight of the evidence athét the evidence is constitutionally
insufficient to sustain his conviction (claim gnehat he was denied a fair trial due to
prosecutorial misconduct during cliog argument (claim two); that he was denied the right to a
fair and impatrtial jury (claim tlee); that he was denied theesffive assistance of trial counsel
(claim four); that the trial court erred in instructing jurors to disregard statements by defense
counsel regarding Petitioner’'s citizenship andtbe offense of rape (claims five and six).
Respondent contends that Petitioselaims are procedurally thulted and without merit.
Standard of Review

Because Petitioner seeks habeas relmder 28 U.S.C. § 2254, the standards of the

Antiterrorism and Effective Death Penalty Acth® AEDPA”) govern this case. The United



State Supreme Court has descritieel AEDPA as “a formidable barrier to federal habeas relief
for prisoners whose claims have been adjudic@testate court” and emphasized that courts
must not “lightly conclude that a State's crialijustice system has experienced the ‘extreme
malfunction’ for which federal Hseas relief is the remedy.Burt v. Titlow 571 U.S. 12, 19
(2013) (quotingHarrington v. Richter562 U.S. 86 (2011) kee also Renico v. Le&59 U.S.
766, 773 (2010) (The “AEDPA . . . imposes a hygteferential standard for evaluating state-
court rulings, and demands that state court decisions be given the benefit of the doubt.”) (internal
guotation marks, citations, and footnote omitted).

The AEDPA limits a federal court's authority to issue a writ of habeas corpus and forbids
a federal court from granting habeas relief wighpect to a “claim that was adjudicated on the
merits in State court proceedings’less the state court decision either:

(1) resulted in a decision that was gany to, or involved an unreasonable
application of, clearly established Fealelaw, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

28 U.S.C. 8§ 2254(d). Further, under the AEDRe factual findings of the state court are
presumed to be correct:
In a proceeding instituted by an apptioa for a writ of habeas corpus by a
person in custody pursuant to the judgmaind State court, a determination of a
factual issue made by a State court shalpdesumed to be correct. The applicant
shall have the burden of rebutting thesumption of correctness by clear and
convincing evidence.
28 U.S.C. § 2254(e)(1). Accordingl‘a writ of habeas corpusisuld be denied unless the state

court decision was contrary to, or involved @amreasonable application,aflearly established

federal law as determined by the Supreme Caurbased on an unreasonable determination of



the facts in light of the evidengeesented to the state court€Coley v. Bagley706 F.3d 741,
748 (6th Cir. 2013) (citingslagle v. Bagley457 F.3d 501, 513 (6th Cir. 2006)). The United
States Court of Appeals for the Sixth Citduas summarized these standards as follows:

A state court's decision is “contrary tolilgeme Court precedent if (1) “the state

court arrives at a conclusion opposite tattteached by [the Supreme] Court on a

guestion of law[,]” or (2)“the state court confrontfacts that are materially

indistinguishable from a relevant Sepre Court precedent and arrives” at a

different result.Williams v. Taylor 529 U.S. 362, 405, 120 S.Ct. 1495, 146

L.Ed.2d 389 (2000). A state court's decisisnan “unreasonable application”

under 28 U.S.C. § 2254(d)(1)iif“identifies the correcgoverning legal rule from

[the Supreme] Court's cases but unrealiynapplies it to the facts of the

particular ... case” orither unreasonably extends anreasonably refuses to

extend a legal principle from SuprenCourt precedent to a new contdxit. at

407,529 U.S. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389.
Id. at 748—49. The burden of satisfying the AEDPA's standards rests with the petiGoiien
v. Pinholster563 U.S.170, 181 (2011).
Claim One

In claim one, Petitioner assettsat his conviction is against the manifest weight of the
evidence. This claim fails to offer a basis for relieGee Taylor v. Warden, Lebanon
Correctional Institution No. 2:16-cv-237, 2017 WL 1163858, &0 (S.D. Ohio March 29,
2017) (citingWilliams v. JenkinsNo. 1:15cv00567, 2016 WL 2583803, at *7 (N.D. Ohio Feb.
22, 2016) ) (citingNash v. Eberlin258 F. App’x 761, 765, n. 4 (6th Cir. 2007)Norton v.
Sloan, No. 1:16-cv-854, 2016 WL 525561, at {Bl.D. Ohio Feb. 9, 2017) (citingRoss v.
Pineda, No. 3:10-cv-391, 2011 WL 1337102, at *3 (S.Dhio)) (“Whether a conviction is
against the manifest weight of the evidens purely a question of Ohio law.”).

Under Ohio law, a claim that a verdict is agsithe manifest weight of the evidence — as

opposed to one based upon insufficient evidenaegdires the appellate court to act as a

“thirteenth juror” and review the entire recomigigh the evidence, and consider the credibility



of witnesses to determine whether “the jurgagly lost its way and created such a manifest
miscarriage of justice that the conviction shibe reversed andrew trial ordered.” State v.
Martin, 20 Ohio App.3d 172, 175185 N.E.2d 717 (1983xf. Tibbs v. Florida 457 U.S. 31
(1982). Since a federal habeasurt does not functioas an additional state appellate court,
vested with the authority toonduct such an exhaustive rewi, petitioner’'s claim that his
convictions were against the masifeveight of the evidence canrm# considered by this Court.

Petitioner also asserts that the evidenceasstitutionally insufficient to sustain his
conviction; Petitioner argues thidite evidence adduced taial did not estaligh that he touched
the victim or used force, artiat the DNA sample was inconclusi The state appellate court
rejected this claim as follows:

Appellant argues his conviot upon one count of rape is against the manifest
weight and sufficiency of the evidence. We disagree.

... The standard of review for a challengehe sufficiency of the evidence is set
forth in State v. Jenks61 Ohio St.3d 259, 574 N.E.2d 492 (1991) at paragraph
two of the syllabus, in which the Ohiau@eme Court held, “An appellate court's
function when reviewing the sufficienayf the evidence to support a criminal
conviction is to examine the evidence aitied at trial to determine whether such
evidence, if believed, would convinceetlaverage mind of the defendant's guilt
beyond a reasonable doubt. The relevaquiry is whether, after viewing the
evidence in a light most favorable toetlprosecution, any rational trier of fact
could have found the essential elements of the crime proven beyond a reasonable
doubt.”

*k%

{1 28} Appellant was found guilty of oneount of rape pursuant to R.C.
2907.02(A)(2), which states, “No personaBhengage in sexual conduct with
another when the offender purposely cefsghe other persan submit by force

or threat of force.” R .C2907.01(A) defines “sexual condum pertinent part as

* * * cunnilingus between peoss regardless of sex; angithout privilege to do

so, the insertion, howeveslight, of any part of th body or any instrument,
apparatus, or other object into the vagimahnal opening ofreother. Penetration,
however slight, is sufficient to completaginal or anal inteourse.” The trial
court defined cunnilingus as “a sexual act committed with the mouth and the



female [sex] organ.”l As acknowledged hppellant in his brief, Jane Doe
testified appellant's mouth madentact with her vagina. T. 155.

{1 29} Nonetheless, appellant argueg thvidence of the act of cunnilingus as
described by the victim at trial is gofficient to sustain his rape conviction
because the conduct described does rsat t the level of “sexual conduct”
pursuant to R.C. 2907.01(A); the testimatiyg not indicate whether the contact
was “intentional” and there is no indicat the act was committed for stimulation

or sexual pleasure. We note the statutdefinitions of “rape” and “sexual
conduct” require no such elements, nor did the jury instruction upon the meaning
of “cunnilingus,” to which appellant didot object. We find th act described by

the victim sufficiently describesn act of forcible cunnilingusSee, State v.
Dippel, 10th Dist. Franklin No. 03AP—-448, 2004—0Ohio—4649.

. . . We note. . . the victim testified the act was committed after appellant had
forcibly kissed her, pulled down her leggs, and held her in place with his hands
“gripping” her thighs. It is well-establisbehat the weight of the evidence and the
credibility of the witnesses are determined by the trier of &tete v. Yarbrough

95 Ohio St.3d 227, 231, 2002—-0hio—-2126, 767 N.E.2d 216.

{1 31} Appellant further argues the phgal evidence does not support his
conviction, but as appellee points out,yéase, an enzyme found in the highest
concentrations of salivayas found on the inner crotdrea of the leggings. A
swab from the same surface containggbedlant's D.N.A. While the forensic
expert could not testify the amylaseesjically came from appellant because
amylase does not contain D.N.A., it isctimstantial evidence that supports the
victim's testimony. We are mindful, moreaoyehat “[c]orroboration of victim
testimony in rape cases is not requiredState v. Meeks 5th Dist.
No0.2014CA00017, 2015-0Ohio—1527, 34 N.E.3d 382, | 81, appeal not allowed,
143 Ohio St.3d 1543, 2015-0Ohio—4633, 40 N.E.3d 1180, cgiate v. Cuthbert
5th Dist. Delaware No. 114&A070065, 2012—Ohio—4472, 2012 WL 4474720, 1
28 andState v. Johnsoril2 Ohio St.3d 210-217, 2006-Ohio—6404, 858 N.E.2d
1144, at 1 53.

{1 32} We find that this is not an “ jeeptional case inwhich the evidence

weighs heavily against the conviction.” Thompking 78 Ohio St.3d at 387,

guotingMartin, 20 Ohio App .3d at 175. The juryitteer lost its way nor created

a miscarriage of justice in contileg appellant upon one count of rape.
Appellant's first and second agsiments of error are overruled.

State v. Nian2016 WL 4039205, at *3-5.

Before a criminal defendant can be convicted consistent with the United States

Constitution, there must be evidence sufficienjustify a reasonable trier of fact to find guilt



beyond a reasonable doubfackson v. Virginia443 U.S. 307, 319 (1979). In determining
whether the evidence was suffidign support a petitioner's contian, a federal habeas court
must view the evidence in the ligimost favorable to the prosecutiowright v. West505 U.S.
277, 296 (1992) (citindacksonat 319). The prosecution is raffirmatively required to “rule
out every hypothesis except that of guiltd. (quotingJacksonat 326). “[A] reviewing court
‘faced with a record that supports conflicting inferences must presume — even if it does not
appear on the record — that the trier of faesolved any such conflicts in favor of the
prosecution, and must defer to that resolutiond.” (quotingJacksonat 326).

Moreover, federal habeas courts must affardiouble layer” of deference to state court
determinations of the sufficiency tfie evidence. As explained Brown v.Konteh 567 F.3d
191, 205 (6th Cir. 2009), deference must be given, first, to the jury's finding of guilt because the
standard, announced dackson v. Virginiais whether “viewing the i@l testimony and exhibits
in the light most favorable tthe prosecution, any rational trief fact could have found the
essential elements of the crime beyaneasonable doubt.” Second, and evateihovoreview
of the evidence leads tbe conclusion that no rational trier of fact could have so found, a federal
habeas court “must still defer to the state appeltourt's sufficiency determination as long as it
is not unreasonable.”See White v. Steel€02 F.3d 707, 710 (6th Ci2009). This is a
substantial hurdle for a habeas petitioner taoawae, and for the reasodiscussed by the state
appellate court, Petitiondas not done so here.

Ohio law defines force as “any violence, qamsion, or constraint physically exerted by
any means upon or against a person or thing.” @.82901.01(A)(1). The victim testified that
Petitioner tried to kiss her, and touched her vaguinst her wishes. He did not stop when she

asked him to do soTranscript(ECF No. 6-2, PAGEID # 552.He pulled down her leggings,



gripping her thighs, touched her vagina and mldde mouth on her vagine&She pushed, or tried
to push, his head away and asked him to leanetteen he got up and left. (PAGEID # 556-57.)

The state appellate court determined thatrénierd established the use or threat of force
as that term is defined under Ohio law. T&wurt is bound by the state court's interpretation of
its own laws. Estelle v. McGuire502 U.S. 62, 67-68 (1991) (“[IJs not the province of a
federal habeas court to reexamine statetcdeterminations on ate-law questions.”)see
Gumm v. Mitche]l775 F.3d 345, 362 (6th Cir. 2014) (citikgtelle502 U.S. at 68) (“This Court
should not reinterpret an issuestéte law that has already been interpreted by the state courts);
Williams v. SmithNo. 11-15163, 2014 WL 632437, at *5 (E.D. Mich. Feb.18, 2014) (“[O]n
habeas review, ‘[s]tate law means what staterts say it means. A claim that the state court
misunderstood the substantive requirementsstafe law does not present a claim under §
2254.”) (quotingBates vMcCaughtry 934 F.2d 99, 102 (7th Cir.1991)). Further, the State did
not need to introduce corroborating DNA evideng@ée testimony of the gtim, alone, provided
constitutionally sufficient evidence tustain Petitioner’s conviction.

Construing all of the evidence in the lightost favorable to the prosecution, and
crediting the testimony of the viot, as this Court is required do, the evidnce is, for the
reasons discussed by the state appellate caoristitutionally sufficient to sustain Petitioner’s
conviction.

Claim one is without merit.

Claim Three

In claim three, Petitioner asserts that thal court improperly denied his motion for a

new trial, because the jury improperly consideegttaneous information in reaching its guilty

verdict, and he was thereby denied his right to a fair and impartial jury. Respondent argues that

10



this claim presents an issue regarding the alleg@ation of Sate law only, and therefore fails
to provide a basis for relief.

This Court's review is limited to considéion of claims allegig a violation of “the
Constitution or laws or treaties of the United States.” 28 U.S.C. § 2254(a). Claims based on a
“perceived error of state law” faoutside the scope of the Coarteview and, therefore, do not
constitute cognizable grounds for federal habeas relefe id.; see also Wilson v. Corcoran
562 U.S. 1, 5 (2010) (quotirgstelle vMcGuire,502 U.S. at 67-68) (“it imot the province of a
federal court to reexamine state-court determinations on state-law questui&Y; v. Harris
465 U.S. 37, 41 (1984). Thus, to the extent thati®eer asserts that thetate courts erred or
misapplied Ohio law in denying his motion for a new trial, this claim does not provide him the
relief that he seeksSee Mickens v. Richardo. 2:17-cv-00539, 2018 WL 1173037, at *2 (S.D.
Ohio March 6, 2018) (citindPudelski v. Wilson576 F.3d 595, 610-1(Bth Cir. 2009);Chamblin
v. Warden Chillicothe Correctional InstitutionNo. 1:15-cv-545, 2016 WL 8679076, at *12
(S.D. Ohio June 24, 2016Rigdon v. Ohio Adult Parole Authorjtio. 1:08-cv-716, 2010 WL
3910236, at *11 (S.D. Ohio July 7, 201@dopted 2010 WL 3910230 (S.D. Ohio Oct. 4,
2010)).

However, Petitioner asserts in this claim that he was denied his right to a fair and
impartial jury. This issue presents aioh of federal condtitional dimension.See Rodriguez v.
Warden Southern Ohio Correctional Facility940 F.Supp.2d 704, 711-12 (S.D. Ohio 2013)
(Petitioner’s claim that the trial court abusegidiscretion and violate&tate law in denying a
motion for a new trial does not provide a basrsrédief, unless the triadourt’s decision was “so
egregious” as to violate due pess, but considering meritstwg underlying claim of ineffective

assistance of counsel) (citiiudelskj 576 F.3d at 610-11). Nonethst, Petitioner appears to

11



have waived this Court’s review of this federal constitutional claim because he failed to present
it to the state courts.

“To avoid procedural default, the petitionsmust ‘exhaust’ all state-court remedies.”
Williams v. Mitchell 792 F.3d 606, 613 (64@ir. 2015) (citingCarter v. Mitchel] 693 F.3d 555,
563—-64 (6th Cir. 2012)). This requires “fair petation” of the federal claim to the state
supreme courtld. (citing Bray v. Andrews640 F.3d 731, 734-35 (6th Cir. 201 X)jSullivan v.
Boercke] 526 U.S. 838, 845 (1999) (“[S]tate prisamanust give the ate courts one full
opportunity to resolve any constitutional isslgsinvoking one complete round of the State's
established appellate rew process.”). To fairly presentfederal claim, a state prisoner must
present the state courts with “both thgdkand factual basis” for his claintd. (citing Williams
v. Anderson460 F.3d 789, 806 (6th Cir. 2006)).

In order to satisfy the exhaimn requirement in habeas pois, a petitioner must fairly
present the substance of each constitutional daithe state courts as a federal constitutional
claim. Anderson v. Harles#159 U.S. 4, 6 (1982pPicard v. Connor404 U.S. 270, 275 (1971).
Although the fair presentment requirement is a rule of comity, not jurisdictemn Castille v.
Peoples 489 U.S. 346, 349 (1989Q)'Sullivan v. Boerckel526 U.S. 838, 844-45 (1999), it is
rooted in principles of fedeliam designed to allow state courts the opportunity to correct the
State's alleged violation of a federal constitutional right that threatens to invalidate a state
criminal judgment. In the Sixth Circuit, a igner can satisfy the fair presentment requirement
in any one of four ways: (1) reliance upon fedeases employing constitutional analysis; (2)
reliance upon state cases employing federal constitutional analysis; (3) phrasing the claim in
terms of constitutional law or in terms sufficiently particular to allege a denial of a specific

constitutional right; or (4) alleging facts vavithin the mainstream of constitutional law.

12



McMeans v. Brigano228 F.3d 674, 681 (6th Cir. 2000). Gehedegations of the denial of a
constitutional right, such as the right to a fairltaato due process, are insufficient to satisfy the
“fair presentment” requirementd.

Petitioner asserted on direct appeal thathbd been “denied his right to a fair and
impartial panel of jurors aguaranteed under the Sixth Amendment of the United States
Constitution. . . as the result of jurors’ improper consideration of extraneous information and the
trial court’s refusal to grant [him] a new trialBrief on Behalf of Defendant-Appellaii#CF No.

6-1, PAGEID # 149.) In support, he argued only thattrial court violatd state law and should

have resolved the issue by gtiening other jurors on théssue. (PAGEID # 149-151))
Petitioner did not refer to any federal cases ostite cases relying daderal law in support.
Rather, he argued in terms of state law only. In his appeal to the Ohio Supreme Court, Petitioner
asserted that he “was deniea thight to a fair trial when prejudicial extraneous evidence was
presented to the jury during deliberations without the court’'s approvil€morandum in
Support of JurisdictiofPAGEID # 201.) Again, he argued orhat the trial court had violated

state law and evidentiary rules, stating thatttteé court had “abused itdiscretion” in denying

his motion for a new trial. (PAGEID # 208-09Again, Petitioner did notefer to any federal

cases, or to any state caselying on federal law, isupport of his claim.

Thus, Petitioner appears to have waivey #&deral claim for this Court’'s review.
Moreover, the record does not reflect that this claim warrants relief. The trial court denied the
motion for a new trial, as follows:

The parties stipulated todhadmissibility of a Coluftmus Dispatch article from

November 22, 2014 which did not indicate thefendant was not a citizen of the

United States, but did say he had prior convictions.

The defense attempted to elicit testimony fraguror, Jackie €x, that more than
one juror discussed his pricecord and his citizenghi The Court sustained the

13



objection to her testimony under Evid.BO6(B), finding that the newspaper
article five months earlier was not outsel@dence of influence on a juror. There
was no due process argued that a jliear during the voidire process.

The Court permitted the defense to proffer the juror’s testimony.

The juror supposedly remembered jury deliberations that disclosure took place of
the defendant’s prior reot and citizenship.

The Court would note that defense couregdiressed citizeh® in his opening
and the Judge mentioned the issuerdudiscussions after deliberations.

The Judge further mentioned that the DefEnt may have a prisecord after the
deliberations were completed.

Motion denied.
Judgment Entry Denying Motion For New Tr{&CF No. 6-1, PAGEID # 116-117.)
The state appellate court affirmed the judgmenheftrial court after rejcting this claim:

[Alppellant argues juror misconduct requiréee trial court to grant appellant's
motion for new trial. We disagree.

{11 47} The analysis of a case involvirmleged juror misconduct requires a two-
tier inquiry. First,it must be determined whedr there was juror misconduct.
Second, if juror misconduct is found, it stuthen be determined whether the
misconduct materially affectedppellant's substantial rightState v. Meeks
supra, 2015-0Ohio-1527 at T 115, citBigte v. Taylqr73 Ohio App.3d 827, 833,
598 N.E.2d 818 (4th Dist.1991).

{1 48} The hearing in this case was conthatpursuant to Ohio Evid. R. 606(B),
which states in pertinent part:

Upon an inquiry into the validity cd verdict or indictment, a juror
may not testify as to any matter statement occeting during the
course of the jury's deliberations to the effect of anything upon
that or any other juror's mind emotions as influencing the juror

to assent to or dissent from thediet or indictment or concerning
the juror's mental processes in connection therewith. A juror may
testify on the questiowhether extraneous prejudicial information
was improperly brought to the jusyattention or whether any
outside influence was improperlyrought to bear on any juror,
only after some outside evidence of that act or event has been
presented. * * * *,
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{1 49} The trial court's decision that no juror misconduct occurred, and
subsequent denial of a new trial, is mot abuse of discretion. In cases involving
outside influences on jurors, trial couese granted broad discretion in dealing
with the contact and determining whetherdieclare a mistrial or to replace an
affected juror.ld. at § 117, citingState v. Phillips 74 Ohio St .3d 72, 89, 656
N.E.2d 643, 661 (1995), ardnited States v. Daniel$28 F.2d 705, 709-710
(C.A.6, 1976);United States v. William$22 F.2d 1174, 1189 (C.A.D.C.1987);
Annotation, 3 A.L.R.5th 963, 971, Section1092). A trial judge's determination
of possible juror bias should be givgreat deference only upon the appellate
court's satisfaction that ehtrial judge exercised soumscretion in determining
whether juror bias existednd whether it could be curedd., citing State v.
Gunnell 132 Ohio St.3d 442, 2012—-0hio—323G,3 N.E.2d 243, 1 29. We are
satisfied the trial court excised sound discretion.

{1 50} Appellant failed to produce suffient evidence ofimproper outside

influence upon the jury. The istence of a newspaper até about thease is not

sufficient evidence that an aof juror misconduct occurred.

{11 51} Appellant's [] assignm# of error is overruled.

State v. Nian2016 WL 4039205, at *7.

Petitioner has failed to establish that treestppellate court unreasonably applied clearly
established federal law as determined by thpr&me Court of the United States, or based its
decision on an unreasonable deteation of the facts in light of the evidence presented so as to
warrant relief. 28 U.S.C. § 2254(deeGatliff v. Tibbals No. 1:14-cv-931, 2015 WL 8481565,
at *16 (S.D. Ohio Dec. 10, 2015) (g that the Supreme Court haast held that application of
the aliunde rule is unconstitutional and has unanimypuspheld application of Fed. R. Evid.
606(b) to prohibit the use of a juroitestimony that another juror lied duringir dire) (citing
Warger v. Shauers— U.S. —, 135 S.Ct. 521 (2014)). Furth§tjhe Sixth Circuit has held that
there is no ‘constitutional impément to enforcing’ Ohio'aliunderule.” Brakeall v. Warden
2011 WL 4712774, at *4 (S.D. @hOct. 6, 2011) (citingHoffner v. Bradshaw622 F.3d 487,

501 (6th Cir. 2010) (internal citations omitted)).

Claim three is without merit.
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Claims Five and Six

In claim five, Petitioner asserts that he was denied a fair trial by reason of certain
instructions given by the trial court to the juletitioner specifically complains that the trial
court improperly instructed the jury to disregabecause there was “no evidence of that so you
strike that from consideration;Transcript (ECF No. 6-3, PAGEID # 819), defense counsel's
indication, made in opening statement, thattidegr had come to the United States when he
was a teen. Petitioner also complains that the tourt improperly instructed the jury to
disregard a statement regardingaaticular text and what Petitier may have thought: “Again,
it's not evidence for your hearing.”ld. Petitioner complains that these jury instructions
unnecessarily emphasized that he wasanottizen of the United StatesReply (ECF No. 7,
PAGEID # 1002.) In claim six, Petitioner assertt titne trial court improperly advised the jury,
prior to the start ofrial, that “Mr. Nian ischarged with two counts ofpa in that he engaged in
sexual conduct with [name redad} and purposely compelled hersisbmit by force or threat of
force.” Transcript (ECF No. 6-2, PAGEID #34.) According to Petitioner, the trial court
improperly indicated by the wording of this ingttion that Petitioner had committed the charged
crimes. The state appellate court rejected these claims, reasoning as follows:

[Alppellant argues the trial court should not have instructed the jury to disregard

statements made by defense trial counsel regarding appellant's citizenship status.

We disagree.

{1 61} In opening statement, defense ltt@unsel stated appellant came to the

U.S. from Sierra Leone. Further, in reface to texts between appellant and the

victim after the rape, defense trial counskited appellant understood the victim

referred to a “hug,” prompting him to apologize, and he did not realize she alleged

rape. When these comments were not supddsy any evidence #tal, the trial

court properly instructethe jury to disregard.

{1 62} “[A] court's instructons to the jury should be addressed to the actual issues

in the case as posited by the evidence and the plead®igse’ v. Farringer5th
Dist. Fairfield No. 14€A-43, 2015-0Ohio—2644, 1 19, &ab not allowed, 144
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Ohio St.3d 1440, 2015-Ohio-5468, 43 N.E.3d 451, cigtagte v. Guster66

Ohio St.2d 266, 271, 421 N.E.2d 157 (1981). A trial court does not abuse its
discretion when it instructs the jury tosdegard an issue ra@ by a defendant in
opening statement when no evidencesupport is presented at triédtate v.
Johnson 11th Dist. Ashtabula N0.2001-A-0043, 2002—0Ohio-6570, 1 27.

{11 63} Appellant's [] assignm# of error is overruled.

**%x

[Alppellant summarily argues the triacourt erred in allegedly making a
conclusory statement regarding appeltarguilt during jury instructions. We
disagree.

{1 65} We have reviewed the cited romment and disagree with appellant's
characterization of it as a conclusory statement of appellant's guilt. The trial court
merely informed the jury of the allefians contained in # indictment during
preliminary jury instructions. The desgation of the conduct does not constitute a
comment on appellant's guilt or innocence.

State v. Nian2016 WL 4039205, at *8-9.

Errors in jury instructions are generally rmmignizable in federal habeas corpus unless

they deprive the petitioner of a fundamentally fair trilenderson v. Kibhe431 U.S. 145, 154

(1977);see also Wood v. Marshalf90 F.2d 548, 551-52 (6th Cir. 1986}jomas v. Arn704

F.2d 865, 868—-69 (6th Cir. 1983).

Because jury instruction errors typicallyeanatters of state law, the standard for
demonstrating that a jury instruction sad constitutionakrror in a habeas
proceeding “is even greater than the simgwequired to establish plain error on
direct appeal. ' Henderson431 U.S. at 154, 97 S. (t730. A habeas petitioner's
“burden is especially heavy [when] ndflamatively] erroneous instruction was
given. . . . An omission, or an incomplete instruction, is less likely to be
prejudicial than a misstatement of the lavd.”at 155, 97 S. Ct. 1730.

Stallings v. Bagley561 F. Supp. 2d 821, 855 (N.D. Ohio 2008) habeas petitioner challenging

jury instructions must establish that “the ailingtiuiction by itself so infected the entire trial that

the resulting conviction vlates due processCupp v. Naughtem14 U.S. 141, 147 (1973). The

record fails to reflecsuch circumstances here.
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Claims five and six & without merit.
Claims Two and Four: Procedural Default

Respondent contends that Petitioner has procedurally defaulted claims two and four.
Congress has provided that statisqmmers who are in custody wolation of the Constitution or
laws or treaties of the United States may applihéofederal courts for a writ of habeas corpus.
28 U.S.C. § 2254(a). In recognitiof the equal obligain of the state cots to protect the
constitutional rights of criminal defendants, anarder to prevent needless friction between the
state and federal courts, a statenanal defendant with federal constitutional claims is required
to present those claims to the state courts fosideration. 28 U.S.C. § 2254(b), (c). If he fails
to do so, but still has an avenue open to bynwhich he may present his claims, then his
petition is subject to dismissal féailure to exhaust state remediekl.; Anderson v. Harless
459 U.S. 4, 6, 103 S.Ct. 276, 74 L.Ed.2d 3 (1982) (curian) (citing Picard v. Connor 404
U.S. 270, 275-78 (1971) ). Where a petitioner fadled to exhaust his claims but would find
those claims barred if later presented to tteestourts, “there is a procedural default for
purposes of federal habeas. . Cbleman v. Thompspb01 U.S. 722, 735 n. 1 (1991).

The term “procedural default” has conte describe the situation where a person
convicted of a crime in a state court fails (foratdver reason) to present a particular claim to
the highest court of the State so that the Stadeatfair chance to correahy errors made in the
course of the trial or the appeal before a federal court intervenes in the state criminal process.
This obligation “requires the petitioner to prelsthe same claim under the same theory’ to the
state courts before raisingah federal habeas reviewHicks v. Straup377 F.3d 538, 552-53
(6th Cir. 2004) (quotindpillette v. Foltz 824 F.2d 494, 497 (6th Cir. 1987)). One of the aspects

of “fairly presenting” a claim to the state couidsthat a habeas petitioner must do so in a way
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that gives the state courts a fair opportunityrute on the federal lawlaims being asserted.
That means that if the claims are not presentdtidécstate courts in the way in which state law
requires, and the state courterdfore do not decide the clairos their merits, neither may a
federal court do so. In the words used by the Supreme CoWaimwright v. Sykest33 U.S.

72, 87 (1977), “contentions of federal law whichrev@ot resolved on the merits in the state
proceeding due to respondent's failure to risen there as required by state procedure” also
cannot be resolved on their merits a federal habeas case -attlis, they are “procedurally
defaulted.”

In the Sixth Circuit, a fourqurt analysis must be undertakehen the state argues that a
federal habeas claim has been waived by theiqregi's failure to obsee a state procedural
rule. Maupin v. Smith785 F.2d 135, 138 (6th Cir. 1986). “First, the court must determine that
there is a state procedural rule that is applec#d the petitioner's claim and that the petitioner
failed to comply with the rule.”ld. Second, the Court must determine whether the state courts
actually enforced the s&procedural sanctionld. Third, it must be decided whether the state
procedural forfeiture is an adequate amdependent state ground uponieththe state can rely
to foreclose review of a federal constitutional claileh. Finally, if the Court has determined that
a state procedural rule was roimplied with, and that the ruleas an adequate and independent
state ground, then the petitioner must demonstrate that there was cause for him not to follow the
procedural rule, and that he was actuallyyiged by the alleged constitutional erréd. This
“cause and prejudice” analysis applies to failuresaise or preserve issues for review at the
appellate levelLeroy v. Marshall 757 F.2d 94 (6th Cir. 1985).

Turning to the fourth part of thdaupin analysis, in order to establish cause, a petitioner

must show that “some objectiiactor external to the defemampeded counsel's efforts to
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comply with the State's procedural rule.Murray v. Carrier, 477 U.S. 478, 488 (1986).
Constitutionally ineffective counsel may constitutause sufficient to excuse a procedural
default. Edwards v. Carpente629 U.S. 446, 453 (2000). In order to constitute cause, however,
a claim of ineffective assistance adunsel generally must “ ‘be ggented to the atie courts as

an independent claim before it may be usedstablish cause for a procedural defaultld: at

452 (quotingMurray, 477 U.S. at 479). Put another wdthat ineffectiveness must itself
amount to a violation of the Sixth Amendment, and therefore must be both exhausted and not
procedurally defaulted.Burroughs v. Makowski11 F.3d 665, 668 (6th Ci2005). Or, if the
claim of ineffective assistance of counsel islitpeocedurally default@, a petitioner must be
able to “satisfy the ‘cause and prejudice’ staddaith respect to the ineffective-assistance claim
itself.” Edwards 529 U.S. at 450-51.

If, after considering &lfour factors of theMaupin test, a court concludes that a
procedural default has occurrethe court must not considerethmerits of the procedurally
defaulted claim unless “review is needed to préeeiundamental miscarriagf justice, such as
when the petitioner submits new evidence showing that a constitutional violation has probably
resulted in a conviction of one who is actually innocemiddges v. Colsqn727 F.3d 517, 530
(6th Cir. 2013) (citingMurray, 477 U.S. at 495-96).

Claim Two

In claim two, Petitioner asserts that he vagsied a fair trial bsause the prosecutor
mischaracterized evidence during closing argumenhe state appellate court reviewed this
claim for plain error only, due to Petitier’s failure to object at trial:

[Alppellant argues he was deprived affair trial by numerous instances of
prosecutorial misconduct. We disagree.
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{1 34} The test for prosecutorial miscondus whether the prosecutor's remarks
and comments were improper and df, svhether those remarks and comments
prejudicially affected the substantial rights of the accuSéate v. Lott51 Ohio

St.3d 160, 166, 555 N.E.2d 293 (1996@st. denied 498 U.S. 1017, 111 S.Ct.
591, 112 L.Ed.2d 596 (1990). In reviewinallegations of prosecutorial
misconduct, we must review the comiptd-of conduct in the context of the
entire trial.Darden v. Wainwright477 U.S. 168, 184, 106 S.Ct. 2464, 91 L.Ed.2d
144 (1986). Prosecutorial misconduct will not provide a basis for reversal unless
the misconduct can be said to have deprigpellant of a faitrial based on the
entire recordLott, supra 51 Ohio St.3d at 166, 555 N.E.2d 293.

{11 35} Appellant cites a number of irstces of alleged prosecutorial misconduct
throughout the trial. We note appellant diot object to any of these comments at
trial. If trial counsel fails to object tahe alleged instances of prosecutorial
misconduct, the alleged improprietiese waived, abserplain error. State v.
White,82 Ohio St.3d 16, 22, 1998-0Ohio—-363, 693 N.E.2d 772 (1998), Statg

v. Slagle 65 Ohio St.3d 597, 604, 605 N.E.2d 916 (1992).

{11 36} We therefore review appellant'Begations under the plain-error standard.
Pursuant to Crim.R. 52(B), “plain erros defects affecting substantial rights
may be noticed although they were natuight to the attentioaf the court.” The
rule places several limitations on a reviegvcourt's determination to correct an
error despite the absence of timely objectnrial: (1) “there must be an error,
i.e., a deviation from a legal rule,” (2) “tle@ror must be plain,” that is, an error
that constitutes “an ‘obvious' defect tine trial proceedings,” and (3) the error
must have affected “substantial rights” subht “the trial court's error must have
affected the outcome of the trialState v. Dunn5th Dist. No.2008—CA—-00137,
2009-0Ohio-1688, citinGtate v. Moralesl0 Dist. Nos. 03—AP-318, 03—-AP-319,
2004-0hio—3391, at  19. The decision to edrra plain error is discretionary
and should be made “with the utmastution, under exceptional circumstances
and only to prevent a manifestiscarriage of justice.State v. Long53 Ohio
St.2d 91, 372 N.E.2d 804 (1978), pamgr three of the syllabus.

{11 37} Appellant asserts the prosecutorsohiaracterized the victim's testimony in
closing argument but wealisagree. In closing gument, a prosecutor may
comment on “what the evidence has shown and what reasonable inferences may
be drawn therefrom.'State v. Young5th Dist. Richland No. 14CA25, 2015—-
Ohio-2075, 25, citingott, supra,51 Ohio St.3d at 165. The summary of the
victim's testimony cited here &fair comment on the evidence.

*k%

{1 40} Appellant summarily argues the prosecutor committed several other acts of
misconduct but upon our review of the retowe disagree that the statements
were improper, much less that “absem fitosecutor's comments, the jury would
not have found defendant guiltyState v. Clay 181 Ohio App.3d 563, 2009—
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Ohio—1235, 910 N.E.2d 14 a¥9 (8th Dist.), citingState v. Smithl4 Ohio St.3d
13, 470 N.E.2d 883 (1984).

{1 41} Appellant has not demonstratady improper condudty the prosecutor,
much less any that risesttte level of plain error.

State v. Nian2016 WL 4039205, at *5-6.

As the state appellate court noted, Petitiodiel not raise his eim of prosecutorial

misconduct before the trial court. As a resulttite@mer waived this claim for review in these

proceedings and the state court’s plain error review of this claim does not constitute a waiver of

the state's procedural default rul&ee Seymour v. Walk@?24 F.3d 542, 557 {6Cir. 2000).

Ohio has a contemporaneous objection tuider which an apfiant who fails to

object waives later review of thesue unless plain error can be shoWiiliams

v. Bagley 380 F.3d 932, 968 (6th Cir.2004ert. denied 544 U.S. 1003, 125

S.Ct. 1939, 161 L.Ed.2d 779 (2005) (citi®gate v. Smith89 Ohio St.3d 323,

332, 731 N.E.2d 645 (2000)). The Sixt@ircuit has held that Ohio's
contemporaneous objection rule constitutes an adequate and independent state
ground barring federal review absent a showing of cause for the waiver and
resulting prejudiceld.; Hinkle v. Randlge 271 F.3d 239, 244 (6th Cir. 2001);
Stojetz v. Ishe€2006 WL 328155 *12 (S.D. Ohio Feb.10, 2006).

A state court's review of an issue for plairror is considered by the Sixth Circuit
as the enforcement of a procedural defaitliams 380 F.3d at 9684inkle, 271

F.3d at 244. The federal couirt,determining whether state court has relied on a
procedural rule to bar revieaf an issue, examines the latest reasoned opinion of
the state courts and presumes that latarts enforced the bar instead of rejecting
the claim on the meritddinkle, 271 F.3d at 244 (citinYIst v. Nunnemakeb01

U.S. 797, 803, 111 S.Ct. 2590, 115 L.Ed.2d 706 (1991)).

Adams v. Bradshawi84 F.Supp.2d 753, 771 (N.D. Ohio 2007).

Petitioner may still secure review of the medtghis claim if he demonstrates cause for

his failure to follow the state procedural rules well as actual prejudice from the alleged

constitutional violation. See Coleman501 U.S. at 753. As cause for his procedural default,

Petitioner notes that he igeo se,incarcerated prisoner, that Hist is his second language, and

that he has a hard time understanding legal teviogy. Petitioner alsosaerts that his trial
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attorney performed in a constitutionally ineffective manner by failing to object at trial, and that
his appellate counsel improperly failedrase this claim on direct appeaReply (ECF No. 7,
PAGEID # 999.)

“[P]etitioner has the burden of showing cause and prejudice to overcome a procedural
default.” Hinkle v. Randle271 F.3d 239, 245 (6th Cir. 2001) (citihgcas v. O'Deal79 F.3d
412, 418 (6th Cir. 1999)) (internal citation omitted).

“ ‘Cause’ under the cause and prejudice tasst be something external to the

petitioner, something that cannot fairly &eributed to him [, . . some objective

factor external to the defense [that] impeded . . .efforts to comply with the State's

procedural rule.”

Maples v. Stegal340 F.3d 433, 438 (61hir. 2003) (quotingColeman 501 U.S. at 753). Courts
have held repeatedly that a petitiongr'e se,incarcerated status, limited access to the prison
law library, or ignorance of the law and stat®cedural requirements do not constitute cause
sufficient to excuse a procedural defaiBee, e.g., Bonilla v. Hurle$70 F.3d 494, 498 (6th Cir.
2004) (citingHannah v. Conley49 F.3d 1193, 1197 (6th Cir. 1995}xo0sby v Warden, London
Correctional Facility No. 1:12—cv-523, 2013 WL 5963136, atrt52 (S.D. Ohio Nov. 7, 2013).
Similarly, “language barriers and unfamiliarityitiv the legal system arnot external factors
sufficient to excuse procedural defaultCruz-Altunar v. Warden, Ro$3orrectional Inst, No.
2:14-cv-08144, 2016 WL 1449848, at *1 (SOhio April 13, 2016) (quotindanchez v. Hetzel
No. 1:11-cv-940-TMH, 2014 WI1491178, at *4 (M.D. Ala. April 15, 2014) (citindazquez v.
Lockhart 867 F.2d 1056, 1058 (8th Cir. 1988prd se status and language barrier are
insufficient to excuse procedural defaulBonilla, 370 F.3d at 498 (“unfamiliarity with the
English language” is not “exteal to [one’s] defense”) (ber citations omitted).

As notedsuprg the constitutionally ineffective asssice of counsel may also constitute

cause for a procedural default, so long as such claim has been presented to the state courts and is
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not, itself, procedurally defaultedseeEdwards,529 U.S. at 451-52 (citinglurray, 477 U.S. at
488-89). Petitioner asserts the ineffective assistahc®unsel in his ihabeas corpus claim
four.

Claim Four

In his claim four, Petitioner asse the denial of the effective assistance of trial counsel
because his attorney failed to object to the attarization of the allegevictim as a victim;
failed to object to the prosecutor’s phrasing afugstion indicating thahe sexual assault had
taken place; failed to object to the relewaraf evidence that the mother had a working
relationship with the Petitioner; and failed dbject to comments, made on opening statement,
regarding his citizenship. Petitioner waiveadé claims by failing to raise them on direct
appeal, where he was represented by new counsel, or in his appeal to the Ohio Supreme Court,
where he argued only that he svdenied the effective assistenof trial counsel because his
attorney failed to object to mandatory sentegciand because his attorneised the issue of
Petitioner’s citizenship duringoir dire.! See Memorandum in Support of Jurisdict{&CF No.

6-1, PAGEID # 210-11.)

Having failed to properly present his curresitim of ineffective assistance of trial
counsel to the state courts, Petitioner may nowonger present these clairttsthe state courts
by virtue of Ohio's doctrine afes judicata. See State v. Coe Ohio St.3d (1982)State v.
Ishmail 67 Ohio St.2d 16 (1981%tate v. Perry10 Ohio St.2d 175 (1967) (claims must be

raised on direct appeal, if possible, or they will be barred by the doctrine of res judicata.).

! petitioner argued on direct appeal that he had been denied the effective assistance of trial counsel because his
attorney failed to object to mandatory prison terms and due to his attorney’s commentsaludirg and opening
statement regarding his immigrant status and understanding of texts from the allegedSeeti8tate v. Nia2016

WL 4039205, at *8.
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Moreover, the state courts werevaegiven an opportunity to enfoer the procedural rule at issue
due to the nature of Petitioner's procedural default.

Ohio's doctrine ofes judicatais adequate and independent under the third part of the
Maupin test. To be “independent,” ghprocedural rule at issuas well as the state court's
reliance thereon, must rely in no part on federal |I8ge Colemarg01 U.S. at 732-33. To be
“adequate,” the state procedural rule must be firmly established and regularly followed by the
state courts.Ford v. Georgia498 U.S. 411 (1991). “[O]nly aitinly established and regularly
followed state practice’ may bet@rposed by a State to preveabsequent review by this Court
of a federal constitutional claim.ld. at 423 (quotingames vKentucky 466 U.S. 341, 348-351
(1984));see also Barr v. City of Columbia78 U.S. 146, 149 (1964}AACP v. Alabama ex rel.
Flowers 377 U.S. 288, 297 (19643ge also Jamison €ollins, 100 F.Supp.2d 521, 561 (S.D.
Ohio 1998).

The Sixth Circuit has consistently held that Ohio's doctrire®fudicata, i.e.thePerry
rule, is an adequate ground for denying federal habeas réligfdgren v. Mitche)l440 F.3d
754, 765 (6th Cir. 2006)Coleman v. Mitchell268 F.3d 417, 427-29 (6th Cir. 2008gymour,
224 F.3d at 555yrd v. Colling 209 F.3d 486, 52122 (6th Cir. 20008prris v. Schotten146
F.3d 314, 332 (6th Cir. 1998). Ohio courts hawasistently refused, in reliance on the doctrine
of res judicata to review the merits of claims because they are procedurally beBes State v.
Cole 2 Ohio St.3d at 115tate v. Ishmail67 Ohio St.2d at 16. Additionally, the doctrineres
judicata serves the state's interest in finality ancensuring that claimare adjudicated at the
earliest possible opportunity. Witkspect to the independenceny, this Court concludes that

Ohio's doctrine ofes judicatain this context does not rely @n otherwise implicate federal law.
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Accordingly, this Court is satisfied from itsvn review of relevant case law that therry rule is
an adequate and indepemd ground for denying relief.

Moreover, the denial of the effective assigte of appellate counsel cannot constitute
cause for this procedural default, because Petitioner has never presented this claim to the state
courts. SeeMurray, 477 U.S. at 489.

Thus, Petitioner has failed to establish causéif® procedural default of claims two and
four. He has thereby waived these migifor review in these proceedings.

Actual Innocence

Petitioner also asserts that he is actually ¢emd. The United States Supreme Court has
held that a claim of actual innocence may sdficient “to avoid a procedural bar to the
consideration of the merits of [a petitioner's] constitutional clainchlup v. Delo513 U.S.
298, 326-27 (1995). “[lln an extraordinary casbgere a constitutional violation has probably
resulted in the conviction of ongho is actually innocent, aderal habeas court may grant the
writ even in the absence afshowing of cause fordhprocedural default.’Murray, 477 U.S. at
496. In Schlup the Supreme Court held that a ¢bdel showing of actual innocence was
sufficient to authorize a federaburt in reaching the merits ah otherwise procedurally-barred
habeas petitionld. at 317. However, a claim of actual innocence is “ ‘not itself a constitutional
claim, but instead a gateway through which aelaabpetitioner must pass to have his otherwise
barred constitutional claim considered on the meritsld” at 315 (quotindHerrera v. Colling
506 U.S. 390, 404 (1993)).

The actual innocence exception to a proceddefdult allows a petitioner to pursue his
constitutional claims if it is “more likely than not” that new evidenceées; evidence not

previously presented at trial — would allave reasonable juror to find him guilty beyond a
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reasonable doubtSouter v. Jone895 F.3d 577 (6th Cir. 2005). The Court of Appeals for the
Sixth Circuit explained this exception as follows:

The United States Supreme Court has hietd if a habeagetitioner “presents
evidence of innocence so strong tlaatcourt cannot have confidence in the
outcome of the trial unless the court is also satisfied that the trial was free of
nonharmless constitutional error, the petitioner should be allowed to pass through
the gateway and argue the teof his underlying claims.Schlup 513 U.S. at

316, 115 S.Ct. 851, 130 L.Ed.2d 808. Thus, the threshold inquiry is whether “new
facts raise[] sufficient doubt about [thetiiener's] guilt to undermine confidence

in the result of the trial.1d. at 317, 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d
808. To establish actual innocence, “a petitioner must show that it is more likely
than not that no reasonable juroowid have found petitioner guilty beyond a
reasonable doubt.” Id. at 327, 51330298, 115 S.Ct. 851, 130 L.Ed.2d 808. The
Court has noted that “actual innocence means factual innocence, not mere legal
insufficiency.” Bousley v. United State§23 U.S. 614, 623, 118 S.Ct. 1604, 140
L.Ed.2d 828 (1998). “To be credible, sualclaim requires petitioner to support

his allegations of constitiwnal error with new reliable evidence — whether it be
exculpatory scientific evidence, trusimthy eyewitness accounts, or critical
physical evidence — that was not presented at t&akilup,513 U.S. at 324, 115
S.Ct. 851, 130 L.Ed.2d 808. The Court counseled however, that the actual
innocence exception should “remain rare” and “only be applied in the
‘extraordinary case.’ Id. at 321, 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808.

Souter 395 F.3d at 589-90 (footnote omitted). Petitioner does not meet these standards here.
After an independent review ofélrecord, the Court does not detins to be so extraordinary a
case as to relieve petitionair his procedural default of claims two and four.
Recommended Disposition

WHEREUPON, the Magistrate JudgeRECOMMENDS that this action be
DISMISSED.

Procedur e on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and serve on all parties written objections to those specific
proposed findings or recommendations to \whabjection is made, together with supporting

authority for the objection(s). Aigdge of this Court shall makeda novodetermination of those
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portions of the report or spe@fl proposed findings or recommetidas to which objection is
made. Upon proper objections, a judge of this Caay accept, reject, or modify, in whole or in
part, the findings or recommendations mdu&ein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions. 2&).S.C. 636(B)(1).

The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiver othe right to have the slirict judge review th&eport
and Recommendation de noand also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendatid®ee Thomas v. Ard74 U.S. 140
(1985);United States v. Walter838 F.2d 947 (B Cir. 1981).

The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any omestfiled, regarding wéther a certificate of

appealability should issue.

s/ Norah McCann King
Norah McCann King
UnitedStatesVlagistrateJudge

August 16, 2018
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