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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
MATTHEW A. MILLIRON,
Plaintiff,
Civil Action 2:17-cv-333
VS. Judge James L. Graham
Magistrate Judge Elizabeth P. Deavers
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Matthew A. Milliron, brings thisction under 42 U.S.C. 88 405(qg) for review of
a final decision of the Commissioner ofcg&d Security (“Commissioner”) denying his
application for disability insurece benefits and supplemental security income. This matter is
before the United States Magistrate Juftgea Report and Recommendation on Plaintiff's
Statement of Errors (ECF No. 10), the Coissioner's Memorandum in Opposition (ECF No.
13), and the administrative record (ECF No. Bhaintiff did not file a Reply. For the reasons
that follow, it SRECOMMENDED that the CourOVERRULE Plaintiff's Statement of Errors
andAFFIRM the Commissioner’s decision.

l. BACKGROUND

Plaintiff applied for disabilitynsurance benefits in Augugd15 asserting disability from
lumbar spine degenerative disc disease, scragitt, and left knee internalerangement, irritable
bowel syndrome, depression, post-traumatic stiisesder, and sleep apa. (R. at 197.)

Plaintiff's claim was denied itially and upon reconsetation. Upon request, a hearing was held
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June 7, 2016, in which Plaintiff, represented by celjyrappeared and testifl. (R. at 4-41.) A
vocational expert also appearud testified at the hearingR. at 26-41.) On October 21, 2017,
administrative law judge Kirsten King (the “AlDJssued a decisionriding that Plaintiff was
not disabled at any time after August 1, 20186,dheged onset datéR. at 70-73.) On
February 13, 2017, the Appeals Council deniednfiff’'s request for review and adopted the
ALJ’s decision as the Commissionefiisal decision. (R. at 42-44.)

[I. HEARING TESTIMONY
A. Plaintiff's Testimony

At the June 2016 administrative hearing, Riffitestified that he lives alone in an
apartment. (R. at 10.) Plaintiff stated thaithe father of a six-y@-old son, whom he sees
approximately twice weekly. (R. @t8.) Plaintiff alscstated that he attends some of his son’s t-
ball practices and games and one piateacher conference. (R. at 7.)

According to Plaintiff, he wakes up anywhdretween four o’clock and seven o’clock in
the morning and watches Netflix for “a good portiorttaf day.” (R. at 11.Plaintiff testified
that he normally eats fast food around noon, Wwigausually his only meal of the dayld.}
Plaintiff also testified that hearely goes grocery shopping, excepbty juice or water, and that
he does not drink coffee or teR. at 12.) Plaintiff further téi$ied that, after eating, he usually
plays video games or watches more movié¢g.) (In the evenings, Plaiffteither sees his son or
stays in and goes to bedand ten o’clock. (R. at 18.)

Plaintiff testified that he can do laundmythout any problems and is responsible for
cleaning his apartment, althoughduees not recall ever cleaning {{R. at 14.) Plaintiff also

testified that his last job was as a maintexeaworker for the Department of Energy in
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Tennessee, where he was responsible for maintaining diesel law enforcement vehicles. (R. at 14-
15.) Plaintiff stated that he wally worked ten-hour days, fodays per week. (R. at 15.)
According to Plaintiff, over the course of thglgieen months he worked there, he experienced
increasing difficulty “handling the stress of déaes and actually dealing with people.ld.j
Plaintiff testified that his emplagent contract was flexible andddnot require him to maintain a
strict forty-hour work week, buhat he always managed to mbit requirement to work eighty
hours in a two-week period. (R.H8-17.) According to Plairffi the company hires disabled
workers who work in teams and may take breaksnwieeded, as well as receive assistance with
completing tasks from the other team members. (R. at 24-25.)

Plaintiff testified that he rma one-hundred percent dis#bitating from the Veteran’s
Administration and that he receis regular treatment for depressi (R. at 21.) Plaintiff also
testified that he experiencesxaety when he is around othergme, even at his son’s t-ball
games. (R. at 21-22.) Plaintiffrther testified that he feels t@€¢all the time” and that he cries
for no reason a few times daily. (R. at 22.) miffistated that he t@s sleep medications but
still sleeps only a few hours per dayd.] Plaintiff also statethat, at the urging of his
psychiatrist, he quit drinking adtol two months prior to the adnistrative hearing but has not
experienced a difference in higrdition. (R. at 24.)

B. Vocational Expert Testimony

The ALJ proposed a series of hypotheticatgarding Plaintiff's residual functional
capacity (“RFC”) to the VE. (R. at 30-41Based on Plaintiff's age, education, and work
experience and the RFC ultimately determined by the ALJ, the VE testified that Plaintiff could

perform unskilled, light jobs available in thetioaal economy, including small parts assembiler,
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laundry worker, assembly machine tender, @s$pr hand packager, and injection molding
machine tender. (R. at 31-32.) If limited“tmwal oriented work, but no constant production rate
pace work such as an automated assembly line VE testified that the hypothetical person
could perform all of the previolysmentioned jobs, except smallrpmassembler.” (R. at 33.)

. MEDICAL RECORDS
State Agency Review

On October 29, 2015, Todd Finnerty, Psy.D.,eesd Plaintiff's record for the state
agency pursuant to his application for benefids. Finnerty found Plaitiff moderately limited
in his ability to understad and remember detailed instructions but found that he can understand
and remember simple instructions. (R. at 88KRewise, Dr. Finnerty fond Plaintiff moderately
limited in his ability to carry outletailed instructions, but nogsiificantly limited in his ability
to carry out very shortral simple instructions.ld.) Dr. Finnerty futher found Plaintiff
moderately limited in his ability to maintaintemtion and concentratidor extended periods.

(Id.) Dr. Finnerty opined that Plaintiff “has adreced stress tolerance. He can complete simple,
routine tasks, which are not fast pdcer require high production quotasfd.j Dr. Finnerty

also opined that Plaintiff “has some irritabilayyd some anger. He cemeract with the public,
co-workers and supervisors on an occasiangierficial basis.” (R. at 87.)

On February 23, 2016, state agency psyadfiohl consultant Cindy Matyi, Ph.D.,
reviewed Plaintiff's records for the state aggnpon reconsideratiorDr. Matyi found Plaintiff
moderately limited in his abilityo understand and remember dethinstructions but found that
he can understand and remember simple insbns@nd occasionally comem instructions. (R.

at 102.) Likewise, Dr. Matyidund Plaintiff moderately limitkin his ability to carry out
4



detailed instructions, but not sifgieantly limited in his ability tacarry out very short and simple
instructions. Id.) Dr. Matyi further found Plaintiff modetaly limited in his ability to maintain
attention and concentration for extended periotts) Or. Matyi opined that Plaintiff “can carry
out simple and occasional complex tasks, ma@nattention, make simple decisions, and
adequately adhere to a scheduMay need some flexibility in terms of time limits and
production standards.” (R. at 10Dr. Matyi also opined that &ntiff “has irritability and
some anger. He can interact with the pylda@workers and supervisors on an occasional,
superficial basis.” Il.)
IV. THE ADMINISTRATIVE DECISION

On October 21, 2017, the ALJ issued her denisi(R. at 60-73.) At step one of the

sequential evaluation procésthe ALJ found that Plaintiff had not engaged in substantially

gainful activity since August 1, 201the alleged onset date. (R. at 62.) The ALJ found that

! Social Security Regulations require ALJsrasolve a disability claim through a five-step
sequential evaluation of the evidenc8ee20 C.F.R. 8416.920(a)(4)Although a dispositive
finding at any step terminates the ALJ’s revie&e Colvin v. Barnhard75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequenti@view considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairmgrdalone or in combination, meet or
equal the criteria of an impairment detth in the Commissioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant's residfiaictional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant's age, eation, past work experience, and residual
functional capacity, can the claimant penh other work available in the national
economy?

See?20 C.F.R. 8416.920(a)(4ee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009)pster
v. Halter, 279 F.3d 348, 354 (6th Cir. 2001).
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Plaintiff has the following seveliepairments: degenerative diand joint disease, depression,
anxiety disorder, and a hisyoof substance abuseld( She further found that Plaintiff did not
have an impairment or combination of impaintsethat met or medically equaled one of the
listed impairments described in 20 C.F.R. Béd, Subpart P, Appendix 1. (R. at 63-64.) At
step four of the sequential process,Ahd set forth Plaintiff's RFC as follows:

[C]laimant has the residual functional capypto perform light work as defined in

20 CFR 416.967(b) except as follows: thartlant could occasionally climb ramps

or stairs, balance, stoop, kneel, crouctd erawl; however, he should never climb

ladders, ropes, or scaffolds. The clanmnshould avoid all exposure to unprotected

heights and all use of dangerous machinefrhe claimant is limited to simple,

routine tasks. He could only occasionally interact with co-workers and supervisors.

Finally, the claimant could interact withe public no more than approximately ten

percent of the workday, but that contabbuld preclude traastional interaction,

such as sales or negotiations.
(R. at 64.) In determining Plaintiffs MRF@e ALJ gave “some weight” to the assessments
provided by the state agency psgtogical consultants. (R. &9.) The ALJ noted that the
consultants concluded that Plgfihhas moderate restriction ims activities of daily living,
moderate difficulties maintaining socfainctioning, and moderatamitation maintaining
concentration, persistence, or padel.)( The ALJ found that the tate agency assessment is
well supported and there is no subsequeittegice to support a departure from their
conclusions.” Id.) The ALJ, however, “provided someatidifferent limitations in order to
better quantify the claimant’s workplace restrictiamsl abilities.” (R. at 70.) The ALJ stated
that the reduced social demands in the RFC “shalglo allow the clainmd to better withstand
work pressure since the potential stress assatciaith more frequent and/or more involved

interactions has been reduced, as has the stre#farlties typically involved in more complex

tasks. [d.)



The ALJ concluded that Plaintiff is unablegerform any of his paselevant work as a
diesel truck mechanic, satellite systarachanic, or security officerld() Relying on the VE’s
testimony, the ALJ determined that Plaintiff cylerform at least five jobs at the light,
unskilled level and five jobs #ite sedentary, unskilled level thetist in the local and national
economy. (R. at 71-72.) She therefore concludatRhaintiff was not diabled under the Social
Security Act from August 1, 2015, through the daftéhe administrative decision. (R. at 72.)

V. STANDARD OF REVIEW

When reviewing a case under the Social 8gchct, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. S€&82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C. §
405(g) (“[t]he findings of the Qmmissioner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . .Uhder this standard, “substantial evidence is
defined as ‘more than a scintilla of evidencelbas than a preponderance; it is such relevant
evidence as a reasonable mind might acaeptdequate to support a conclusioiR8gers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Human Serva5 F.3d 284, 286 (6th Cir.
1994)).

Although the substantial Elence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronfjthe] weight™ of the

Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting

Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Martheless, “if substantial



evidence supports the ALJ’s deoisj this Court defers todihfinding ‘even if there is
substantial evidence in theaord that would have supported an opposite conclusi@iakley

v. Comm’r of Soc. Se®81 F.3d 399, 406 (quotirey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)).

Finally, even if the ALJ’s decision meetethubstantial evidence standard, “a decision
of the Commissioner will not be upheld where 8SA fails to follow its own regulations and
where that error prejudices a claimant on the tseri deprives the claimant of a substantial
right.”” Rabbers582 F.3d at 651 (quotirowen v. Comm’r of Soc. Se478 F.3d 742, 746
(6th Cir. 2007)).
VI. ANALYSIS

Plaintiff puts forward one assignment of err®aintiff contends that the ALJ failed to
“incorporate all of plaintiffsmental health limitations into her determined residual functional
capacity and the hypothetical question.” (ECF Nbat 5.) SpecificallyPlaintiff argues that
the ALJ erred by failing to includine limitations endorsed by tk&ate agency consultantdd.(
at 7.) Plaintiff reasons that, because the Alat“ho criticism of the State agency opinions and
even determined that the assessments wellesupported,” the ALJ was bound to incorporate
their opined limitation in eRFC determination.lqd.) Accordingly, Plaitiff believes the ALJ
committed reversible error by failing to “inde any restrictions on time limits, pace or
production quotas, . . . limitations on tipeality of interactions beteen plaintiff and his
coworkers and supervisors, and . . . limitation on adaptation to changes in the workpthte.” (

As an initial matter, the Undersigned natiest the ALJ gave only “some weight” to the

state agency consultants’ opiniortheer than “great” or “controltig” weight. (R. at 69.) An
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examination of the ALJ’s conclusions, furthenm, shows that the ALJ gave weight to the
consultants’ opinions with respeot Plaintiff's general level ofunctional restriction in activities

of daily living, maintaiing social functioning, and maintang concentration, persistence, or
pace. [d.) Contrary to Plaintiffs argument, the ALJ explicitigeclined to give controlling

weight to any opinion regarding how those levels of functional restristionld be quantified in
the RFC determination. (R. at 70.) Indeed,dbtermination of a claimant’s residual functional
capacity is entirely within the purview of the ALJ, and “this Court will defer to that finding even
if there is substantial evidengethe record that would haweipported an opposite conclusion.”
Longworth v. Comm’r of Soc. Sgd402 F.3d 591, 595 (6th Cir. 2005.)

Next, it is unclear exactly velt level of restriction Plaiiff believes the ALJ should have
adopted. A review of the consamts’ opinions reveals that thédyemselves did not agree about
Plaintiff's limitations in concentration, persisten@and pace. Dr. Finngropined that Plaintiff
can only complete “simple routirtasks, which are not fgsaced, or require high production
guotas.” (R. at 86.) Dr. Matyi, in consitadid not conclude #t Plaintiff requires
accommodation in these areas. She found merelytaaitiff “{[m]ay need some flexibility in
terms of time limits and production standardéR. at 103.) Moreover, neither opinion is
guantifiable, leaving a broad rangepossible limitations thatewuld comport with their findings
even had the ALJ given themegiter weight than she did.

With respect to the consultants’ opinion that Plaintiff be limited to “superficial”
interaction with co-workers arglipervisors, Plaintiff's argumethat the ALJ erred in only
restricting him to “occasional” teraction is without merit. Ti& Court has held that where a

state agency consultant, whose opinion ismgiyeeat weight by the ALJ, finds a claimant
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“limited to [occasional] superficial social intetéons in a less publisetting,” an RFC limiting
him to only “occasional interactiomlith co-workers and supervisass“at least as restrictive.”
Harris v. Comm'r of Soc. Se®No. 2:17-CV-131, 2017 WL 4769007, at *4 (S.D. Ohio Oct. 23,
2017),report and recommendation adoptédb. 2:17-CV-131, 2017 WL 5507618 (S.D. Ohio
Nov. 17, 2017).

Finally, even were the ALJ’s mental REBEtermination somehow erroneous, Plaintiff is
unable to show that prejudice results. Remarappropriate here only if the ALJ’s ultimate
decision is based on the VE’s answer to a hypiathlequestion that did not accurately reflect the
claimant’s limitations. Howard v. Comm'r of Soc. Se276 F.3d 235, 241 (6th Cir. 2002). To
the extent Plaintiff argues that the ALJ erlsdnot accounting for limitations for concentration,
persistence and pace, his argument is misglas#en asked during the administrative hearing
whether the individual describdxy the ALJ’s original hypotheticddut limited to “goal oriented
work [and] no constant productioate pace work” could find wk, the VE responded with four
jobs that all exist in the locahd national economies. (R. at 33.he record is clear, then, that
even were Plaintiff’'s mental residual furestal capacity amended to include his preferred
limitations, he would still not be dibied under the Social Security ActAlthough the
Undersigned has found none, any error in foating Plaintiff's RFCwould, therefore, be

harmless. Accordingly, the Undersigned findsmitis contention of error is without merit.

2 The Undersigned notes the state agency fdRiaéhtiff not disabledboth initially and upon
reconsideration despite the conants’ allegedly more restricevVRFC findings. (R. at 89, 105.)
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VIl. CONCLUSION

In conclusion, from a review of the recasd a whole, the Undersigned finds that
substantial evidence supports the ALJ’sigien denying benefits. Accordingly, the
UndersignedRECOMMENDS that the Commissioner of SetiSecurity’s decision be
AFFIRMED and Plaintiff's Statement of Errors B/ERRULED..

VIll.  PROCEDURE ON OBJECTIONS

If any party seeks review by the Distrittdge of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in
guestion, as well as the bafis objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.

Fed. R. Civ. P. 72(b).

The parties are specifically advised ttiad failure to object to the Report and
Recommendation will result in a waiver of the rightitonovareview by the District Judge and
waiver of the right to appeal tligdgment of the District CourEee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that ‘ifare to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed, appellate

review of issues not raised tinose objections is waiveRobert v. Tessomb07 F.3d 981, 994

11



(6th Cir. 2007) (“[A] general objection to a matyate judge’s report, vith fails to specify the

issues of contention, does not suffice to presarvissue for appeal . . . .”) (citation omitted)).

Date: July 12, 2018 Elizabeth A. Preston Deavers
ELIZABETH A. PRESTON DEAVERS
UNITED STATESMAGISTRATE JUDGE
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