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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICTOF OHIO
EASTERN DIVISION

STEVE UPPERMAN,
CASE NO. 2:17CV-00348
Plaintiff,

JUDGE GEORGEC. SMITH
V.

MAGISTRATE JUDGEJOLSON
SOUTHWEST AIRLINESCO.,etal.,

STIPULATED CONFIDENTIALITY
AGREEMENT AND PROTECTIVE ORDER

Defendants.

N N N AN N’ N A N

Pursuantto Rule 26(c) of the Federal Rules of Civil Procedure,IT IS HEREBY
STIPULATED AND AGREED by the parties, Plaintiff Steve Upperman (“Plaintiff”) and
Defendants Southweskirlines Co. (“Southwest Airlines”), Tim Cavanagh,and Jeff Slicer
(collectively“Defendants”)! by andthroughtheir respectivecounselthat:

(A) (i) This Stipulation and Order governs thehandling ofall documents(whether
in written, taped, or electronicform), testimonyand other information, includingll copies,
excerpts,and summariesthereof (collectively, “material”’), produced,given or filed during
discoveryandother proceedings this action.

(i)  The provisionsof this Stipulationand Order shall applyto (1) the parties
in this action,and(2) anyother person producing or disclosimgterialin this actionwho agrees
to be boundby the termsof this Stipulationand Order. As usedherein,“person” includesthe
namedpartiesto the abovezaptionedcaseand otherswho have agreedto be boundby this

StipulationandOrder.

1 By stipulatingto this Confidentiality Agreementand ProtectiveOrder, Defendantsdo not waive their argument
that Plaintiff’'s Complaintshouldbe dismissed fotack of subjectmatterjurisdiction. Further, Defendartlicer does
notwaive hisdefensegsto failure of serviceof procesaiponhim.
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(B)  Any personmay designateas “Confidential” any materialproducedn the course
of this litigation (includingappealswhensuchperson(in the caseof acorporateparty, through a
representative of theorporateparty, which canincludeits in-housecounseland outside counsel)
in goodfaith believessuchmaterialcontains:(1) non-publicinformationrelatingto Southwest
Airlines including, butnot limited to, personne&nd operationalpolicies, financial performance,
and other documents containingonfidential and/or proprietarycommercial,financial, and/or
business information(2) information regardingcurrentand/orformer employeesof Southwest
Airlines including, but notnecessarilylimited to, personnetelatedrecordsand compensation
information;and/or (3)medicalrecords(hereinafter “Confidentidiaterial”) 2
(C) ConfidentialMaterial shall besubjectto thefollowing restrictions:
0] Confidential Material shall be usedonly for the purpose ofthis litigation
(including appeals)andfor no other purpos@unlessauthorizedby this Court) and may only be
disclosed, given, showmadeavailableor communicateddirectly or indirectly, to the persons
listedin ParagrapiC)(ii) below.
(i) ConfidentialMaterialmaybe disclosed only to:
(1) thepartiesto this actionand/oremployeesf the partieswho need
accessto Confidential Material for a purposearticulated in
Paragrapli) above;
(2) counselof recordin this casefor the partiesandemployeesof such
counsel;
3) the Court (including courtreporters,stenographiaeportersand

court personnel) andry;

2 The Health InsurancePortability and Accountability Act of 1996 (“HIPAA”") prohibits disclosureof certain
HIPAA-protectednformation.



(4)  expertsand consultantgetainedby the partiesor counselin this
action;
(5) any governmentigencyseekingaccesgo the informationn order
to fulfill its jurisdictionalresponsibilitiesand
(6) any other personas to whom the producing person agreesin
writing in advanceof such disclosure.
(i)  Notwithstandingany of the foregoing provisionsthis Stipulation and
Order has no effect upon, and its scopeshall not extend to, any party’'s use ofits own
ConfidentialMaterial.

(D) Eachpersongiven accesso Confidential Material pursuantto the terms hereof
(otherthanpersongescribedn Paragraph$C)(ii)(2)-(3) and(5) above)shall be advisedthat the
Confidential Material is being disclosedin accordancewith the terms of this Stipulation and
Orderand may be disclosedonly in accordanceavith the termshereof;andthat the violation of
the terms of this Stipulation and Order may constitutecontemptof a courtorder.Before any
person(otherthan personsdescribedn Paragraph$C)(ii)(2)-(3) and (5) above)is given access
to Confidential Material, he or she mudirst executean Acknowledgement oReceiptof this
Confidentiality Agreementand Protective Order in the form attachedhereto, agreeingto the
termsof this Stipulationand Order. In the eventa disputearises,Acknowledgements dReceipt
will be produced upowritten request.

(E) ConfidentialMaterial shall bedesignate@sfollows:

0] In the caseof documents, the designatishall be madeby placing the

legend“CONFIDENTIAL” oneachpageof anysuch documernyrior to theproduction.



(i) In the caseof discovery responsesthe designatiorshall be made by
statingin responsedo the discoveryrequestthat the information containedin the responsés
“CONFIDENTIAL” and subjectto protectiveorder.

(i)  In the caseof depositiontranscripts,a designatiorcan be madeby any
party by indicating onthe recordat the depositiorthat the testimonyis “CONFIDENTIAL” and
subjectto protectiveorder orby providing noticein writing to the otherparty (no later than 15
businesslaysafter receiptof the depositioriranscript)that all or any portion of thedeposition
transcriptbe designatedas “CONFIDENTIAL” under theterms of the Stipulationand Order.
All copiesof depositiontranscriptsthat contain Confidential Material shall be prominently
markedCONFIDENTIAL” on thecoverthereof.

(F) If a party wishesto file with the Courtany information ordocumentsthat the
otherparty hasdesignatecas “CONFIDENTIAL,” suchinformation or documentshall be filed
in accordancevith Local Rule 5.2.1(a)Filing UnderSeal.” This Paragraptshall not applyto
the use ofinyconfidentialmaterialsat trial, althougheitherpartymayseek durtherorder ofthis
Courtwith regardto suchissuesf appropriate.

(G) No party concedesthat any material designatedby any other personas
Confidential Material doesin fact contain or reflect proprietary orconfidentialinformation, or
hasbeenproperlydesignatedas ConfidentialMaterial. Any party may, uponten (10) business
days’ advancewritten notice to the otherparty, move this Court for (1) modification of this
StipulationandOrder, or (2) relief from the provisions ofhis StipulationandOrder.In addition,
the partiesmay agreein writing or on atranscribedrecordto necessarynodificationsof this

StipulationandOrder.



0] A partyshall not beobligatedto challengethe proprietyof the designation
of materialas ConfidentialMaterial, at the time made,andfailure to do so shall not preclude a
subsequenthallengethereof.If a party challengessuch designation,it shall provide written
notice ofsuchchallengeto the designating persoand the partiesshall attemptto resolveany
challengein goodfaith on an expeditedand informal basis. If the challengecannotbe expedi
tiously and informally resolved,either the designatingperson or thehallengingparty may, on
ten (10) businessdays’ advancewritten notice to the other party, apply for an appropriate
ruling(s) from the Court.The materialin issueshall continueto betreatedas designatedntil the
Courtordersotherwise.

(i) Inadvertent or unintentional production of documentsirdormation
containinginformationwhich should havéreendesignatedis ConfidentialMaterial shall not be
deemedhwaiverin whole or inpartof aparty’sclaims ofconfidentiality.

(H)  This Stipulationand Order, insofar as it restrictsthe communicatiorand use of
Confidential Material, shall continueto be binding throughoutand after the conclusion ofthis
litigation, including any appeals.Within thirty (30) days of the conclusionof this litigation
(including appeals).every party and personsubjectto the terms of this Stipulationand Order
shall collectandeitherreturnto the producingparty or persorall ConfidentialMaterial obtained
from the producingparty or personandall copies ofsuchConfidentialMaterial, or destroythe
ConfidentialMaterial. Notwithstandingthe foregoingthereshall be noobligationto returnany
Confidential Material that becamea part of the Court’s recordin this action (by useas a trial

exhibit, inclusion in aourtfiling, inclusion in theecordonanyappeal or otherwise).



()] Notwithstandinganythingto the contrarycontainedin this Stipulationand Order,

the obligationsof secrecyconfidentiality, nondisclosure andnonuse on theart of eitherparty

shallnot apply to informatiothat:

0] is already in the unrestricted and rightful possessionof the non-

designatingpartyor in the publiddomainat thetime of receipt;

(i) becomespublic knowledgeafter receipt through nofault of the non-

designatingparty, the non-designatingarty’s counsel, orany expertor consultantretainedby

the non-designating party; or

(i)  is transmittedto the nondesignatingparty by a third party having no

obligationto the designatingarty.

J) This Court shall retainjurisdiction over thepartiesand those personsubjectto

this Stipulationand Orderfor purposesf enforcing the provisions ahis Stipulationand Order;

andall partiesconsent to th@ersonajurisdiction of this Courtfor suchpurposes.

IT 1S SO ORDERED.

Date: August 15, 2017

APPROVED BY:

/s/ Fred M. Bean (per email consent)

FredM. Bean(0086756)
TheSpitzLaw Firm, LLC
25200ChagrinBlvd., Suite200
BeachwoodQOH 44122
216.291.4744
216.291.5744ax
fred.bean@spitzlawfirm.com

Attorney for Plaintiff

[s/Kimberly A. Jolson
Kimberly A. Jolson
United Statedagistrate Judge

/s Natalie M. Sevens

NatalieM. Stevens (0079963)

KathleenJ. Sanz(0089386)

Ogletree DeakinblashSmoak& Stewart,P.C.
127 Public Square

4100 KeyTower

ClevelandOH 44114

216.241.6100

216.357.473%Fax
natalie.stevens@ogletree.com
kathleen.sanz@ogletree.com

Attorneys for Defendants
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ACKNOWLEDGEMENT OF RECEIPT OF
CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER

| acknowledgethat | havereceivedand read a copy of the StipulatedConfidentiality

Agreementand ProtectiveOrderin the matterof Steve Upperman v. Southwest Airlines Co., et

al., United StateDistrict Court, SoutherrDistrict of Ohio, EasterrDivision, CaseNo. 2:17-CV-

00348,andagreeto be boundy its provisions.

PrintedName:

Signature:

Date:
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