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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
CONNIE L. RHINEBOLT ,
Plaintiff,
V. Civil Action 2:17ev-369
Judge James L. Graham
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Connie L. Rhineboltfiled this action seeking review of a decision of the
Commissoner of Social Security*“Commissioner”) denying her Title XVI Supplemental
Securiyy Income Disability applicatian For the reasons that follow,is RECOMMENDED
thatPlaintiff s Satementof Errors(Doc. 11)be OVERRULED, and that judgment be entered in
favor of Defendant.

l. BACKGROUND
A. Prior Proceedings

Plaintiff filed applications forTitle Il child’s insurance benefits and Title XVI

supplementasecurity income (“SSI”) oiseptember 6, 2011, and August 24, 2011, respectively
alleging disability sincé&November 1, 2006(SeeDoc. 93, Tr. 157, 169 PAGEID #:230, 242.
Her applications were denied initially, after reconsideration, and by an Astraihie Law
Judge (Id., Tr. 210, PAGEID #: 283 By order dated March 12, 2015, the Appeals Council
remanded the case for further proceedindss., Tr. 234, PAGEID #: 307).

Following the remand, Administrative Law Judge Paul Yerian (the “ALJ") cord/ene

supplemental hearing on July 30, 2015, but continued that hearing until updated cardiology
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records could be provided. (Doec29Tr. 96, PAGEID #168). A second supplemental hearing
was held on June 17, 201i6.( Tr. 55, PAGEID #: 127)at which time Plaintiff amended her
alleged onset date to June 22, 2011, thevathdrawingher Title 1l claim for childs insurance
benefits (See id. Tr. 60-61, PAGEID#: 13233. On September 26, 2016, the ALJ issued an
unfavorable decision. Id., Tr. 20, PAGEID #: 92). Plaintiff again requested review of the
administrative decision to the Appealsu@cil (d., Tr. 16, PAGEID #: 88), which denied her
request on March 7, 201id(, Tr. 1, PAGEID #:73).

Plaintiff filed this case orMay 1, 2017 (Doc. 1), and the Commissioner filed the
administrative record oduly 7, 2017 (Doc. 9). Plaintiff filed a Statement of Specific Errors
(Doc. 11), the Commissioner responded, (Doc. 12) Pdaiatiff filed a Reply(Doc. 13).

B. Relevant Medical Background

On August 3, 2010, Plaintiff saw cardiologist Dr. Ken W. Lee for evaluation of
“recurrent syncope, frequent atrial premature complexes and someofrisupraentricular
tachycardial[.]” (Id., Tr. 734, PAGEID #: 811). Plaintiff reported to Dr. Lee that she experienced
two to three episodes of syncoper week (Id.). Plaintiff returned to Dr. Lee on March 1,
2011, to discuss receiving a loopcoeder deviceimplant designed to see if her symptoms
correlated with a specific arrhythmic cause, or to “perhaps [] ra{#]the possibility of a
cardiac arrhythmias as a cause of her sympton{kl., Tr. 597, 602 PAGEID #:. 674, 679).
Plaintiff underwent successfplacement of a Medtronic implantable loop recorder on March 18,
2011. (d., Tr. 597, PAGEID #: 674).

At a follow-up appointment on April 26, 2011, Dr. Lee noted that although there had

been no significant arrhythmic events detected via the loop recoRrdaintiff reported



experiencingepisodes of syncope about once a wedtt., Tr. 578, PAGEID #: 655). Dr. Léeg
treatment notes indicate that during an interrogation of the implantable loogereoarJuly 15,
2011, the episode log showed 10 patctivated episodes for dizziness and 90 stored VT
episodes of supraventricular tachycardidd., (Tr. 570, PAGEID #: 647). However, Plaintiff
denied any “dizziness, lightheadedness or syncope with these episddgs.” (

On September 29, 2011, Plaffis primary care physician, Dr. Charles Vonder Embse
completed a form for the Division of Disability Determination based on Plamitiaim of
disability due tovertigo. (d., Tr. 55455, PAGEID #: 63%32). Dr. Vonder Embse stated that
Plaintiff stared having blackouts in 2007 after childbirth and she cannot stand for any length of
time. (d., Tr. 555, PAGEID #: 632). Dr. Vonder Embfather opined that fiothing makes
[Plaintiff's] vertigo get better” and“she cannot maintain any kind of work.” Id, Tr. 556,
PAGEID #: 633).

Plaintiff saw Dr. Lee again on February 17, 2012, at which tshe reported
lightheadedness and “rare episodes of syncopkl’, Tr. 568, PAGEID #: 645). During the
interrogation of the loop recorder on the same date, Dr. Lee noted eleven epiSodpsl
heartbeats, varying in duration from seconds to several hddr¥. This, according to Dr. Lee,
was consistent with paroxysmal atrial tachycardid.).(

On June 12, 2012, Dr. Vonder Esgbcompeted a Residudfunctional Capacity (“RFC”)
Questionnaire in which he stated that Plaintiff could not stand/walk for any amounteotitie
to her vertigo, could siinly sixty minutes at one time, acduld work only three hours total in a
work day. (d., Tr. 614, PAGEID#: 691). Ultimately, Dr. Vonder Embse opined that Plaintiff

could not work, as she could netilk without assistance, her vertigo and imbalance would be a



liability to any employer, andh& has the possibility of blackoutsld.( Tr. 615, PAGEID #:
692) Several months later, in a letter dated December 3, 2012 to the Knox County Jobs and
Family ServicesDr. Vonder Embse stated that Plaintiff is unable to do any type of woekttdu
her neurological conditiohbut did not mention a heart arrhythmiéld., Tr. 645, PAGEID #:
722).

Dr. Leés notes from January 18, 2012tstthat Plaintiff had 5 symptostored episodes
and Plaintiff reported that she experienced syncopal episodes lasting téeeto fininutes in
duration. [d., Tr. 717, PAGEID #: 794). The notes do not state whether the syncopal episodes
were congruent with any recorded arrhythmias. The loop recorder wastedahgain on May
29, 2012, but this time by Dr. Kevin Hackettd.( Tr. 702, PAGEID #: 779). There were 105
episodes in th&T counters, and Dr. Hackett stated that Plaintiff reported lightheadsddegsi
and syncope two times since the device was last checke)l. Although Plaintiff claimed she
used her activator for both of the syncopal episodes, there were no -petileated events
recorded. I@.). Accordingly, Dr. Hackett reviewed with Plaintiff the correct wayuse the
activator. [d.). Dr. Hackett reviewed the device on August 29, 2012, as well, and the episode
log revealed 108 VT episodesld.( Tr. 681, PAGEID #: 758). Plaintiff reported occasional
dizziness and lightheadedness, but stated that she lost her activator so shabM&aso mark
these alleged episodedd.j. Accordingly, it is unclear if the lightheadedness was simultaneous
with any episods.

On May 2, 2012, Plaintiff saw Dr. Charles W. Longwell, IIl, at the Mount Carmel Eas
Neurology Clinic for her daily vertigo and dizziness. (Do€,9Ir. 886, PAGEID #: 964).

Plaintiff repoted to Dr. Longwell that she hambticed her heart la¢ing rapidly during some of



the dizziness episodes, but that she also believes she has the rapid heartbeahavthgut
dizziness. 1@.). Dr. Longwell also noted that Plaintiff has a history of syncope, “but that does
not seem to have been happening as ntatety.” (Id., Tr. 887, PAGEID #: 965). Ultimately,
Dr. Longwell concluded that because Plaintiff has “an obvious cardiac abiigrthat could
very well cause her symptoms,” he decideghdstponeneurological treatment to see if cardiac
treatmentwassuccessful. I¢l., Tr. 888, PAGEID #: 966). Plaintiff saw Dr. Longwell again on
October 1, 2012, at which time it was noted that Plaintiff continued to have dizzingsdespi
that were described as “more of a lighthedeess with an occasional mild sping sensation.”
(Id., Tr. 882, PAGEID #: 960). Plaintiff was descdbes having “actually lost consciousness
with some of these falls.” Id.). Dr. Longwell ordered an MRI of the brain and strongly
recommendethatshe see her cardiologistd.( Tr. 883, PAGEID #: 961).

At an appointment with her cardiologigly. Lee on December 7, 2012, Plaintiff reported
palpitations about once or twice a day that at times were associated with ligllivessl (Doc.
9-7, Tr. 642, PAGEID #: 719). Dr. Lee noted that interrogation of the loop recorder leatecev
recurrent episodes of supraventricual tachycardid.). (Although Plaintiffonce agairdid not
use her activator, she stated that lseeomes dizzy and feels like the “room is spinning” when
the episodes occur(ld., Tr. 641, PAGEID #: 718). At that same appointment, Plaintiff elected
to proceed with a cardiac electrophysiologic study and curative ablation otanéiac
arrhythmia. Id., Tr. 642, PAGEID #: 719). Plaintiff underwent the curative ablation on
December 20, 201dut the arrhythmia could not be terminatettl., (Tr. 634, 63940, PAGEID
#: 711, 71617). Because the ablation was unsuccessful, Dr. Lee prescribed propafenone

instead. Id., Tr. 640, PAGEID #: 716). At a March 29, 2013 appointment, Plaintiff reported



that while on propafenone, her palpitations worsened, but there was no mention of symcope
how the medication affected the alleged syncope. (Doc. 9-8, Tr. 894, PAGEID #: 972).

On April 23, 2013, Dr. Vonder Embsempleted asecond RF@uestionnaire in which
he stated Plaintifé prognosis was “poor,” and she could not stand for any amount of time and
could only sit for five minutes at a timeld( Tr. 898, PAGEID #: 976). Dr. Vonder Embse
stated Plaintiff would & absent more than four times a month due to her impairment, and was
not physically capable of workingld(, Tr. 899, PAGEID #: 977).

Dr. Lee evaluated the loop recordagainon May 6, 2013, which indicated 201 VT
episodes. (Doc. -20, Tr. 914, PAGEID #. 966). Plaintiff stated she had occasional
lightheackdness, although she did not use her activator, and no mention was made of syncope.
(Id.). The next month, Dr. Lee completed an identical RFC questionnaire to tibe.oviender
Embse completecard stated Plaintifs prognosis was “fair,that she could stand for fifteen
minutes at a time, and could sit for sixty minutes at a time, but couldr ®ight hours in a
workday. (d., Tr. 908, PAGEID #: 987). Dr. Lee also opined tR&intiff would be absent
three tofour times per month, but was not physically capable of working an eight hour, fise day
a week job. Id., Tr. 909, PAGEID #: 988). Three days later, on June 28, 2013, Dr. Lee
completed a form in which he checked a box indicating “R@6urrent Arrhythmias” were
“present,” although no explanation was givetd.,(Tr. 911, PAGEID #: 990). Plainti loop
recorder was explanted in September 201@., Tr. 921, PAGEID #: 1000).

Plaintiff did not seek treatment for almost two yeaiidien, on April 7, 2015, Plaintiff
saw Nurse Practitioner Tim Nuss for what was described as “as overdue candmvasit.”

(Id., Tr. 923, PAGEID #: 1002). Plaintiff reported that three weeks prior to her appointment she



experienced an episode otlgpalpitations and lighheadedness, but despite this episode, she
claimed she had no prior episodes since her last visit with Dr. Lee in 2@i18. Rlaintiff also
denied any near syncope or syncopal events). (At a follow-up appointment with MrNuss

just one month later, Plaintiff described experiencing palpitations, dizzihgistheadedness,
and chest pain. Id., Tr. 921, PAGEID #: 1000). However, Plaintfimost pressingoncern
was “persistent sternal pain.”Id(). There was no mention of syncope and Plaintiff was
described as “relatively asymptomatic to any tachypalpitationsd., Tr. 922, PAGEID #:
1001).

Dr. Vonder Enbsecompleted a “Physical Assessment” for Plaintiff on April 19, 2015.
(Id., Tr. 941, PAGEID #: 1020)Dewite his extreme restrictions in the past, Dr. Vortaebse
opinedthat Plaintiff could sit for six hours in a workday and could stand/walk for four hours,
although he stated skeould need approximately four fifteeninute breaks per day.ld(). He
alsoopinedthat Plaintiff would be absent once or twice per montt., Tr. 94142, PAGEID #:
1020-21).

On September 22, 2015, Plaintiff sasardiologistDr. Joshua Silverstein, with chief
complaints of dizziness and syncopdd.,(Tr. 930, PAGEID #: 100 Specifically, Plaintiff
reported that “she continues to have daily episodes of palpitations that are edsotiat
lightheadedness and near syncope. She also states that she passes out severaytimgs.,a d
Tr. 931, PAGEID #: 1010). Dr. Sirstein noted Plaintif§ history of atrial tachycardia, but
stated that he “was not convinced that all of [] [PlairgjfEymptoms are attributable to her SVT,
especially her reported syncopal eventsid., (Tr. 932, PAGEID #: 1011). As a result, Dr.

Silverstein ordered a one week event recorder “to try to correlate symptamamiythmia.”



(Id.). There is no evidence in the record that Plaintiff followed-up to receigeet recorder.
C. Relevant Testimony at the Administrative Hearing

On July 30,2015, the ALJ held a supplemental hearing following the Appeals Cancil
remand. (Doc.2, Tr. 96, PAGEID #: 168)Dueto a lack of new evidencapweverthe ALJ
continued the hearing until Plaintiff could attend an upcoming exam witkéandiologis, Dr.
Silverstein. [d., Tr. 104-06, PAGEID #: 176-78).

At the reconvened hearing on June 17, 2106, Plaintiff's counsel begagwbygthat Dr.
Le€s records support a findirtgat Plaintiff meets isting 4.05. [d., Tr. 61, PAGEID #: 133).
Plaintiff testified that she gets dizzy three to four times a day, has blackouts twoetdirtines
per week, and suffers from constant chest pain where her loop recorder waseidnpliant Tr.
65, PAGEID #: 137). These episodes, according to Plaintiff, betyam she was pregnant in
2007 and havevorsenedover time. [d., Tr. 71, PAGEID #: 143). When asked by the ALJ if
her symptoms ever improved, Plaintiff replied “nold.). Despite her symptoms, Plaintiff said
she is not on any medication, nor is she involved in any treatmentTr{ 67, PAGEID #: 139).
In terms of daily living, Plaintiff testified that she cannot do choresrafrdbe house and does
not do any outside work, but can shower and go to the grocery story if others are atdynd. (
Tr. 6869, PAGEID #: 14041). She also stated that she maintains her own finances, can fix her
son simple meals, attends parent/teacher meetings, reads, watches TVogldygames, and is
able to use her smartphone for Facebook and endi). T(. 69—70, PAGEID #: 141-42).

Dr. Keith Holan also testified as a medical expert via telephdde. T¢. 74, PAGEID #:
146). Although Dr. Holan never personally examined Plaintiff, he reviewed her medmalse

prior to the hearing and listened to her testimoryl.).( Dr. Holan testified that he considered



Listing 4.05but believed the presence of a cardiac syncope or yaaoEe was not clearly
documentedn the record. I¢l., Tr. 75, PAGEID #: 147). Dr. Holan clarified that it was not his
opinion thatPlainiff does not have an arrhythmlaut instead that she “has not been having
prescribed treatment for the length of time that 4.05 requirdsl.; Tr. 78, PAGEID #: 150).
Further, he explained that dizziness and blackout spells would be consistent with thengnder
condition, but it was “somewhat confusing that she wdsaving the problem in April of 2015,”
but then wasallegedlyhaving the issues daily in September 201H.).( Indeed, Dr. Holan
noted that Tim Nuss, CNReportedthat Plaintiffhad no current history of syncope on April 7,
2015, but then Plaintiff told DiSilversteinon September 22, 2018hat she experiencethily
syncopal episodeslid(, Tr. 76, PAGEID #: 148).

Upon cross examination, Dr. Holan testified that he thoudgnht#f “may have met
listings in 2013, when she was seeing Dr. Lee, and her loop recorder log showed 2Gdachyc
episodes.” Ifl., Tr. 81, PAGEID #: 153). However, Dr. Holan explained that the amount of her
treatment at that time was unclearld., Further, Dr. Holan acknowledged that Plaintiff
complained of syncopal episodes during the time she had her loop rebomlever, nothing in
the medical record suggested that “anyone witnessed any of these syncopaisepigdd Tr.
85-86, PAGEID#: 15758). In other words, Dr. Holan opined that syncopal symptoms would
not be unexpectedith an arrhythmiabut no documentation suppedithe allegationdbecause
“the complete loss of consciousness would have to be documented by actually beisgeditne
(Id., Tr. 86, PAGEID #: 158).

D. The ALJ’s Decision

The ALJ found thatPlaintiff sufferedthe following severe impairmentsvertigo and



syncope, paroxysmal atrial tachycardia, status post ablation of the right,ategenerative disc
disease of théumbar spine, and obesity(Doc. 92, Tr. 27, PAGEID #:99). Despitethese
impairments the ALJ held that Plaintiff did not have an impairment or combination of
impairments that met or equaledisting. (Id., Tr. 29, PAGEID #:101). Specifically, theALJ
noted thatPlaintiff did not meet Listing 4.0%or recurrent arrhythmiasn part, because “the
record did not clearly document cardemcopeor near syncope” and Plaintiff had notdergo
the prescribed treatment required by the Listifild.). The ALJ also noted that Plaintif
alleged symptoms regarding her syncope were inconsistent with her reports teaktieg t
doctors—reports that indicatedothimprovement in her symptoms with treatment and large gaps
in treatment. 1¢.).
As to Plaintif’ sRFC, the ALJ stated:
[T]he claimant has the residual functional capacity to lift and carry 20 pounds
occasionally and 10 pounds frequently. She can sit for six of eight hours and
stand and walk for two of eighours. The claimant can engage¢he occasional
climbing of ramps or stairs but no climbing of ladders, ropes, or scaffolds. She
can occasionally balance, stoop, kneel, crouch, or crawl, and can have frequent
exposure to extremes of temperature (cold and hot) and humidity. She canno
work around hazards such as unprotected heights and dangerous machinery.
(Id., Tr. 30, PAGEID #:102). In reaching this conclusion, the ALJ gave “significant weight” to
the testimony of the medical expert who had opined on an identical RFC,,ibguatise of his
knowledge of the Social security Administratisrprogram and requirements, and because his
opinion was “based on a greater longitudinal perspective of the clagmamdition.” (d., Tr.
31, PAGEID #: 103).

Additionally, the ALJ explainedthat although Plaintif6 “medically determinable

impairments could reasonably be expectedduse some of the alleged symptoms,” Plaistiff
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“statements concerning the intensity, persistence and limiting effectssef sggnptoms [were]
not entirely consistent with the medical evidence and other evidence in the .jecdidi] Tr.
3031, PAGEID #: 10203. For example, the ALJ noted that, although Plaintiff complained of
dizziness and lightheadedness throughout 2012 and 2013, she was unable teseakitodes
becauseshe either failed to use her activatwr reported losing her activator.ld( Tr. 32,
PAGEID #: 104). Further, the ALJ discussed that Plaintiff stopped heolkaydifollow-ups for
nearly two years, and when she resumed treatment in April 2015, she denied any roger Gync
syncopal events.Id.). However, in September 2015, she alleged syncope and stated she passed
out several times a dayld(). Accordingly, the ALJ opined that Plaintéfalleged frequency of
her syncopal wents were “contradicted by her own reports to her treating doctors revealing
less frequency” and her “lack of further follawp with cardiology [was] suggestive of tolerable
symptomology.” [d., Tr. 33, PAGEID #: 105).

With this in mind, the ALJ assigned “little weight” to Dr. Leepinion, in partbecause
he “did not have the benefit of [witnessing] [the claimsnapparent improvement in
symptomology with no further cardiology visits for nearly two yeateraie last saw the
claimant.” (d., Tr. 35, PAGEID #: 107).No weight was given to his opinion that Plainsff
impairments met isting 4.05, because no explanation was given and there was no objective
evidenceo support the criteria of thedting. (d.).

. STANDARD OF REVIEW

The Courts review “is limited to determining whether the Commissianeéecision is

supported by substantial evidence and was made pursuant to proper legal star\andsv.

Commr of Soc. Se¢.615 F. Appx 315, 320 (6th Cir. 2015)see 42 U.S.C. § 405(9g).
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“[S]ubstantial evidence is defined amore than a scintilla of evidence but less than a
preponderance; it is such relevant evidence as a reasonable mind might acoEjuade to
support a conclusiori. Rogers v. Comm of Soc. Se¢.486 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sety of HHS, 25 F.3d 284, 286 (6th Cir. 1994))Therefore, if substantial
evidencesupports the AL$ decision, this Court defers to that findihgven if there is
substantial evidence in the record that would have supported an opposite contluBiakley
v. Comnr of Soc. Se¢.581 F.3d 399, 406 (6th Cir. 200@uotingKey v.Callahan 109 F.3d
270, 273(6th Cir. 1997)).
1. DISCUSSION

Plaintiff asserts threassignmentf errors: (1) thathe ALJ improperly evaluated
Listing 4.05, (2) the AL$ RFC finding was the product of legal error and was unsupported by
substantial evidence, and (3) the Ad.adverse credibility determination was not supported by
substantial evidence. (Doc. 11).

A. Listing 4.05

Plaintiff argueghat “[tlhe ALJ failed to analyze Listing 4.05 which was harmful error as
the evidence shows Plaintiff likely meets the Listing.” (Doc. 11 at Elore specifically,
Plaintiff states that the ALJ failed to coraluhe appropriate analysis oisting 4.05after the Dr.
Holan’s testimony. Il.). Atthe time of the AL% decision, Listing 4.05 provided:

4.05 Recurrent arrhythmias, not related to reversible causes, such ady&ectro

abnormalities or digitalis glycoside or antiarrhythmic drug toxicity, lteguin

uncontrolled (see 4.00A3f), recurrent (see 4.00A3c) episodes of cardiac syncope

or near syncope (see 4.00F3b), despite prescribed treatment (see 4.00B3 if there is

no prescribed treatment), and documented by resting or ambulatory (Holter)

eledrocardiography, or by other appropriate medically acceptable testing,
coincident with the occurrence of syncope or near syncope (see 4.00F3c).

12



20 C.F.R. Pt. 404, Subpart P, Appendix 1, Listing § 4.05Che definition section of the listing
includes tahycardia as an arrhythmiallinderman 2017 WL 2304281, at *9 (citing 20 C.F.R.

Part 404, Subpart P, Appendix 1, Listing 4.00(F)(1)). As discussed above, the ALJ found that
Plaintiff did suffer from paroxysmal atrial tachycardiebut that there wash evidence of
recurrent episodes of cardiac syncope despite prescribed treafipent.32, Tr. 27, PAGEID

#: 99).

It is well established that to be found disabled based upon a listed impairment, “the
claimant must exhibit all the elements of the listingRobertson v. Commof Soc. Se¢513 F.
App'x 439, 440 (6th Cir. 2013) (quotirtelam ex rel. Golay v. Conmimof Soc. Se¢348 F. 3d
124, 125 (6th Cir. 2003)). 1t is not enough that a claimant comes close to meeting the
requirements of a listed impairment. As the Sixth Circuit has explained,

[tihe requirements of section 4.05 are met where a claimant has a recurrent

arrhythmia that is not fully controlled and that results in uncontrolled eturr

episodes of syncope or near syncope, and there is a documented association

between the recurrent Agthmia and the syncope or near sync&@e=20 C.F.R.

pt. 404, subpt. P, app. 1, 88 4.00F(3)(a), (c), 4.05. “Syncope” is defined as “a loss

of consciousness or a faint,” while “near syncope” is defined as “a period of

altered consciousness.” 20 C.F.R. pt. 404, subpt. P, app. 1, 8 4.00F(3)(b).

Id. at 440-41. Merely feeling lightheaded or dizzy does not amount to near syncBpe.
Linderman 2017 WL 2304281, at *9.
Here, the ALJfully analyzed Listing 4.05, and substantial evidenceupports his

determination that Plaintiff did not mette Listing Listing 4.05 requires evidence of syncope

or near syncope “coincident with” the tachycardiBeelLinderman 2017 WL 2304281, at *9.

! “Federal courts will review the Commissiotsdinal decisions using the rule that was in effect at the time we
issued the decision.Linderman v. Comm’'of Soc. SecNo. 1:16CV-944, 2017 WL 2304281, at *9 (N.D. Ohio
Apr. 6, 2017)citing https://lwww.federalregister.gov/documents/2016/07/01/28®6/revisedmedicalcriteria-
for-evaluatingneurologicaldisorders).
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As the ALJ explained, Plaintiff did not provide any such evideaseshe did not comply with
prescribed treatmerdr utilize her activatgrwhich could have demonstrated that her alleged
syncope coincided with her arrhythmia episod@sso important Plaintiff' s own reports to her
doctos contradict an association between aehythmia ad alleged episodes of syncop&eé

e.g, Doc. 97, Tr. 570, PAGEID #. 647 (although plaintiff had 90 stored VT episodes of
supraventricular tachycardia, she denied any syncope with ¢pesades)Doc. 98, Tr. 886
PAGEID #:964 (laintiff reported to Dr. Longwell that she believehe has rapid heartbeat
without having dizzinegs The ALJ alsonoted that the most recent cardiologist to examine
Plaintiff, Dr. Silverstein, opined that he “was not convinced that all of [] [PiEistisymptoms
[were] attributable to her SVT, especially her reported syncopal eventot. @, Tr. 932,
PAGEID #: 1011). And when Dr. Silverstein ordered a one week event recorder “to try to
correlate symtoms with arrhythmia,” Plaintiff failed to follow up.

Thus, Plaintiff does not raise a substantial question whether she meets Listing 4.05
because she fails to show that she expergeagecope or near syncope in conjunction with an
arrhythmia episode.Linderman 2017 WL 2304281, at *10 (citin@'Connor v. AstrugNo.
CIV.A. 100093 DMC, 2011 WL 1321674, at *223 (D.N.J. Mar. 30, 2011pff'd sub nom.
O’Connor v. Comrm Soc. Se¢ 466 FE App'x 96 (3d Cir. 2012)“(B]ecause Plaintiff failed to
show that s impairments satisfied all of the required criteria under Isting 4.05
(specifically, that he experienced syncope or near syncope in conjunction wahhythmia
episodes), there is substantial evidence to support ALJ Asdresclusion that Rintiff did not

meet or equal . .Listing 4.058")).
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Finally, Plaintiff's argument thathe ALJs opinion was “internally inconsistéat
because he found that Riaff had the severe impairment of syncope, yet relied on Dr. Holan
testimony that the recomid not contain evidence of Plaintdgfsyncope—is without merit. As
the Commissioner correctly notes, whether Plaintiff suffered severe mygrds at Step Two is a
considered dde minims hurdle,” seeSingleton v. Commof Soc. Se¢.137 F. Supp. 34028,
1033 (S.D. Ohio 2015yyhereas at Step Threelaintiff carries the burden of showing that, based
on medical evidence, her impairmentst or were equdb a specific listed impairment-orrest
v. Comnr of Soc. Se¢591 F. Appx 359, 365 (6th Cir2014) (citing §404.1520(a)(4)(iii)). As
explained,Plaintiff failed to meet that burden, and substantial evideswgeports theALJ'’s
decisionat Step Tiree SeeStafford v. Comin of Soc. Se¢.No. 0:16CV-00095KKC, 2017
WL 4287198, at *3 (E.D. Ky. Sept. 27, 2017).

B. RFC Finding

Although in her second assignment of error Plaintiff states she is chafjemgether
substantial evidence supports her RR€r argument actually involves theeating physician
rule. Indeed, Plaintiff states that “the RFCQuissupported by substantial evidence because the
ALJ improperly accorded limited weight to the opinion of Plairgiffreating physician, Dr.
Lee,” in violation of Sixth Circuit precedent. (Doc. 11 a7p Plaintiff alsoargues the ALJ
failed to weighproperlyDr. Leés opinions and failed to “provide the requisigeod reasanfor
discounting it.” (d. at 7).

Two related rules govern how akLJ is required to analyze a treating physitgan
opinion Dixon v. Comnr of Soc. Se¢.No. 3:14cv-478, 2016 WL 860695, at *4 (S.D. Ohio

Mar. 7, 2016). The first is the “treating physician ruléd. The rule requiresn ALJ to “give

15



controlling weight to a treating soufseopinion on the issue(s) of the nature and severity of the
claimants impairment(s) if the opinion is wedupported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with the other substad&atevn the
case record.”LaRiccia v. Comrm of Soc. Se¢549 F. Appx 377,384 (6th Cir. 2013) (quoting

20 C.F.R. 804.1527(c)(2)) (internal quotation marks omitted). Closely associated is “the good
reasons rule,” which requires ALJ alwaysto give “good reasons . . . for the weight given to
the claimarits treating source amon.” Dixon, 2016 WL 860695, at *4 (quotinglakely 581
F.3dat 406 (alterations in original)); 20 C.F.R. § 404.1527(c)(2). The treating physidéaand

the goodreasons rule together create whas been referred @sthe “two-step analysis cread

by the Sixth Circuit.” Allums v. Comrm of Soc. Se¢.975 F. Supp. 2d 823, 832 (N.D. Ohio
2013).

Here, the ALJ declined to give controlling weight to Deg, stating that his opinion was
“inconsistent with the medical evidence of record” and did not account for Plairggparent
improvement in symptomology witlut anycardiology visits for nearly two years. (Doc29
Tr. 35, PAGEID #: 107). Moreover, the ALJ noted that Dr.’ kesecision to check a box on a
preprinted form in 2013, was accompanied by no explanation, and again, was not supported by
objective evidence. Id.). Instead, the ALJ chose to rely heavily on Dr. Harre@pinion that
Plaintiff did not meet Lsting 4.05, based updhe reasons previousBxplained—that he had a
broader longitudinal picture of Plaintif symptomsand had knowledge of the Social Security
Administratioris program andequirements

Although Plaintiff may disagree with the AlsJultimate conclusion, his decision to reject

Dr. Le€s opinion was appropte becauseéhe ALJfound it wasinconsistent with the other
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evidence in theecord and was not supported by objective evideamely, that an arrhythmia
coincided with syncope or near syncope. Further, thésAdxplanation constitutes sufficient
detal to satisfy the goodeasons requirement and appropriately explained the disposition of the
case to Plaintiff.See Barncord v. Comimof Soc. Se¢No. 2:16CV-389, 2017 WL 2821705, at
*6 (S.D. Ohio June 30, 2017). Thus, the ALJ followed the step analysis created by the Sixth
Circuit, as his findings and reasoning regardingll2es opinion were supported by substantial
evidence. It was therefore not an error for the ALJ dssignDr. Leés opinion little to no
weight and his decision to do so does not undermine PlagRiFC See id.

C. Credibility Determination

In her final assignment of error, Plaintiff argues that the ALJ erroheogiged on her
gap in treatment and failure to seek additional treatment to “discredit” (i#oc. 11 at 30).
Plaintiff states that her discontinued treatment, instead a reamnable decision after numerous
years and tréaments made her condition worséd. @t 29-30).

An ALJ's credibility determinations about a claimant are to be given greahtweig
However, they must also be supported by substantial evid€ngse v.Comm’r of Soc.Sec,
502 F.3d 532, 542 (6th Cir. 2007). “Discounting credibility to a certain degree is appropriate
where an ALJ finds contradictions among medical reports, claimant’s ¢estinand other
evidence.’Walters 127 F.3d at 531 (citinBradley v. Sec’y of Health & Human Sen&62 F.2d
1224, 1227 (6th Cir. 1988)). However, under SSR3A6which was effective on March 28,
2016, an ALJ must focus dhe consistency of an individua statements about the intensity,
persistence and limiting &ftts of symptoms, rather than credibilit@ompareSSR 967p, 1996

SSR LEXIS 4with SSR 163p, 2016 SSR LEXIS 4. While courts have disagreed as to whether
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the regulation applies retroactively, the Court need not resolve the issue becauseithade
lens—credibility or consistency-the Court finds that the ALJ analyzed the record appropriately.
SeeBarncord v. Comim of Soc. Se¢.No. 2:16¢v-389, 2017WL 2821705 at *106-12. S.D.

Ohio June 30, 201 7(affirming recommendation that the Court need not resolve the retroactivity
issue).

The ALJ noted here that Plaintifallegations regarding the persistence of her syncope
or near syncope “was not entirely consistent.” (Doc. 9-2, Tr. 31, PAGEID #: 16B8gx&mple,
he noted that Plaintiff reported only occasional lightheadednessendpisodes of syncope to
Dr. Lee in February 2012, but just two months later, she reported experiencing syeetpe w
(Id.). Whenasked by the ALJ if her symptoms had ever improved, she replied “no,” despite
telling Mr. Nuss in 2015 that she had been essentially symfremnfor nearly two years.
Further, Plaintiff's primary care physician Dr. Vonder Emb&4RFC reports suggest maff
was greatly improving. GQompareDoc. 98, Tr. 898, PAGEID #: 97§In April 2013, Dr.
Vonder Embse stated Plaintiff could not stand for any amount of time and couldaityffive
minutes at a timeyith Doc. 99, Tr. 941, PAGEID #: 1020 (Dr. Vonder Embse opined in April
2015 that Plaintiff could sit for six hours asthnd/walk for four hours)).

The ALJ also relied on various inconsistencies in Plaistifescribed limitations to her
physicians, such as her representation in September 2011 that she could not stand Fammore t
five minutes;yet, a month later she reported caring for her school age son, spending time
socializing with family members, and playing board gamesl., Tr. 32, PAGEID #: 104).
Finally, the ALJ noted multiple timekat Plaintiff failed to continue treatment or seek additional

treament for long periods of timeand failed to follow her doctors’ orders in utilizing her

18



activator, making her allegations of disalglisymptomology less credible.

Based upon the foregoing, the Court finds that the ALJ's assessment of Faintiff
credibility and consistency was based on consideration of the entire recordsapgasted by
substantial evidence.

IV.  CONCLUSION

For the reasons stated, itRECOMMENDED that Plaintiffs Statemet of Erors(Doc.

11) beOVERRULED and that judgment be entered in favor of Defendant.

Procedure on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and servealbmparties written objections to those
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A judge of this Court shall malde aovo
determination of those portions of the report or specified proposed findings or recomorendati
to which objection is madeUpon proper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings or recommendatiorale herein, may receive further
evidence or may recommit this matter to the magistrate judge with instructsdJ.S.C.
8636(b)(1). Failure to object to the Report and Recommendation will result in a waiher of
right to have the district judge rnew the Report and Recommendatida novo and also
operates as a waiver of the right to appeal the decision of the DistrictaClopting the Report
and RecommendatiorSee Thomas v. Ard74 U.S. 140, 152-53 (1985).

IT IS SO ORDERED.
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Date: November 28, 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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