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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ADEN Y. JELEY,

Plaintiff, Case No. 2:1TV-396

Chief JudgeEdmund A. Sargus, Jr.

Vi Magistrate Judge Jolson

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Aden Y. Jeleybrings this action under 42 U.S.C. § 405(g) seeking review of a
final decision of the Commissioner of Social Securitgdmmission€r) denying his application
for supplemental security income. For the reasons that followWREGOMMENDED that the
Court REVERSE the Commissionés nondisability finding andREMAND this case under
Sentence Four of § 405(g).
l. BACKGROUND

Plaintiff filed an application for supplemental security income on June 30, 2013, alleging
disability since January 1, 2010. (Tr. 15, PAGEID #: 58fter initial administrative denials of
Plaintiff' s claims, AlministrativeLaw JudgeJason C. Earnhaftthe ALJ") heard thecase on
July 16, 2015. I¢.; Tr. 3663, PAGEID #: 7410]). OnAugust 12 2015,the ALJ issued a
decision,finding thatPlaintiff was not disabled within the meaning of the Social Security Act.
(Tr. 1529, PAGEID #:53-67%. Plaintiff requested review of the decision by thppeals
Council which denied the requesh March 8, 2007. T. 1-4, PAGEID #:39-42. Thus, the

ALJ’s decision becamae Commissioner’s final decisionld ).
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Plaintiff filed this case omMay 9, 2017, and the Commissioner filed the auisirative
record on July 17, 2017. (Doc).9Plaintiff filed a Statement of Specific Errors 8aptember
10, 2017 (Doc. 12), the Commissioner respondedatober 18, 2017 (Doc. 13), and inté#f
replied on November,2017(Doc. 14.

A. Personal Backgroundand Relevant Hearing Testimony

Plantiff was born inSomalia orMay 2,1971 {Tr. 127, PAGEID #: 165), anckme to the
United States as a refugee in 2013 (Tr. 47, PAGEID #: 85). Plaintiff has no educatidf, (Tr
PAGEID #: 84) andspeaks littleEnglish (Tr. 40, PAGEID #: 77). Heas a nomadavith work
raisingcamels in Somalia and as a shopkeepedouth Afica. (Tr. 185, PAGEID #: 223Tr.

245, PAGEID #: 283; Tr. 234, PAGEID #: 272Plaintiff has not worked since his arrival in this
country (Tr. 47, PAGEID #: 85), does not drive (Tr. 77, PAGEID #: lliM®s with a roommate,

and has a home health aide who comes for two hours each day to “help[ ] him with the
restroom,” clean, do laundry, and cook. (Tr. 51, PAGEID #: 89).

Plaintiff was shotin the abdomerduring a robbery whiléen SouthAfrica in 2010,after
which he had surgery. (Tr. 69, PAGEID 108). Plaintiffallegesthat the gunshot wound
causeda number of medical issuesicludinga lumbar spine impairment with lower back pain,
abdominal pain, andight kidney disease thaesults inrecurrent urinary tract infections and
increased uring frequency and urgency. (Tr.-42, PAGEID #: 7#79). Testifying through
an interpreteat the hearingPlaintiff stated that increased urinary frequency causes him to go to
the restroom ten times per day and ten times per night, which interferdsisvileep. (Tr. 48
49, PAGEID #: 86-87).

Plaintiff also suffers from an abdominal hernia, chronic hypertension, breathing

difficulties, posttraumatic stress disorder, a depressive disorder, a cognitive disorder, and



schizophrenia. (Tr. 41, PAGEID #9; Tr. 43, PAGEID #: 81).He likewise testified that he
suffers from memory problems. (Tr.-8l, PAGEID #: 8889). His alleged onset date is
January 1, 2010. (Tr. 127, PAGEID #: 165).

At the hearing, the ALJ asked the Vocational Expert (the “VE”)ctmsider a
hypothetical individualWwith Plaintiff's residual functional capacity (“RFCYf the same age,
education, and experienceith no past work. (Tr. 53, PAGEID #: 91). The VE sought
clarification from the ALJ to the extent that the RFC required that the hypothetdoatiral “be
accessible to a restroom throughout the entire workday.” (Tr. 54, PAGEID #TB@)relevant
exchange is as follows:

VE: Well, I—I guess | have a question on that last limitation, Your Honor.

ALJ: Sure.

VE: Accessble to a restroom throughout the entire day.

ALJ: That means no outside. No going for trips outside.

VE: Yes, right.

ALJ: And, you know, being in an environment where—

VE: Sure.

ALJ: —they are able to use the restroom. -Nate’'re going totalk about off
task and how much—

VE: Yes. Right. Yes.
ALJ: —in alittle bit.
VE: Just accessibility. Got you. Okay.

ALJ: The—there—just pure accessibility at this point.



(Id.). The VE testified that the hypothetical individual wouldchgable of performing a range
of unskilled work such as small parts assembler at the light strength 1€Vel 55, PAGEID #:
93).

The ALJ later asked the VE to address the hypothetical individual's need to b&:on tas

ALJ: And could you please tell me what the tolerance for beingas® during
the workday is for this hypothetical person?

VE: Well, my experience is an upper level of around 8% of the workday,
which is about five minutes per hour above and beyond the normal lmkaks
morning—215minute in the morning, ninute in the afternoon, and a-8tinute
lunchtime.

(Tr. 58, PAGEID #: 96). In closing, Plaintiff's attorney arguiatgr alia:

| think that given his urinarrhis kidney problems, and his urinary frequency |
know that we discussed, or you discussed in a hypothetical, access to a restroom,
but I think that that’s inconsistent with being-tdisk about five minutes per hour

if he’s needing to use the restroom throughout the course of the workday. And
it's taking him away from his w# station. | would argue that that takes him off

task to a degree that would not be compatible with competitive work. And in the
types of jobs that were identified may very well get him fired because the,

you know, production-type jobs that require a person to be at the work station.

(Tr. 60, PAGEID #: 98).

B. Relevant Evidence

Dr. Andrea Polesky examined Plaintiff at a refugee clinic in San Jos&r@ialion April
11, 2013. (Tr. 245, PAGEID #: 283%he described Plaintiff's social history, in relevant part, as
follows:

The patient was born in Somalia. Her is married and has seven children, ages 6 to
16. He comes from the Daroud tribe. He was a nomad and his job was to raise
camels. He has subsitial exposure to unpasteurized camel milk. He has no
education and is illiterate. He had to leave Somalia because Al Shabab was
randomly killing men and so he left his family behind. He traveled to South
Africa through Tanzania, Kenya, Zambia, and Zimbabwe, mostly in cars and
trucks. In South Africa he was shot in the middle of a robbery. He has been
incarcerated in the United States for a fight.



(Id.). Dr. Polesky found that Plaintiff, who was 41 years old on the date of hissuSgred
from, among other conditions, “urinary frequency and nocturia/urinary tract infection.’24®,
PAGEID #:. 284). Dr. Poleskyndicated that Plaintiff “should continue to follow up with
urology for further assessment of his bladder and urinary system totkeeeiis a reason why
he has these symptoms and why he has had a urinary tract infection. | suspecptumsyane
somehow related to his surgery in S. Africald. ).

Dr. Polesky completed a medical source statement the following mankhay 2013.

(Tr. 207, PAGEID #: 245). Dr. Polesky found that Plaintiff can stand/ieakkthar?2 hoursand

can sit between 2 and 4 hours. (Tr. 208, PAGEID #: 243). Poleskyalso determined that
Plaintiff should be restricted to lifting up to 10 pounds occasionally and can nlawsr;, c
balance, stoop, kneel, crouch, or crawl. (Tr. 209, PAGEID #: 247). Dr. Polesky found that
Plaintiff could reach above his shoulders freglyerttut he is otherwise limited to reaching
occasionally. 1¢l.). When asked to describe other limitations on Plaintiff's ability to work, Dr.
Polesky noted that Plaintiff has urinary frequency, recurrent urinacy itnfections, headaches,
and poor sleep.Id.).

Plaintiff was treated for complaints of burning with urination and abdominal gain
United Urgent Care in Columbus, Ohio on September 28, 2013 (Tr. 379, PAGEID #T4E7).
treating physical noted Plaintiff's recurrent urinary tract infecti@msl urinalysis was consistent
with an infection on that day.ld().

Nephrologist Dr. Tameem Kaka examined Plaintiff on July 9, 2014, describing him as “a
pleasant 42/earold male with a history of hypertension and recurrent urinary tract infections
who present[ed] for [an] initial workup of an atrophic kidney.” (Tr.-328 PAGEID #: 365

66). Dr. Kakadescribed Plaintiff's conditions as including “atrophy of kichoéyonic,”



“chronic kidney disease,” and “recurrent urinary tract infection, urinary in&éection, site not
specifiedchronic.” (Tr. 327, PAGEID #: 365)Plaintiff complained of intermittent painful or
difficult urination, but did not have an infection that day. (Tr. 329, PAGEID #: 367).

Dr. Nur Badshah began treating Plaintiff beginning in February 2014, for chronic urine
urgency, among other conditions. (Tr. 525, PAGEID #: 563). In a physical capaedikeation
completed in October 2014, Dr. Badshah opined that Plaintiff could stand no more than ten
minutes at a time, walk no more than fifteen minutes at a time, and sit no more than fites minu
at a time. (Tr. 315, PAGEID #: 353). Dr. Badshah indicated that Plaintiff should be prohibited
from lifting, bending, squatting, crawling, and climbing. (Tr. 316, PAGEID #: 35354).
Although Dr. Badshah found Plaintiff capable of simple grasping and fine manyowlie
opined that Plaintiff cannot push or pull or use his feet for repetitive movements. (Tr. 315,
PAGEID #: 353). Finally, Dr. Badshah found Plaintiff incapable of sustainingifiudl work
activity at any exertional level. (Tr. 316, PAGEID #: 3%Be alsqDoc. 318, PAGEID #: 356)
(finding Plaintiff incapable of any physical work).

C. The ALJ'’s Decision

In the August 122015 decision, the ALJ found that Plaihsuffers from the following
severe impairments:

degenerativehanges of the lumbar spine with disc bulging and spinal stenosis at

L4-S1 and rightssided disc herniation at ES1 compressing the right S1 nerve

root. He has kidney disease with right kidney atrophy secondary to a remote

gunshot wound, abdominal hernias, urinary tract infection, and mental health

impairments of posstraumatic stress disorder, and depression.
(Tr. 17, PAGEID #: 55). The ALJ determined, however, that Plaintiff does not have an

impairment or combination of impairments that met or equaldéidted impairment. (Tr. 18,

PAGEID #: 56). he ALJobserved, however, that “[a]lthough [Plaintitips been identified



with urinary tract infection on several occasions, there is no explanation fordgatian of
ongoing urinary frequency during times when no infection is presefitl’). The ALJ also
noted that Plaintiff “did not allege urinary frequency to a nephrologist, as woudckpexted
were this symptom as persistent and frequent as [he] alleged elsewhere23,(PAGEID #:
61).

The ALJ found that Plaintiff has the RFC to:

perform light work as defined in 20 CFR 416.967(b) except he can frequently

push, pull and reach with both upper extrersitieHe can occasionally balance,

stoop, kneel, crouch, crawl, and climb ramps and or stdies.can tolerate no

more than frequent exposure to respiratory irritants such as dust, fumes, gases,

and extremes of atmospheric conditions such as temperature or humidity. He

should not climb ladders, ropes, or scaffolds. The claimant can perfornmesimpl
routine, repetitive tasks, requiring only occasional contact with supervisors and
coworkers, and no contact with the general public. He can do work with only
occasional changes in the work setting. He can perform jobs that provide him
with access to eestroom throughout the entire day.
(Tr. 21, PAGEID #: 59). The ALJ noted Plaintiff's “chronic kidney disease and urinacy tr
infections” and his testimony that “he was obliged to urinate frequently, appitekn2 times
in 24 hours.” (Tr. 22, PAGID #: 60).

The ALJ gave Dr. Polesky’s opinioweight only “in so far as it supports the claimant’s
allegations of urinary frequency and sleep disturbance, kidney damage, and chrohaclkow
and pelvic pain.” (Tr. 23, PAGEID #: 61)The ALJalsolookedto anumber of records from
clinic visits which contain noreport ofurinary urgency and frequency or bladder dysfungtion
finding that they “suggest[ ] that [Plaintiff'gjllegations of a chronic need to urinate every-half
hour and 10 times during the night might be an exaggeration of his symptoms.” (Tr. 26,
PAGEID #: 64). The ALJ likewise found “[tlhere is no objectively identified evidentiary

support for the claimant’s allegations of chronic urinary frequency, ndhéosuggestions of the

claimant’sattorney that the claimant would be off task more than 5% of the time ... despite the



claimant’s relatively extensive medical contact.” (Tr-2B, PAGEID #: 6465). However,
“[g]ranting the benefit of all reasonable doubt to the claimant’s reported yrfreguency
related to his histry of right kidney gunshot wound and chronic urinary tract infections,” the
ALJ found that Plaintiff “can perform jobs that allow him access to a restroom Hoouthe
entire workday.” (Tr. 27, PAGEID #: 65).

The ALJ noted that Plaintiff was 42 years old and thus a younger individual on ¢he dat
his application was filed, had no past relevant work, and is illiterate. (Tr. 28ERA& 66).
Considering Plaintiff's age, education, work experience, and RFC, the ALJ floainthere are
jobs that exist in the national economy that Plaintiff can perfordd.). ( Thus, the ALJ
determined that Plaintiff is not disabled as defined in the Social Security néictdanied
Plaintiff's claim for supplemental security income. (19, PAGEID #: 67).
Il. STANDARD OF REVIEW

The Courts review“is limited to determining whether the Commissiosetecision is
supported by substantial evidence and was made pursuant to proper legal stawdards.
Commr of Soc. Se¢.615 F. Appx 315, 320 (6th Cir. 2015)see 42 U.S.C. § 405(Q).
“[S]ubstantial evidence is defined &siore than a scintilla of evidence but less than a
preponderance; it is such relevant evidence as a reasonable mind might acaEjuade to
support a conclusiofi. Rogers v. Comim of Soc. Se¢.486 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sety of Health & Human Servs25 F.3d 284, 286 (6th Cir. 1994)). The
Commissionés findings of fact must also be based upon the record as a wHialgis v.
Heckler, 756 F.2d 431, 435 (6th Cir. 1985). To this end, the Court fitake into account

whatever in the record fairly detracts from [the] weigbf the Commissionés decision.



Rhodes v. Commof Soc. Se¢No. 2:13cv-1147, 2015 WL 4881574, at *2 (S.D. Olog. 17,
2015).
[l DISCUSSION

Plaintiff alleges two assignments of error. First, Plaintiff argues thaltis decision
should be reversed because the RFC is not supported by substantial evidence. (Doc. 12 at 5).
More specifically, Plaintiff assextthat RFC’s limitation that hbave “access to a restroom
throughout the entire day” is too vagbecausé does not address the frequency with which he
need to use the restroom(ld. at 5-6). Second, Plaintiff claims that the ALJ failed to consider
all of his medically determinable mental impairmentil. at 7).

A. The Sufficiency of the RFC (Issue 1)

In arguing that the RFC’s restroom limitation is impermissibly vague, Plaintiff ralies o
Sherrill v. Comm’r of Soc. SedNo. 1:13cv-276 (S.D. Ohio Apr. 2, 2014). Ithat case, the
plaintiff likewise argued that th&FC'’s requirement thaghe work near a readily accessible
bathroom wasimpermissibly vague and otherwise failed to properly accommodateher
impairment ofurinary incontinence. Id., Doc. 21 at 1011. The Magistrate Judgagreed,
stating:

theALJ sRFCformulationfails to adequatelyaccommodatelaintiff’s severe

urinaryincontinenceampairmentsuchthatremandis required. TheALJ found

that plaintiff's urinary incontinencelimited her to work where therewas “a

readily accessibleathroomfacility.” (Tr.23). Thisvaguelimitation fails to

addressa variety of factors that necessarilyaffect plaintiff's RFC. For

example the ALJ did not provide any explanationas to the frequencyor

duration of plaintiff’s bathroombreaks. Plaintiff testified that at times she

needsto changeher incontinencebriefs oneto two times per hour. Yet, the

ALJ failed to accountfor plaintiff’s needto take such frequentbreaksin

formulatingthe RFC or to further developplaintiff's testimonyto determine

thelengthof sucharestroombreak. TheALJ erredby failing to developthese
pertinentfactsatthehearingandcraftanappropriatelyaccommodatingRFC.



Id. (citations omitted). The Magistrate Judgeherefore recommendedthat the matter be
reversedand remandedwith instructionsfor the ALJ to determinethe frequencyand duration
of the plaintiff's bathroom breaksand the practical work-day limitations that resulted in
formulatingthe plaintiff s RFC. Id. at 11. The District Judge adopted the recommendalibn.
Doc. 22.

According to Plaintiff, the ALJ in this case failed to address the sameddhgdrled to
remand inSherrill and, consequently, the RFC’s limitation that he “perform jobs that provide
him with access to a restroom throughout the entire day” is impermissibly véigoe. 12 at 6).
In contrast Defendam attemptsto distinguishSherill on the groundhat Plaintiff'simpairment
in this caseas lesssevere More specifically Defendant explains thahe plaintiff in Sherrill
suffered from‘chronic urinary incontinencethat required hefto changeher adult diapers up to
twice an houf whereas the Plaintiff here “has recurrent, but intermittent, atyirtract
infections.” (Doc. 13 at 1112). Defendant also cites to numerous resdardwhich “Plaintiff
repeatedly did not report problems with urinary frequency, except when he waecipgrian
acute urinary tract infection,” and states “the ALJ reasonably concludel#natiff's claim that
he needed to urinate frequently was extirely believable....” Ifl. at 12).

Defendant misses the pointhe ALJ has already determined that Plaintiff's urinary tract
infections constitute a severe impairmenhich by definitionsignificantly limits his physical
ability to do basic work actities. (Tr. 17, PAGEID #: 55_citing 20 C.F.R. 41820(c).
However the RFC fails to address the frequenapd duration oPlaintiff's useof the restroom
andmerely require$iim to have “access to [it] throughout the entire dayd:).( It was this &ck
of specificity that caused the VE to question that limitation. (Tr. 54, PRGEDB2). Although

the ALJ questionethe VEeventually concerning theeed to be on task (Tr. 58, PAGEID #: 96)

10



the ALJ neverput the twowork limitationstogetherto addessthe extent to whicllaintiff's use
of the restroom wald result in him being off task during the workdgid.). That was precisely
why the RFCwas defectiven Sherrill.

As this Court has observed, “[tlhe ALJ cannot have it both waysLutz v.Comm’r of
Soc. Se¢.No. 2:14cv-725, 2015 WL 5343660, at *9 (S.D. Ohio Sept. 15, 20IH)at is, the
ALJ cannotfind an impairmento besevere and then fail to include a “limitation associated with
the impairment while fashioning an RFC.Id. Thus, een if the Court were to accept
Defendant’s argument that “the ALJ reasonably concluded that Plaintiffiaryrfrequency was
not a consistent problem” (Doc. 13 at 1i8¥till is a problem wheflaintiff suffers an infection
(Id. at 12) (noting Plaintiff reported urinary frequency when he was experiencing an acute
urinary tract infection)seealso Tr. 214, PAGEID #: 252 (finding urinary tract infection with
complaints of .30 minutes frequency and nocturia x10); Tr. 377, PAGEID #: 415 (noting
symptomsof “pain and discomfort when urinating w/ urgency and frequency” and prescribing
antibiotics); Tr. 69, PAGEID #: 107 (noting urinary frequency/nocturia/urinagt tndection)

Tr. 212, PAGEID #: 250 (describing history of present illnessiragary frequency, urgency,
nocturia, and urinary tract infections)).

In a footnote,Defendant speculatdkat Plaintiff's trips to the restroom would take no
more than five minutes per hour above breaks and lunch. (Doc. 13, at8.3 More
specificdly, Defendant claims thatabout five minutes per hour” in addition to breaks and lunch
would “seemingly accommodatmore frequent but brief breaks in m@@adilyaccessible
restroom” (Id.) (emphasis added)However, t was for the ALJ, not the Commisasr, to
determinethe frequencyof Haintiff’ s restroombreaksand their impacton his ability to work.

Sherrill, No. 1:13cv-276(S.D. Ohio Apr. 2, 2014) (citinglubbard v. Comm'r of Soc.Sec, No.

11



11-11140, 2012NVL 883612,at*7 (E.D. Mich. Feb. 27, 2012)(Reportand Recommendation),
adopted 2012 WL 858636 (E.D. Mich. Mar. 14, 2012) (reversing and remanding with
directionsto the ALJ to determinethe frequencyof plaintiff's unscheduledbathroom breaks
and their effect on plaintiff' s ability to work); Greenv. Astrue No. 3:09¢v-33l, 2010 WL
2901765,at *5-6 (E.D. Tenn. July 2, 2010)Reportand Recommendation)adopted 2010 WL
2901762 (E.D. Tenn. July 20, 2010)(“[T] he ALJ's failure to specify precisely how
[p]laintiff’ s needfor frequentrestroom breaksimpactedher ability to work was an error that
requiresremandingthis case”). Because the ALJ failed to do so, this case must be remanded.

B. Remaining Assignment of Error (Issue 2

The Courts recommendatiorio reverse and remand dHaintiff's first assignment of
error alleviates the need for analysis of Plaitdifemaining assignment error. Nevertheless,
on remand, the ALJ may consider Plainsiffemainiig assignmenof error if appropriate.
V. CONCLUSION

Based on the foregoing, it IRECOMMENDED that the CourtREVERSE the
Commissionés nondisability findinctandREMAND the case under sentence four of 42 U.S.C.
8 405(g)for a determination othe frequencyand duration of Raintiff’ s restroombreaksand
resultinglimitations, if any.
V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhese
specific proposed finding or recommendations to which objection is made, togather w
supporting authority for the objection(s). A District Judge of this Court shaltle a de novo

determination of those portions of the Report or specific proposed findings or recoatioend
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to which objection is made. Upon proper objection, a District Judge of this Court may, acce
reject, or modify, in whole or in part, the findings or recommendations made,hreey receive
further evidence or may recommit this matter to the Meadiss Judge with instructions. 28
U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the district judge revieRephat
and Recommendation de novo, and also operates as a waiver of the right to appeal the decision
of the District Court adopting the Report and Recommendat®se Thomas v. Ard74 U.S.
140 (1985)United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT IS SO ORDERED.
Date: January 42018 /sl Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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