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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
TRACI HENDERSHOT,
Plaintiff,
Civil Action 2:17-cv-413
V. Magistrate Judge ChelseyM. Vascura

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

Plaintiff, Traci Hendershot Plaintiff”), brings this action under 42 U.S.C. § 405(g) for
review of a final decision of the CommissiomérSocial Security (Commissioner”) denying her
application for social security disability insucanbenefits. This mattes before the Court for
review of Plaintiff's Statement of Erro(ECF No. 18), the Commissioner's Memorandum in
Opposition (ECF No. 23), and the administrative record (ECF No. 13). For the reasons that
follow, the CourtREVERSESthe Commissioner of Social Seity's non-disability finding and
REMANDS this case to the Commissioner andAlaeninistrative LawJudge under Sentence
Four of § 405(qg) for further considdion consistent with this Order.

l. BACKGROUND

Plaintiff protectively filed her applicatiofor a Period of Disability and Disability
Insurance Benefits on May 8, 2012. In her appbea Plaintiff alleged a disability onset of
September 29, 2011. Plaintiff's applicatmas denied initiallyon August 8, 2012, and upon
reconsideration on February 6, 201®laintiff sought a hearingefore an administrative law

judge. Administrative Law Judge Peter BeekmakL(”) held a video hearing on February 24,
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2014, at which Plaintiff, represtd by counsel, appeared andifest. Thomas Nimberger, a
vocational expert (“VE”), also appeared anstifeed at the hearing. On March 24, 2014, the
ALJ issued a decision finding thRtaintiff was not disabled with the meaning of the Social
Security Act. On January 10, 2017, the Appeals Council denied Plaintiff’'s request for review
and adopted the ALJ’s decisias the Commissioner’s finakdision. Plaintiff then timely
commenced the instant action.

In her Statement of Errors, Plaintiff raiseotissues. First, Plaintiff asserts that the
ALJ erred in his evaluation of Plaintiff’'s crediiy with respect to her statements concerning the
intensity, persistencand limiting effects of her symptomsSecond, Plaintiff asserts that the
ALJ erred in failing to properly consider Pltffis use of a wheelchair and cane as necessary
medical devices.

Il. HEARING TESTIMONY

A. Plaintiff's Testimony

Plaintiff testified at the administrative heagithat she is 39 yeaotd and lives with her
significant other and her teenagms (R. at 42, 47.) At the tienof the hearing, she was 5’8"
tall, weighing 308 pounds. (R. at42.) She previously worked as a patient coordinator and a
telemarketer. 1(l.) At the time of the hearing, she svim a wheelchair and testified she had
been confined to a wheelchair sir@r back surgery on September 30, 201MH.) ( Plaintiff
also carried a cane at the time of the hearing, wéihe testified she used “for stability for the
time that | can stand.” (R. at 44.)

When asked by the ALJ how long she couldhéner feet, Plaintiff stated she could

stand “approximately between a minute, [anchajute-and-a-half.” (R. at 42.) Asked to



describe her average day, Plaintiff stated thafustesits in her recliner from the time she wakes
up and that she does nothing more. (R. at A8Rhen pressed by the ALJ, Plaintiff stated she
does not read, only goes through the mail whenhlitasight to her, will watch the news on TV,
and spends time talking to her sond.)( She later added that she does nothing for her own
enjoyment. (R. at44.) Plaintiff further tesd that she cannot watkore than 30-40’, with

the use of a cane, but still needs to stand occdliahee to the pain from sitting. (R. at 44-45.)
During the hearing, requested and was afforded &lmeéak to stand to relieve her pain. (R. at
45.) On gquestioning by her attorney, Plainif$tified that she nesdssistance handling her
basic daily affairs, including taking cané her personal hyge. (R. at47.)

Plaintiff testified that she has had suicidkdations and is suffering from depression due
to her pain. (R. at 44-46.) When asked leyAlhJ whether she is taking medication for her
depression, or if she is seeingsgychiatrist or psywologist, Plaintiff reponded that she is not,
but that her doctor is aware of her depressi¢R. at 45-46.) She further indicated that
medication for depression made her sick tad she has not been given an alternate
prescription. Id.)

When asked by the ALJ about her level ahpiuring the hearing, on a scale from 1 to
10, Plaintiff indicated her pain leM@as 9 out of 10. (R. at 46.Plaintiff testified that she was
not taking anything for pain because she is altexgpain medications, specifically opioids at
the high dose the doctors believeessary to control her pain.ld( Plaintiff's allergic
reactions to medication rang®iin abdominal cramping and naasto respiratory depression.
(R. at 49.) She further indicated that shethad multiple different medications, including over

the counter drugs, and all have been eitherewcéffe or caused adverse reactions. (R. at 46.)



Plaintiff explained that her pais a “crushing pain,” which staescribed as “deadweight” in her
lower back, “crushing down on [her] tailbone.” (R4&:49.) In an effort to reduce her pain
level, Plaintiff said she uses icepacks all dagl that she was using tvicepacks, one behind her
back and one under her coccyx, dgrthe hearing. (R. at 53.)

Upon examination by her attorney, Plaintif§tited that she has received lumbar facet
injections, epidural injectionand sacroiliac point jactions, none of which provided any pain
relief. (R. at50-51.) Plaintiff further testiighat she receds coccydynia injections, which
provide temporary pain reliefasting approximately one mdnt (R. at 51.) Although the
coccydynia injections do decrease the pain laval4 or 5 out of 10, they cause worsening
symptoms for approximately twoegks before providing relief. Id)) Additionally, the
injections only help with pain whileting due to their effect on the coccyxld.j Plaintiff
indicated that she can have the injections apprately three times within three months. (R. at
57-58.)

When asked by her attorney about “condgyamioving” while sitting, Plaintiff replied
that she can only sit for “20, 25 mites to a half hour” at a time(R. at 53.) She explained
that after that time has elapsed, she uses hertadmedp herself out diier chair and stand or
walk a little beforesitting back down. 1¢l.)

When Plaintiff's counsel pointed out thaaitiff had been prescribed a wheelchair and
was using an ambulatory cane, the ALJ pointedlmithe “understood #t” and “took that into
consideration when [he] gave [his] RFC sitting eigiaturs] out of eight [how].” (R. at 67.)

B. Vocational Expert Testimony

The VE testified at the administrative hiegrthat Plaintiff’'s past work included the



following positions and classifications: patieare coordinator, a semiskilled, sedentary
position; telemarketer, a semiskilled, sedentary position; and nurse assistant, a semiskilled
position, performed at heavy to very heavy levatxdrtion. (R. at 59.) The VE testified that a
hypothetical individual with Platiff's vocational profile andhe residual functional capacity
(“RFC”)?! the ALJ ultimately assessed could notfpen Plaintiff's past work, but could
perform approximately 139,000 sedentary kilteg] jobs in the national economy
(approximately 1,700 jobs locally) cluas polisher, addresser, and document preparer. (R. at
60-61.) The VE also testified th&tPlaintiff were off task fo 20% of the work day, she could
not sustain competitive employment. (R. at 61.) In response to questioning by Plaintiff's
counsel, the VE testified thatMiaintiff were to miss more than two-days of work per month,
she likewise could not sustatompetitive employment. 1d.)
[I. MEDICAL RECORDS

A. Diana Taylor, M.D.

In December 2010, Plaintiff underwent anax-ordered by her primary care physician,
Dr. Taylor, which revealed degaagive disc disease in her lower back, from L4 to S1. (R. at
224.) On January 10, 2011, Plaintiff complaine®toTaylor about ongoing severe pain in her
lower lumbar spine. (R. at 304.) Dr. Tayiwted that although PHiff was not in acute
distress and there was no tenderness to palp#t®n;rays indicated “sigficant degradation of
L4-5 and also L5-S1.” Id.) Dr. Taylor diagnosed Plaifitwith lumbar degenerative disc

disease with persistent disatgipain and ordered an MRI, whiconfirmed the diagnosis. (R.

1. A plaintiff's RFC “is definedhs the most a [plaintiff] canibtdo despite the physical and
mental limitations resulting from her impairmentsPoe v. Comm’r of Soc. Se842 F. App’X
149, 155 (6th Cir. 2009%ee als®0 C.F.R. 88 404.1545(a), 416.945(a).

5



at 304, 222.)

On February 2, 2011, Plaintiff complaineddo Taylor that the/icodin she had been
prescribed for her pain was ineffective amas making her nauseous. Plaintiff therefore
stopped taking this pain medication. (R. at 30®). Taylor observed that Plaintiff was in
obvious distress, prescribed morphine sulfatd*famtiff’'s pain, and referred her to the Spine
Center for consultation. Id.)

On August 19, 2011, Plaintiff complained to. Diaylor about difficulty sleeping due to
pain. (R. at306.) Dr. Taylor advised thaiRtiff would need to get her blood pressure under
control before she could have surgery forghe and prescribed Ambien for sleep in the
meantime. I@.) Dr. Taylor's notes reflect thatelmorphine sulfate she had prescribed
Plaintiff had been ineffectivenal had caused abdominal painld.)

On November 11, 2011, Plaintgaw Dr. Taylor to discussngoing back pain after her
back surgery. (R. at311-12.) Dr. Taylor présed a one-month supply of Vicodin, as it was
then helping to control the pain. (R. at 3512.) The next month, Plaintiff complained of pain
radiating down her upper left leg. (R. at 363¥. Taylor ordered an x-ray, which largely
showed a satisfactory post-opevatappearance, but did shovintgparavertebral ossification.

(R. at 319.)

Dr. Taylor completed a Participation Ability Request Form on September 12, 2013,
indicating that Plaintiff was uide to participate in the following activities indefinitely:
classroom-based activities, educational actjti@cational activitieskills training, volunteer

work or community service na job searching. (R. at 698.)



B. Kedar Deshpande, M.D. and the Spine Center

On February 11, 2011, Plaintiff was evaluatgdDr. Deshpande at the Spine Center, to
whom she was referred by Dr. Taylor, for treatment of lower back pain. (R. at 216.) Dr.
Deshpande examined Plaintiff and found she daaormal gait and walking motion, tenderness
in her lower back, normal flexion, and decrehsgtension with pain. (R. at 218.) Upon
examination, Dr. Deshpande diagnosed Plaintiff with displacement of the lumbar interval disc
and lumbosacral spondylosis withaayelopathy and scheduled her bolateral facet injections.
(R. at 218-19.) Plaintiff received the infns on March 10, 2011. (R. at 220-21.)

Plaintiff had a follow-up vig at the Spine Center dvarch 16, 2011, with Dr. Jimmy
Henry, M.D., who indicated that Plaintiff had a mad gait, station, and muscle strength, but that
she had tenderness to palpation in her lowekb (R. at 322-24.) The examination further
indicated decreased extension with paimd.) ( Dr. Henry again recommended bilateral facet
injections. (R. at 324.)

C. Robert E. Gould, D.O.

On May 6, 2011, Plaintiff went to Grady Menad Hospital, where she was seen by Dr.
Gould. Dr. Gould performed a physical exantimand noted that palpation of Plaintiff's
lower lumbar revealed moderate to severeaigort and that gluteaenderness was mild to
moderate. (R. at 496.) Dr. Gould prescribebageentin and baclofealong with the use of a
TENS unit for physical therapy. Id)) He also scheduled bilatésacroiliac injections, which
were completed on May 25, 2011. (R. at 496, 393-9ar) Gould noted that a spinal cord
stimulator may be necessaryld.]

On June 8, 2011, Plaintiff returned to Diouwkd complaining of pa at a 10 out of 10



level. (R.at413.) Dr. Gould then prescribediftiff Dilaudid and epidual steroid injections.
(1d.)

Following her surgery, Plaintiff returned Br. Gould on January 12, 2012, at which time
he diagnosed her with post laminectomy syndrome. (R. at 405.) Dr. Gould ordered an EMG,
which revealed very mild acute bilateral S1 radiculopathies and no evidence for plexus disorder,
peripheral neuropathy/polyneurdbg, myopathy, or motor neuronsgiase. (R. at 337-39.)

D. Rebecca P. Brightman, M.D. and Riverside Methodist Hospital

On September 30, 2011, Dr. Brightmamfpemed an L4-L5, L5-S1 decompression
surgery with bilateral interbody fusion. .(& 353.) Additionally, Dr. Janet Bay, M.D.,
performed a laminectomy &#-L5 with interbody fusionst L4-L5 and L5-S1 with
posterolateral fusion and fixation of L4 ¢lugh S1. (R. at 356.) Following the surgery,
Plaintiff began to experience additional sevemdoback pain. She was admitted to Riverside
on October 28, 2011, where she received an MRIwinidicated a largedid collection at the
surgery site causing compressiorttod thecal sac. (R. at 236.)

On October 31, 2011, Plaintiff was evaluabgdDr. Kenneth W VanDyke, D.O., for a
consultation regarding the post-operative floadlection. (R. at 245-48.) Upon examination,
Dr. VanDyke noted that Plaintiff showed normfal] mobility in her extremities, with some
tenderness on palpation. (R. at 2947.) Dr. VanDyke also noted that the fluid collected was
positive for pseudomonas, but that Plaintifiertwise showed no signs of a post-operative
infection. (R. at 245.)

Plaintiff returned to Dr. Brightman ddecember 22, 2011, complaining of worsening

pain at the surgery site anchtxcking pains” in her left leg.(R. at 343.) A physical exam



showed that Plaintiff had full strength in hewler extremities and that the incision had healed
well. (Id.) Dr. Brightman recommended re-igiag by MRI, which was performed on
February 7, 2012. (R. at 343, 298.) The MRI reagdhat the fluid déection had decreased

in size and no longer compresgbd thecal sac. (R. at 288.) Although the image was slightly
degraded due to Plaintiff's obesity, the Mstlowed no abnormalities in Plaintiff’'s lumbar,
including at the surgery site(R. at 298-99.) However, no axial T2 images were taken due to
Plaintiff's pain level and discomfort. (R. at 299.)

Plaintiff returned to Dr. Brightman dday 14, 2012, complaining of pain that had
reached pre-surgical levels. (R. at 34Dy. Brightman indicated that she had reviewed
Plaintiff's images and that they looked excetlesuggesting there wasthimg concerning in the
images. Id.) Dr. Brightman indicated that she woultthwever, like Plaintiff to be evaluated
for epidural injections and that stv@uld like her to undergo a CT scanld.) She also
explained to Plaintiff that there are people wioatinue to have back pain following spinal
surgery, and particularly fusion.ld() Finally, Dr. Brightman opined:

“I do feel that she is in [the categan§ people who have atinued post-operative

pain] and although we have not exhaustedfdiler treatment, | think that currently

we need to focus on pain management paerty as well asipysical therapy. She

is debilitated and again, has not beele @b undergo any physical therapy and |
think this is a problem as well.”

(1d.)
E. Joseph A. Shehadi, M.D.

On January 5, 2012, Plaintiff saw Dr. Shehadmplaining of severe pain in her lower
back. (R.at327.) Plaintiff told Dr. Shehadi that her average paghias an 8 out of 10,

with her best days being 7 out of 10ld.Y Dr. Shehadi conducted a physical exam and



observed normal gait and statioange of motion, and muscle stggh. (R. at 329.) Plaintiff
returned to Dr. Shehadi on February 2, 2012aftollow-up visit, at which time Dr. Shehadi
again noted normal gait and station. Bbhem the examination findings, Dr. Shehadi
recommended conservative treatment, inclugiingsical therapy and analgesics. (R. at 333-
34.)
F. State Agency Evaluations

On August 3, 2012, state agency physician EldMneewis, M.D., reviewed the record
and assessed Plaintiff's physi¢ahctioning capacity. (R. at 74¢.) Dr. Lewis concluded that
Plaintiff could perform sedentary work with posal limitations, includig: never climb ladders,
rope, or scaffolds; occasionally climb ramgsstars, stoop, kneel, crouch, and crawl; and
frequently balance. (R. at74.) Dr. Lewis abtgined that Plaintiff castand and/or walk with
normal breaks for a total of 4 hours and can i wormal breaks for a total of 6 hours in an 8-
hour workday. (R. at 73.) On December 2012, state agency physician Maureen Gallagher,
D.O., reviewed the record upoaconsideration and affirmed Drewis’s assessment. (R. at 84-
91.)
G. Wexner Medical Center at The Ohio State University

On August 28, 2012, spinal surgeon Dr. Safdlaan, M.D., examined Plaintiff and
observed that she was wheelchair bound and hatedimange of motion in her lumbar spine,
with pain. (R. at 617-18.) He also indicatedyever, that he was unsure of the source of
Plaintiff's pain, and ordered a CT scaninvestigate the fusion. (R. at 6.L80n September 19,
2012, Plaintiff returned to Dr. Khan’s office to diss the results of the CT scan. At the time,

Plaintiff indicated her symptoms were unchanged. (R. at 613-14.) Dr. Kahn again noted that
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Plaintiff was wheelchair boundhd, although the results of the physical examination were
largely normal, she had limited range of roatiwith pain in her lumbar spine.ld() The CT
scan showed the right S1 screw had shifted htarior to the cortad margin but did not
otherwise indicate abnormagsults. (R. at 614.)

On February 7, 2013, Plaintiff visited IRaj Swain, M.D. Dr. Swain examined
Plaintiff and noted that she had developed dalgic gate. (R. at 648.) Dr. Swain further
observed that Plaintiff had norfmauscle strength, limited range of motion in extension of her
lumbar spine, difficulty with rotation and lagé bend bilaterally, and moderate tenderness over
the midline coccyx and the bilateral ischial burs#d.) ( Dr. Swain diagnosed Plaintiff with
coccydynia, ischial bursitis, and lumbar post la@gtomy pain syndrome. (R. at 650.) He
recommended conservative treatment initiagjuding coccygeal ingions, but suggested
more invasive procedures may be necessdhgitonservative treatment were to faild.X

On March 4, 2013, Dr. Swain performed a coccyggattion. (R. at 673.) The injections
appeared to decrease Plaintifiain from 8 out of 10, to 6 owf 10, and Dr. Swain subsequently
ordered a repeat seriesiofections. (R. at 702-03.)

On September 17, 2013, Plaintiff was seebySteven A. Severyn, M.D., for pain
management. (R. at 726.) During her intervieith Dr. Severyn, Plaiiff stated her pain
level was then a 9 out of 10 but had been as high as “a millidd.) QOr. Severyn performed a
physical exam and observed normal range dfanan all major joirts, normal muscular
strength, and tenderness at theayx and perivertebral lumbarestor region. (R. at 730.) Dr.
Severyn prescribed a seriedatal anesthetic injections without steroids, which he gave

Plaintiff on October 142013. (R. at 730, 735-38.)
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V. THE ADMINISTRATIVE DECISION

On March 24, 2014, the ALJ issubkis decision. (R. at 20-29.)The AJL first found that
Plaintiff meets the insured stattexjuirements September 20, 2016. At step one of the sequential
evaluation processthe ALJ found that Plaintiff had nengaged in substantial gainful activity
since September 29, 2011, the alleged onset d&eat 22.) The ALJ found that Plaintiff had
the severe impairments of degenerative disc disease and obedily. He further found that
Plaintiff did not have an impairment or combination of impairments that met or medically equaled
one of the listed impairments described in 20 R.IPart 404, Subpart P, Appendix 1. (R. at 24.)
At step four of the sequential proces® A&LJ set forth Plaintiff’'s RFC as follows:

After careful consideration of the entiecord, | find that Ms. Hendershot has the

residual functional capacity to perforsedentary work as defined in 20 CFR
404.1567(a) and meaning she can liftpeinds occasionally an up to ten pounds

2. Social Security Regulations require ALJsdsolve a disability claim through a five-step
sequential evaluation of the evidenc8ee20 C.F.R. § 416.920(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieae Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequenti@view considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?

3. Do the claimant’s severe impairmerdane or in combination, meet or equal
the criteria of an impairment set forth in the Commissioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant’s residualnctional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant’s age, ediima, past work experience, and residual
functional capacity, can the claimaperform other work available in the
national economy?

See20 C.F.R. 8§ 416.920(a)(49ee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Halter 279 F.3d 348, 354 (6th Cir. 2001).
12



frequently; stand/walk for 1 hour out of eight hours, but can sit for eight hours out

of eight hours; frequently push/pull, lngver foot pedals; occasionally use ramps

and stairs, but never ladderepes, or scaffolds; fgeiently balance; occasionally

stoop; never kneel; occasionatirouch; never crawl; occasially reach bilaterally

when seated; constantly handle, finged &eel; no visual comomications deficits;

should avoid dangerous machinery amtprotected heights; and should do no

complex tasks, but can do simple, routine, unskilled tasks.

(Id.) In reaching this determinati, the ALJ followed a two-stgmocess. First, the ALJ found
that “[a]fter careful consideti@an of the evidence, . . . [Plaintiff's] medically determinable
impairments could reasonably be expectechiase the alleged sympts.” (R. at 26.)

Second, the ALJ found that Plaintiff's “statem&nbncerning the inteitg, persistence, and
limiting effects of [her] symptomare not entirely credible.” 1d.)

Relying on the VE’s testimony, the ALJ foutitht even though Plaintiff is unable to
perform her past work, she can perform jobs éxat in significant numbers in the national
economy. (R. at27-28.) He therefore conctuttat Plaintiff was not disabled under the
Social Security Act. (R. at 28.)

V. STANDARD OF REVIEW

When reviewing a case under the Sociaugigy Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.”Rabbers v. Comm’r of Soc. Sés82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢36 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C.

§ 405(g) (“The findings of the @amissioner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . . Under this standard, “substantial evidence is

defined as ‘more than a scintilla of evidencelbss than a preponderance; it is such relevant

evidence as a reasonable mind might acaspidequate to support a conclusionRogers 486
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F.3d at 241 (quotin@utlip v. Sec’y of Health & Human Serva5 F.3d 284, 286 (6th Cir.
1994)).

Although the substantial @lence standard is deferentiidlis not trivial. The Court
must “take into account whatewin the record fairly detracfrom [the] weight™ of the
Commissioner’s decision.TNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). WMartheless, “if substantial
evidence supports the ALJ’s deoisj this Court defers todihfinding ‘even if there is
substantial evidence in theaord that would have supped an opposite conclusion.”Blakley
v. Comm’r of Soc. Se®81 F.3d 399, 406 (6th Cir. 2009) (quotkey v. Callahan109 F.3d
270, 273 (6th Cir. 1997)).

Finally, even if the ALJ’s decision meet®thubstantial evidence standard, “a decision
of the Commissioner will not be upheld where 8SA fails to follow its own regulations and
where that error prejudices a claimant on the tseri deprives the claimant of a substantial
right.”” Rabbers582 F.3d at 651 (quotirgowen v. Comm’r of Soc. Se478 F.3d 742, 746
(6th Cir. 2007)).
VI. ANALYSIS

Plaintiff contends that the ALJ erred irsl@valuation of Plaintiff’'s credibility with
respect to her statements concerning the intensity, persistence, and limiting effects of her
symptoms, specifically as related to her patBpecifically, Plaintiff agues that the ALJ failed
to properly consider medical evidence in theard reflecting abnormal results and failed to

comply with applicable regulations in evaluatiPligintiff's credibility. The Court agrees that

the ALJ’s cumulative errors in evaluating the recetth respect to Plaintiff's credibility warrant

14



reversal and remand. The Cotingrefore, declines to analyaad resolve the alternative basis
Plaintiff asserts supportsversal and remand.
The Sixth Circuit has provided the followiggidance in considering an ALJ’s credibility
assessment:
Where the symptoms and not the ungiad condition form the basis of the
disability claim, a two-part analysis ised in evaluating complaints of disabling
pain. 20 C.F.R. § 416.929(8uxton v. Halter246 F.3d 762, 773 (6th Cir. 2001);
Felisky v. Bowen35 F.3d 1027, 1038-39 (6th Cir. 1994First, the ALJ will ask
whether the there is an underlying medicdiyerminable physical impairment that
could reasonably be expected to prodtiee claimant's symptoms. 20 C.F.R. §
416.929(a). Second, if the ALJ finds thatlsumpairment exists, then he must
evaluate the intensity, persistence, and limiting effects of the symptoms on the
individual's ability todo basic work activities.Id.
Rogers 486 F.3d at 247.
“The ALJ's assessment of credibility is emtitito great weight and deference, since he
had the opportunity to observe the witness’s demeaninfantado v. Astrue263 F. App’x 469,
475 (6th Cir. 2008) (citingValters v. Comm’r of Soc. Set27 F.3d 525, 531 (6th Cir. 1997));
Sullenger v. Comm’r of Soc. Se255 Fed. Appx. 988, 995 (6th CR007) (declining to disturb
the ALJ’s credibility determination, statingath “[w]e will not try the case anew, resolve
conflicts in the evidence, or decide questionsreflibility” (citation omitted)). This deference
extends to an ALJ’s credibility determinaticimath respect to [a claimant’s] subjective
complaints of pain.” Allen v. Comm’r of Soc. Se&61 F.3d 646, 652 (6th Cir. 2009) (quoting
Siterlet v. Sec’y of Health & Hum. Sern&23 F.2d 918, 920 (6th Cir. 1987)). Despite this
deference, “an ALJ’'s assessment of a claimamgslibility must besupported by substantial

evidence.” Walters 127 F.3d at 531. Furthermore, theJd decision on credibility must be

“based on a consideration thfe entire record.” Rogers 486 F.3d at 247 (internal quotation
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omitted). An ALJ’s explanation of his or her credibility decision “must be sufficiently specific
to make clear to the individual and to any sgjosat reviewers the weight the adjudicator gave
to the individual’'s statements atite reasons for that weight.1d. at 248;see also Mason v.
Comm'r of Soc. Sec. Admiio. 1:06—-CV-1566, 2012 WL 669930,*40 (N.D. Ohio Feb. 29,
2012) (“While the ALJ’s credibility findings ‘must be sufficiently specifipgers 486 F.3d at
248, the intent behind this si@dard is to ensure meagiful appellate review.”).

“Discounting credibity to a certain degree is pqopriate where an ALJ finds
contradictions among the medical reportajrobnt’s testimony, and other evidenceWalters
127 F.3d at 531. In addition, the Regulations lighmety of factors an ALJ must consider in
evaluating the severity of symptoms, includfagtors precipitating or aggravating symptoms;
the effectiveness of medication; and tre@nt other than medication. 20 C.F.R. §
404.1529(c)(3); SSR 96—7p, 1996 WL 374186 (July 2, £9B6) see Ewing v. Astrudlo.
1:10-cv-1792, 2011 WL 3843692, at *9 (N.D. OhiogA 12, 2011) (suggesting that although an
ALJ is required to consider such factors, he @rismot required to disss every factor within
the written decision) (Reporhd Recommendation later adopted).

As set forth above, the ALJ determinedttPRlaintiff’'s statements concerning the

3. SSR 16-3p, which became effective Ma28, 2016, superseded and rescinded SSR 96-7p.
SeeSSR 16-3p, 2016 WL 1119029, at *1. BecadS® 16-3p does not include explicit
language to the contrary, it istrto be applied retroactivelfgee Bowen v. Georgetown Univ.
Hosp, 488 U.S. 204, 208 (1988) (“Retroactivity is avored in the law. Thus congressional
enactments and administrative rules will not be ttoesl to have retroactive effect unless their
language requires this result.gpmbs v. Comm’r of Soc. Set¢59 F.3d 640, 642 (6th Cir. 2006)
(“The Act does not generally give the SSA the poto promulgate retroactive regulations.”);
Cruse v. Comm’r of Soc. Se602 F.3d 532, 541-42 (6th Cir. 2007) (declining to retroactively
apply a newly effective Social Security Rgiin the absence of language reflecting the
Administration’s intent t@pply it retroactively).
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intensity, persistence, and limitirdfects of her symptoms “are netirely credible.” (R. at
26.) In support of his credllty assessment, the ALJ offered the following discussion of
Plaintiff's allegations and his reass for discounting her allegations:

In regards to her degenerative disedise, she states she has chronic pain
on a 24/7 basis, fatigue, weakness, asdnmia in which standing, walking, and
lack of sleep aggravates. She stathe has tried chiropctic care, physical
therapy, and facet joint injections, amigat painkillers, such as Vicodin and
Percocet have not relieved the painske stopped taking themShe is currently
taking Lyrica, but complains it causes fpie and weight gain. She underwent an
L1-L5, L5-S1 decompression with bilatématerbody fusion surgery on September
30, 2011, which was followed by skilled nurgicare for several weeks. While
there was post-op fluid celttion, this decreas after surgery. However, she
states that the surgery made her pain eor3hus, the year after she had surgery,
she underwent a caudal epidural steroidcitiga, sacroiliac joininjections, use of
a TENS unit, and trigger point injectis. She had brief relief following a
coccygeal injections. She states shesus cane or walker around the house, but
uses a wheelchair for long distancesd @hat she takes Ambien to sleep. She
states that despite all of this consenatireatment, that none of the treatments
[have] worked.

Results of images partly support hdeghtions. Results of an MRI of the
lumbar spine revealed moderately seveegenerative diseasat L5-S1 with a
diffuse disc bulge and endplate spurringdmight foraminal narrowing at L4-L5
related to a right subartitar/foraminal disc protsion, and mild-to-moderate
degenerative endplate change at L4-L5,thatresults also revealed no focal disc
herniation or central or foraminal stenoatsthe remaining levels and no fracture
or spondylolisthesis. Yet, results of inesgafter surgery realed a satisfactory
post-operative appearance. Specificallgules of an MRI of the lumbar spine
revealed stable postsurgical changes ftbensurgery at the L4 through S1 levels
without evidence of recurrent disc hetion, spinal stenosis or foraminal
narrowing. In addition, results of x-ray$ the lumbar spine showed aligned
vertebra, aligned facet joints, and dsggaces preserved other than at L4-L5 and
L5-S1. Additionally, while results of &T scan of the lumbar spine showed
straightening of tb normal cervical lordosis, ¢hresults also showed normal
alignment, normal vertebral height and mat paraspinal soft tissue. Moreover,
results of degenerative changes of the U3facets with a very mild bulge of the
annulus at L3-L4. In addition, results of an EMG study revealed only very mild
acute bilateral S1 radiculopathies, amalevidence of plexus disorder, peripheral
neuropathy/ polyneuropathy, myopathtymotor neuron disease.
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Furthermore, results of physical exaations revealed telerness of the
lumbar spine and decreased extensionnouatal flexion, but results from other
physical examinations revealed no temdss, full range of motion of all
extremities, 5/5 muscle strength of the lower extremities, intact sensation, and
negative straight leg raisddtierally. In addition, redts of a physical examination
on September 19, 2012 revealed that, althalghwas in a wheelchair, she had 5/5
strength in her bilateral upper extriégies and range of motion. In addition,
inspection of the back was normal, with no tenderness noted. Additionally, her
muscle tone was normal, without spasm, and a negative straight leg raise. The
examining physician even commented that he did not know where [Plaintiff’s] low
back pain is coming from. Additiongll results of later physical examination
revealed similar results of normal stramgainge of motion, season, and reflexes.

In regards to her obesity, she is fieet and seven-and-a-half inches tall,

but weighs 284 pounds. Recently, she has continued to gain weight, and now

weighs 300 pounds, which results irbady mass index of 47. She states her

weight gain is due to being sedentary frommonic pain. Yet, results of physical
examinations indicated that she hadiormal gait and station until 2013. In
additional, as discussed above, the resdige also shown she has generally had
normal strength and motion.

(R. at 25-26 (internal citations to record omitted).)

The ALJ’s credibility analysis in the irasit case falls shortNotwithstanding foregoing
lengthy discussion, the ALJ’'s summary reveals lieafailed to consider all of Plaintiff's
allegations and that he misstated and/or omitted discussion of important record evidence that
could impact his assessment.

To begin, the ALJ acknowledged that “standivglking, and lack of sleep” precipitate
and aggravate Plaintiff's symptoms, but omitteg discussion of her repeated allegation that
sitting also aggravates her paas, well as Plaintiff's allegations regarding how she relieves the
pain caused by sitting. As discussed above, Pllagpiecifically testified athe hearing that she
needs to alternate between sitting and standiegalthe pain caused Bitting, later explaining
that the longest she could sit for any one perioihod was 30 minutes before she would need to

briefly stand or walk. eeR. at 45, 53.) Indeed, duringethearing, Plaintiff required a break
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to “stand for a second” in order to relieve hempai(R. at 45.) Plaintiff added that she uses a
cane for stability to help herself out of her whealcland that she uses it®relieve the pain she
experiences while sitting. (R. at 53.) Theu@ cannot conclude that the ALJ’s failure to
consider Plaintiff's allegation that sitting aggraasher pain such that she needs breaks to stand
is harmless because the RFC the ALJ asseseegitlps that Plaintiff “can sit for eight hours out

of eight hours,” (R. at 24), a limitation the ALJ apparently included because he found it credible
that Plaintiff required the wheelahl she had been prescribeseé€R. at 66-67 (indicating that he
“gave” Plaintiff “RFC sitting eight out of eight” iight of the fact she had been prescribed a
wheelchair)).

Significantly, the ALJ’s conclusion that Pl&iif could sit for “eighthours out of eight
hours” islessrestrictive than any opinion containedtle record, including the opinions of the
state agency reviewing physicians, whose apisithe ALJ assigned the greatest weiglBee(

R. at 73, 89 (Drs. Lewis and Gallagher opining thiglh normal breaks, Plaintiff could sit for

only 6 hours in an 8-hour work day); R. at 26 (Adxplains that he assigns “more weight” to the
opinions of Drs. Lewis and Gallagher becatikey have specialized knowledge” and their
opinions are “mostly consistent with the rest@as a whole”).) Yet the ALJ provided no
explanation for why he rejected the opinion®eo$. Lewis and Gallaghevith respect to how

long Plaintiff could sit. The absence of any such discussion of how the evidence supports the
ALJ’s conclusion that Plaintiffauld sit eight hours per day, tdager with the ALJ’'s complete
failure to even acknowledge Plaintiff's allegation that sitting agates her symptoms, leads this
Court to conclude that substal evidence does not support biedibility assessment and RFC

determination.
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In addition, in assessing Plaintiff's cretlity and calculating her RFC, the ALJ appears
to have misstated or failed to consider importanbrd evidence. For example, the ALJ stated
that Plaintiff exhibited a normal gait until 20k3ting Dr. Swain’s February 2013 examination.
Plaintiff's examination records, howeveeflect gait deficitdbeginning in 2012. See, e.gR. at
613 (September 2012 exam reflecting “observed géititteinclude she is in a wheelchair”); R.
at 630 (November 2012 exam reflecting “gaibh@ normal”).) Relatedly, although the ALJ
correctly points out that many Baintiff's physical evaluationsere largely normal, reflecting
normal gait and station, strengthdarange of motion, he does nqipear to have considered the
timeline of the exams, which suggest thatmltis physical conditiond worsened. Instead,
the ALJ acknowledges that exams showing worsdtsesxist, but favors older, normal exams
without explanation. By way of example,August 2012, Dr. Khan examined Plaintiff and
found that, although much of her exam was norlintiff exhibited limited range of motion
with pain in her lumbar spine. (R. at 6183ix months later, in February 2013, Dr. Swain
examined Plaintiff and observed worsening stoms, including antalgic gait, limited range of
motion in extension of her lumbar spine, diffiguwvith rotation and lateral bend bilaterally, and
moderate tenderness over the midline coccyx and the bilatenallibursa. (R. at 648.)
Although the ALJ identified this exam in his decision, he dismisses the worsening gait and
physical exam findings without planation, simply noting “she kdad a normal gait and station
until 2013.” (R. at 26.) Absent some explanation for why older, normal exams should control,
the Court is unable to ascertain how ceuwiling evidence entered into the ALJ’'s
considerations. Cf. Gentry v. Comm’r of Soc. Se¢41 F.3d 708, 723-24 (6th Cir. 2014)

(“[A]lthough the ALJ stated that ghconsidered all the medical egitte marked as exhibits, her
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reasoning shows that she discounted the ggwd#rGentry’s conditions—based on periodic
improvements and cessation of treatment—by failingddress certain portions of the record,
including the evidence of a continuing illness that was not resolved despite use of increasingly
serious and dangerous medications.Ti addition, the ALJ incorrelst stated that Plaintiff
stopped taking prescribed paitis because they did not work, when her testimony and the
medical records reflect that Riiff discontinued these presclipns due to serious reactions
such as respiratory depression, abdominal cramping, and nau8eeR. @t 25, 46, 49, 305-
306.);See also Calhoun v. Comm’r of Soc. S&88 F. Supp. 2d 765, 774-75 (E.D. Mich. June
14, 2004) (“Because the ALJ's credibility deteration and his assessment of Plaintiff's
subjective complaints of pain were based oimancurate analysis tiie record, it cannot be
said that these determinations wsupported by substantial evidence.”).

In summary, the errors and omissions oetlimbove prevent this Court from conducting
a meaningful review and deprive the ALJ edibility and RFC assessment of substantial
evidence such that remand is required.

VIl.  DISPOSITION

Due to the errors dlined above, the CouREVERSES the Commissioner of Social
Security’s non-disability finding an@EMANDS this case to the Commissioner and the ALJ
under Sentence Four of § 405(g) for further adgrstion consistent with this Opinion.

IT IS SO ORDERED.

/s/Chelsey M. Vascura

CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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