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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TERRILLE D. ELLIS,

Petitioner,
Case No. 2:17-cv-415
V. CHIEF JUDGE SARGUS
Magistrate Judge King
WARDEN, ROSS
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner,rgs this action for a writ ofiabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court orPiion (Doc. 3), RespondentReturn of
Writ (Doc. 20), and the exhibits tie parties. For the reasons that follow, the Magistrate Judge
RECOMMENDS that this action b®I SMISSED.

Facts and Procedural History

The Ohio Tenth District Cotunf Appeals adopted the prosecution’s summary of the facts
of the case, as follows:

Early morning of November 20t 2013, co-defendant by the name
of Melanie Spears recruited Mrllig and Mr. Derrick Robinson to
commit a robbery of Shaun Fullen, S—-H-A-U-N, Fullen, F-U-L—
L—E—N. Throughout the day theyapined this robbery. And in the
evening, Melanie Spears was over at the home of Shaun Fullen

here in Franklin County and hadr. Ellis and Mr. Robinson enter
the home under the guise thagylwere robbing Ms. Spears.

During the course of this, theyda confrontatiorn the bathroom
with Shaun Fullen.

Terrille Ellis did fire oneshot striking and King Mr. Fullen. After

they shot him, they ransacked the house, took cash and a number
of firearms and fled the locati. Mr. Fullen died as a proximate
result of Mr. Ellis shooting him.
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State v. EllisNo. 14AP-912, 2015 WL 5011707, at *1, 2 (Ohio App. 10th Dist. Aug. 25, 2015).

Defendant-appellant, Terrille Ellis, appeals from the judgment

of the Franklin County Court dfommon Pleas sentencing him to

a term of imprisonment of 23 yesato life following his guilty plea

to a charge of aggravated muraeth a firearm specification. Ellis

was indicted on charges of aggated murder plus a firearm

specification, aggravated burglawith a firearm specification,

aggravated robbery with a firearspecification, ad two counts of

having a weapon while under a digiéyp After initially pleading

not guilty to all charges, Ellis &zred a plea of guilty to one count

of aggravated murder with a fir@arspecification. At issue in this

case is whether the trial courttelenined that Ellis understood the

rights he was waiving by pleading guilty.

Ellis has assigned one error for this court's review:

The trial court erred in accepting Appellant's guilty plea in

violation of Criminal Rule 11 andue process guarantees under the

state and federal Constitutions.
Id. at *1. On August 25, 2015, theellate court affirmed theigigment of the trial courtld.
On February 10, 2016, the Ohio Supreme Coedlided to accept jurisdion of the appeal.
State v. Ellis144 Ohio St.3d 1478 (2016).

Meanwhile, on September 15, 2015, Petitionedfdenotion to withdraw his guilty plea.

(Doc. 5-1, PagelD# 147)The trial court denied that motioid, (PagelD# 153), and apparently
Petitioner did not file an appkfrom that decision. On $&mber 22, 2015, Petitioner filed a
second motion to withdraw his guilty plea,seging that his guit plea was not knowing,
intelligent or voluntary because he was @énihe effective assistance of couns#l.(PagelD#
155-59). It does not appear that the trial touled on that motion. On June 9, 2017, Petitioner
filed a third motion to withdraw his guilty pleasserting that he had entered his guilty plea

based on defense counsel’'s erroneous adviceP#tatoner would be eligle for early release

after serving 13 year$d. (PagelD# 164-68). On June 1817, Petitioner filed a fourth motion

! The photocopy of the motion, as included in #ord before this Court, is not decipherable.
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to withdraw his guilty pta, again alleging that his attornlegd materially misrepresented the
amount of prison time that Petitioner would haveeove, and that his iy plea was therefore
not knowing, intelligent, and voluntarid. (PagelD# 173-78). On June 27, 2017, the trial court
denied that fourth motiond. (PagelD# 181). On October 4, 2017, the appellate cuat
spontedismissed Petitioner’'s appeal from that deralding that Petitioner had failed to file a
brief within the time required by Ohio App.R. (03 and had failed to respond to a notification
from the appellate court that the time for filing the brief had expirddurnal Entry of
Dismissal,(ECF No. 20-1, PagelD# 302). On OctoB8, 2017, the appellate court ordered that
Petitioner’s motion for reconsiderati be stricken from the fileJournal Entry(ECF No. 20-1,
PagelD# 315). On January 31, 2018, the Ohio &uprCourt declined taccept jurisdiction of
Petitioner’s appealEntry (ECF No. 20-1, PagelD# 326).

Petitioner filed thePetition on May 12, 2017. He assertstlthe trial court erred in
accepting his guilty plea and thereby violated QBioninal Rule 11 and notions of due process
(claim one); and that his guilty plea was totowing, intelligent, or voluntary based on the
ineffective assistance of coundae$cause his attorney misinformieidn that he would be eligible
for early release after j&ars (claim two).

Claim One

In claim one, Petitioner alleges that theltrcourt violated due process and Ohio’s
Criminal Rule 11 when it accepted his guilty pleRespondent contendlsat this claim should
be dismissed because Petitioner failed to comjitly Rule 2(c) of the Rules Governing Section
2254 Cases in the United States District Couatsich requires that a petitioner specify the
nature of his grounds for reliehd state the facts in support ofchaground. Habeas Rule 2(c)

also authorizes the dismissal of a claim if hladeas court cannot deténe from the petitioner’s



pleadings the exact errorsfalct or law that the petitiongoresents for adjudicatiorSee Rice v.
Warden No. 1:14-cv-732, 2015 WL 5299421, at *4 (SOhio Sept. 9, 2015) (dismissal under
Rule 2(c) is appropriate where the pleadingatain unintelligible and conclusory allegations
and statements) (citations omitteéccord v. Warden, Lebanon Corr. Indip. 2:12-cv-355,
2013 WL 228027, at *3 (S.D. Ohio Jan. 22, 20{8though a federal court must liberally
construe apro se prisoner's pleadings, s not required to “conjure allegations” on the
petitioner's behalf) (citations omitted).

Liberally construing Petitioner'sro sepleadings, as this Court is required to dee
Haines v.Kerner, 404 U.S. 519, 520 (1972) (the allegations pf@secomplaint are to be held
to less stringent standards than formal pleaddrgfed by lawyers), th€ourt is not persuaded
that Petitioner’s first claim should be dismissed for failure to comply with Rule 2. To the
contrary, it appears that Petitionaises the same issue in tklaim that he did in the Ohio
Court of Appeals, where he also alleged thatttial court failed to comply with Rule 11, and
that his guilty plea was not knomg, intelligent, or voluntary.

Of course, to the extent that Petitioner raises a claim regarding the alleged violation of
state law, this claim does not provide a basisfdderal habeas corpus relief. A federal court
may review a state prisoner's habeas petitonly on the grounds that the challenged
confinement is in violation of thConstitution, laws oréaties of the United States. 28 U.S.C. §
2254(a). A federal court may not issue a writ dides corpus “on the basis of a perceived error
of state law.” Pulley v. Harris 465 U.S. 37, 41 (19848mith v. Sowdey848 F.2d 735, 738 (6th
Cir. 1988). A federal habeas court does not tioncas an additional state appellate court
reviewing state courts' decisiona state law or proceduréllen v. Morris 845 F.2d 610, 614

(6th Cir. 1988). “[F]ederal courts must deferacstate court's interpretation of its own rules of



evidence and procedure™ ironsidering a habeas petitiohd. (quotingMachin v. Wainwright
758 F.2d 1431, 1433 (11th Cir. 1985)). It is only where the error resulted in the denial of
fundamental fairness that habeas relief will be grar@edper v. Sowders837 F.2d 284, 286
(6th Cir. 1988).

That said, Petitioner argued in the state appellate court that his guilty plea was
unconstitutional. See Brief of Appellant Terrille EIECF No. 5-1, PagelD# 66-76). The state
appellate court rejected that ctain relevant part as follows:

{11 7} At the plea hearing, the prosdor presented the court with a
two-page “Entry of Guilty Pleaform that had been signed by all
parties as well as a three-pageefBndant's Agreement” executed
by Ellis, his attorney, and the assistant prosecuting attorney. The
prosecutor explained the plea agreement and the joint
recommendation on the sentence, tr&trial court engaged in the
following colloquy with Ellis:

THE COURT: Okay. Mr. Ellis, | have a plea form here that says
you're changing your plea to guiltp one count of aggravated
murder with a three-year firgar specification and that the other
two counts are being dismissed.

Are you voluntarily pleading guilty taggravated murder with a
firearm spec?

DEFENDANT ELLIS: Yes.

THE COURT: Are you aware when you enter a guilty plea, you
allow me to find you guilty of that offense and proceed with the
sentencing?

DEFENDANT ELLIS: Yes.

THE COURT: On aggravated mud it would be possible to get
all the way up to life without parolm addition to the three-year
firearm spec and a fine up to $25,000, are you aware of that?

DEFENDANT ELLIS: Yes.

THE COURT: When you enter guilty plea, you give up your
right to have a jury trial on thescharges. You have a right to



require the State to prove beyoadreasonable doubt that you're
guilty of these offenses. You have a right to confront and cross-
examine anyone who testifies against you. You'd have a right to
issue subpoenas for any defense witnesses you might have. You'd
have a right, if you went to trial, to remain silent throughout the
proceedings, and then you could appeal if any court rulings or jury
verdicts went against you in a trial. By entering this guilty plea,
that means you're giving up those trial rights.

Are you doing thatoluntarily?
DEFENDANT ELLIS: Yes.

THE COURT: | also understandofn what Mr. Manning just said
that you entered into a Defendant's Agreement and—or an
agreement with the prosecutor about testifying.

Are you aware that, if you don't cooperate and carry out that
agreement, that they could witlagv this plea and start all over
again?

DEFENDANT ELLIS: Yes.
(Tr. 3-5.)

{1 8} The prosecution then preded the following statement of
facts:

Early morning of November 20t 2013, co-defendant by the name
of Melanie Spears recruited Mrllig and Mr. Derrick Robinson to
commit a robbery of Shaun Fullen, S—-H-A-U-N, Fullen, F-U-L—
L—E—N. Throughout the day theyapined this robbery. And in the
evening, Melanie Spears was over at the home of Shaun Fullen
here in Franklin County and hadr. Ellis and Mr. Robinson enter

the home under the guise thatyhwere robbing Ms. Spears.

During the course of this, theydha confrontationn the bathroom
with Shaun Fullen. Terrille Elliglid fire one shot striking and
killing Mr. Fullen. After they shohim, they ransacked the house,
took cash and a number of firearms and fled the location. Mr.
Fullen died as a proximate rdtsof Mr. Ellis shooting him.

Again, this occurred heiia Franklin County, Judge.

(Tr. 5.) The trial court accepted Ellis' plea and found him guilty of
aggravated murder with a firearm specification.



{1 9} Ellis contends that even though the trial court properly
informed him of his constitutional rights, it failed to determine if
he actually understood the congiibnal rights he was waiving by
pleading guilty. Ellis argues that the trial court was required to
specifically ask him if he understood the rights he was giving up.
Ellis contends that a strict cotrgnce standard is required in
determining whether he understooe tiights he was waiving, and
that by not inquiring specifically iEllis understood the rights he
was waiving, the court failed to meet the strict compliance
standard, and the plsaould be vacated.

{1 10} The Supreme Court of Ohibas stated, “[w]e have also
clarified that in reviewing the totality of the circumstances, a court
must determine whether d@h defendant understood the
consequences of waiveNeney 16. Thus, whether the defendant
understands the consequences o Wwaiver is to be reviewed
under a substantial compliance standard, not strict complikhce.
Under the substantial compliea standard, a reviewing court
examines the totality of the circumstances surrounding the plea to
decide if the trial court deteimed that the defendant understood
the rights he was waiving by pleading guilty.

{1 11} Veneythen stands for the @position that there is a
distinction between the striccompliance required for the
notification of constitutional rights and the substantial compliance
necessary for other information remd to be in the plea colloquy.
Id. at 14 (*Although we had initigllinsisted on strict compliance
with Crim.R. 11(C), we began to draw a distinction between the
notification of constitutional rights and the other information
required to be in the colloquy fatate v. Stewar1977), 51 Ohio
St.2d 86, 5 0.0.3d 52, 364 N.E.2d 1163.").

{1 12} We believe that this reasary applies to the requirement in
Crim.R. 11(C)(2)(c) that the court is to determine that the
defendant understands that by theaphe or she is waiving all of
the aforementioned rights. Thus, twurt is not required to use the
exact language contained in théerand ask the defendant whether
he understands the consequencdsi®fvaiver, although the better
practice is “to use the languagmntained in Crim.R. 11(C),
stopping after each right andkasy the defendant whether he
understands the right and knows thatis waiving it by pleading
guilty.” Ballard at 479.

{1 13} In State v. Barkerl29 Ohio St.3d 472, 2011-Ohio—4130,
the Supreme Court of Ohio heldatha court reviewing the validity



of a plea could consider thenguage in the change-of-plea
agreement, stating that “whea trial court addresses all the
constitutional rights in the oral colloquy, a reviewing court should
be permitted to consider additional record evidence to reconcile
any alleged ambiguity in it.Id. at I 24. Additionally, the Supreme
Court held that Yeneydid not reject theBallard approach of
considering the totality of the circumstances, but instead is limited
to the situation where a trialoart omits any discussion of a
constitutional right irthe oral colloquy.’ld. at  25.

{1 14} Here, an examination of the totality ofetltircumstances
surrounding the plea, including additional record evidence,
demonstrates that Ellis knowirygnd voluntarily understood that
by pleading guilty he was waivingis constitutional rights. The
key portion of the colloquy showsehrial court itemizing all the
rights he gives up by entering a guilty plea. Then the trial court
reiterates:

[THE COURT:] By entering this guilty plea, that means you're
giving up those trial rights.

Are you doing thavoluntarily?
DEFENDANT ELLIS: Yes.
(Tr. 4))

{1 15} In addition, on Octobef., 2014, Ellis signed a two-page
“Entry of Guilty Plea” which stated in pertinent part:

| further understand that by pleadi“Guilty”, | waive a number of
important and substantial constitinal, statutory and procedural
rights, which include, but are not limited to, the right to have a trial
by jury, the right to confrontwitnesses against me, to have
compulsory subpoena process fotaiting withesses in my favor,

to require the State to prowey guilt beyond a reasonable doubt on
each crime herein charged at altabwhich | cannot be compelled

to testify against myself, and to appeal the verdict and rulings of
the trial Court made before or duogi trial, should those rulings or
the verdict be against my interests.

{1 16} The plea form is also signed by Ellis' counsel affirming that
counsel had explained the facts dand of the case to him and that
counsel believed that the pleasnvaeing entered into knowingly,
intelligently, and voluntarilyld.



{11 17} Thus, despite the trial court's failure to explicitly ask Ellis if
he understood that, by pleading guilbe was waiving each of the
enumerated constitutional rightsethecord demonstrates that Ellis
was fully and meaningfully infored of the rights he was waving
and that his plea was entered intwuntarily. Based on the totality

of the circumstances and the record before us, we conclude that
Ellis knowingly and voluntarily waed his constitutional rights.

For this reason, we overruleetisole assignment of error.

State v. Ellis2015 WL 5011707, at *2-%.

*There was a dissenting opinion:
DORRIAN, J., dissenting.
{1 19} | respectfully dissent from the judgment of the majority.

{1 20} “When a defendant enters a plea in a amah case, the plea must be made knowingly,
intelligently, and voluntarily. Failure on any of those points renders enforcement of the plea
unconstitutional under both the United States Constitution and the Ohio Constitution.” (Emphasis
added.)State v. Engle74 Ohio St.3d 525, 527 (1996). The majority, at { 17, concludes that Ellis
“knowingly and voluntarily” waived his constitutional rights. However, whether a defendant
understood the rights he was waiving and, therefore, “intelligently” waived those rights is a
different question. | do not believe that the trial court in this case determined whether Ellis
intelligently waived his rights.

{1 21} “[T]he basis of Crim.R. 11 is to assure that the defendant is informed, and thus enable the
judge to determine that the defendant understands that his plea waives his constitutional right to a
trial.” (Emphasis addedSJtate v. Ballard66 Ohio St.2d 473, 480 (1981). The Supreme Court of
Ohio has stated that “the beséthod of informing a defendant o constitutional rights is to use

the language contained in CrlR 11(C), stopping after eaaight and asking the defendant
whether he understands the right and knows that he is waiving it by pleading it guilty.” (Emphasis
added.)Id. at 479. The Supreme Court has further stated, however, that “failure to [literally
comply] will not necessarily invalidate a plea. The underlying purpose, from the defendant's
perspective, of Crim.R. 11(C) is to convey to the defendant certain information so that he can
make a voluntary and intelligent decision whether to plead guitty &t 479-80.

{1 22} | disagree with the majority's application of the substantial compliance standard to
conclude that the trial court complied with ithity to determine that Ellis understood the
constitutional rights he was waiving. Majority decision at § 10. The majority bases this application
of substantial compliance on its reading of § 16&t#te v. Veneyl20 Ohio St.3d 176, 2008—
Ohio-5200. That portion of théeneydecision refers to the totality of the circumstances in the
context of the substantial compliance standarit @splies to non-constitutional rights outlined in
Crim.R. 11(C)(2)(a) and (bpee idat  14-17. Furthermor8tate v. Griggs103 Ohio St.3d 85,
2004-0Ohio—4415, the case upon whigneyrelied in applying the totality of the circumstances
standard to the duty to “determine whether the defendant understood the consequences of waiver,”
applied the standard when considering whether the defendant understood the right to be informed
that a guilty plea is a complete admission of giditat § 16. The Supreme Court in Griggs noted
specifically that such right is “nonconstitutional ahdrefore is subject to review under a standard

of substantial compliance.ld. at I 12. The rights in question in the case before us are
constitutional as outlined in Crim.R. 11(C)(2)(c).

{1 23} I am concerned that the effect of the miyodecision is to require strict compliance with a
trial court's first duty under Crim.R. 11(C)(2)(¢k., informing the defendant of his constitutional

9



Standard of Review

Because Petitioner seeks habeas relmder 28 U.S.C. § 2254, the standards of the
Antiterrorism and Effective Death Penalty Acth® AEDPA”) govern this case. The United
State Supreme Court has descriB&tDPA as “a formidable barrigo federal habeas relief for
prisoners whose claims have been adjudicatestate court” and emphasized that courts must
not “lightly conclude that a State's criminalstice system has experienced the ‘extreme
malfunction’ for which federal Hmeas relief is the remedy.Burt v. Titlow 571 U.S. 12, 19
(2013) (quotingHarrington v. Richter 562 U.S. 86 (2011)kee also Renico v. Le®59 U.S.
766, 773 (2010) (“AEDPA . . . imposes a highly defgigd standard for ealuating state-court
rulings, and demands that stateurt decisions be given the @it of the doubt.”) (internal

guotation marks, citations, and footnote omitted).

rights), but mere substantial compliance for the second duty under that rule (i.e., determining that
the defendant understands he is waiving those constitutional rights by pleading guilty). | believe
this is an incorrect interpretatiarf the rule and existing precede8te Venegt syllabus (“A trial

court must strictly comply with Crim.R. 11(C)(2)(c).").

{1 24} Nevertheless, even in applying a totality of the circumstances standard in a strict
compliance context on the facts of this case,ould not conclude that the trial court strictly
complied with its duty to determine whether Ellisderstood the rights leas waiving. None of

the trial court's questions addressed whefBllis understood the rights he was waiving by
pleading guilty. After informing Ellis of his constitutional rights and explaining that he was
waiving those rights by pleading guilty, the trial court asked a single question, inquiring whether
Ellis waived those rights voluntarily, but not whether he understood them. Moreover, even with
respect to the nonconstitutional rights under CrinhRC)(2)(a) and (b), the trial court merely
asked whether Ellis was aware he was waiving them, not whether he understood them. These
guestions go to the knowing and voluntary nature of the plea, but not to whether it was made
intelligently. Although the majority refers to the guilty plea form signed by Ellis and his counsel,
the trial court did not ask Ellis during the colloquy whether he understood the guilty plea form or
whether he had discussed it with coun€gmpare State v. Barket29 Ohio St.3d 472, 2011—
Ohio—4130, Y 215tate v. Horton 10th Dist. No. 09AP-245, 2009-Ohio-5117, 1 10 (“When
asked if he understood everything in the plea documents that he signed, appellant indicated that he
did.”).

{1 25} For the reasons stated above, based offiaitte presented in this case, | would conclude
that the trial court failed to strictly comply with its duty under Crim.R. 11(C)(2)(c) to determine
that Ellis understood the constitutional rights he was waiving by pleading guilty. Therefore, |
would find that Ellis's guilty plea was invali&ee State v. Payn&0Oth Dist. No. 05AP-1305,
2006—0hio—4624, 1 8.

State v. Ellis2015 WL 5011707, at *4-6.
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The AEDPA limits a federal court's authority to issue a writ of habeas corpus and forbids
a federal court from granting habeas relief wgkpect to a “claim that was adjudicated on the
merits in State court proceedings’less the state court decision either:

(1) resulted in a decision thatas contrary toor involved an
unreasonable application of, cleamgtablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d). Further, under the AEDPR#e factual findings of the state court are
presumed to be correct:

In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody purdutnthe judgment of a State
court, a determination of a factussue made by a State court shall
be presumed to be correct. Thelgant shall have the burden of
rebutting the presumption of kectness by clear and convincing
evidence.

28 U.S.C. 8§ 2254(e)(1). Accordingl‘a writ of habeas corpusisuld be denied unless the state
court decision was contrary to, or involved @measonable application,aflearly established
federal law as determined by the Supreme Caurhased on an unreasonable determination of
the facts in light of the evidengeesented to the state courtColey v. Bagley706 F.3d 741,
748 (6th Cir. 2013) (citingslagle v. Bagley457 F.3d 501, 513 (6th Cir. 2006)). The United
States Court of Appeals for the Sixth Citduas summarized these standards as follows:

A state court's decision is “contyato” Supreme Court precedent

if (1) “the state court arrivest a conclusion opposite to that
reached by [the Supreme] Court ogueestion of law[,]” or (2) “the
state court confronts facts thate materially indistinguishable
from a relevant Supreme Court precedent and arrives” at a
different result.Williams v. Tayloy 529 U.S. 362, 405, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000). A stateurt's decision is an
“unreasonable appktion” under 28 U.S.C. § 2254(d)(1) if it
“identifies the correct governing dal rule from [the Supreme]
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Court's cases but unreasonablyplegs it to the facts of the

particular . . . case” or either wasonably extends or unreasonably

refuses to extend a legal principle from Supreme Court precedent

to a new contextld. at 407, 529 U.S. 362, 120 S.Ct. 1495, 146

L.Ed.2d 389.
Id. at 748-49. The burden of satisfying theD¥A's standards rests with the petitior@ullen
v. Pinholster 563 U.S.170, 181 (2011).
Application

Because a criminal defendant waives numemassstitutional rights when he enters a

plea of guilty, the plea must be entered knowiragig voluntarily in order to be constitutionally
valid. Boykin v. Alabama395 U.S. 238, 244 (1969). Boykin does not require a separate
enumeration of each right waiveddaseparate waivers as to each3parks v.Sowders 852
F.2d 882, 885 (6th €i1988) (quoting~ontaine v. United State$26 F.2d 514, 516 (6th Cir.
1975)). It is not necessary that the def@nt consciously waive each potential defense
relinquished by a plea of guiltyUnited States v. Bro¢c&88 U.S. 563 (1989). “The standard
was and remains whether the plea represant®luntary and intkgent choice among the
alternative coursesf action open tdhe defendant.” Sparks,852 F.2d at 885 (quotinyorth
Carolina v. Alford 400 U.S. 25, 31 (1970)). In applyingdistandard, a federal habeas court
must look at the totality of mumstances surrounding the ple&dd. A defendant's solemn
declaration of guilt carries a presumption of truthfulnedenderson v. Morggm26 U.S. 637,
648 (1976).

[T]he representations of theefendant, his lawyer, and the

prosecutor at [the guilty pleaehring], as well as any findings

made by the judge accepting théea, constitute a formidable

barrier in any subsequent collateral proceedings. Solemn

declarations in open court carry a strong presumption of verity.

The subsequent presentation ohclusory allegations unsupported

by specifics is subject to summary dismissal, as are contentions
that in the face of the record are wholly incredible.
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Blackledge v. Allisor431 U.S. 63, 74 (1977).
As discussed by the state apptl court, the record reflscthat Petitioner signed an

Entry of Guilty Plea document indicating that his attey had explained Petitioner's
constitutional and statutory rights, and thatitmer had reviewed the facts of and the law
governing the case with his counsel. (ECF No. 5-1, PagelD# 56). The &gtrgdf Guilty
Pleaform further indicates:

| understand that my guilty plea(s) to the crime(s) specified

constitute(s) an admission of guilt and a waiver of any and all

constitutional, statutoryor factual defensewith respect to such

crime(s) and this case. | fodr understand that by pleading

“Guilty”, | waive a number of important and substantial

constitutional, statutgrand procedural rightsvhich include, but

are not limited to, the right to have a trial by jury, the right to

confront witnesses against me, to have compulsory subpoena

process for obtaining witnesses in mayor, to require the State to

prove my guilt beyond a reasonable doubt on each crime herein

charged at a trial at which | canrimé compelled to testify against

myself, and to appeal the vertliand rulings of the trial Court

made before or during trial shouldose rulings or the verdict be

against my interests.
Id. Petitioner acknowledged in that documersdtthe understood that he faced a maximum
sentence of life without paroli@ addition to a three yedirearm specification and a $25,000
fine.ld. He understood that the parties had agreed to the joinhneendation of a sentence of
23 years to life.1d. No one had threatened him, promised him leniency, or in any other way
coerced or induced his guilty plea. He was datisivith the representation of his attorney, and
he understood his right to appeald. (PagelD# 57). At his guilty plea hearing, Petitioner
indicated that he was voluntarily pleadingiltyu to aggravated murder with a firearm

specification. He understood that he faced aeseet of life without parole in addition to the

three year firearm specificati and a fine of up to $25,000ranscript(ECF No. 5-2, PagelD#
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217-18). The trial court advisedtR@ner of the rights that Rié#oner was waiving by entry of

his guilty plea. Id. (PagelD# 218). Through counsel, Petitioner agreed with the prosecutor’s
statement of the factsld. (PagelD# 220). Petitioner asked questions. The trial court
proceeded immediately to sentencing, andtiBe@r's only statement was to express his
remorse.ld. (PagelD# 226).

In view of the foregoing record, and cadesing the totality of the circumstances,
including Petitioner’'s signedEntry of Guilty Pleaform, this Court isnot persuaded that
Petitioner has established that the state appeltate unreasonably applied federal law, or based
its decision on an unreasonable detaation of the facts in light of the evidence presented so as
to warrant federal habeas corpus relief.

Claim one is without merit.

Claim Two

In claim two, Petitioner asserts that fgsilty plea was not knowing, intelligent, or
voluntary because his attorney told him that fwil be eligible for early release after thirteen
years. Petitioner first presented this allegatio the state courts in his June 9, 2017, third
motion to withdraw his guilty gla. (ECF No. 5-1, PagelD# 170). Petitioner again raised this
issue in his June 16, 2017, fourth matto withdraw hé guilty plea.ld. (PagelD# 177-78). The
trial court denied the motion to withdraw the guilty plea as “totally without merit” and “barred
by res judicata.” Entry (ECF No. 5-1, PagelD# 181). @ctober 4, 2011, the appellate court
dismissed Petitioner’s appeal for failure to file a brief within the time required by Rule 18(C) of
the Ohio Rules of Appellate Procedure and fdimfg to respond to thataurt’s notification that

the time for filing an appkte brief had expired.Journal Entry of DismissalECF No. 20-1,
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PagelD# 302). Respondent argues that Petitibas thereby committed a procedural default of
this claim.

Procedural Default

Congress has provided that state prisonen® are in custody in violation of the
Constitution or laws or treaties of the United States may apply to the federal courts for a writ of
habeas corpus. 28 U.S.C. § 2254 (&) recognition of the equal obligation of the state courts to
protect the constitutional rights of criminal defants, and in order to prevent needless friction
between the state and federal ¢sua state criminal defendant with federal constitutional claims
is required to present those claims to the staets for consideration28 U.S.C. § 2254(b), (c).

If he fails to do so, but still Isaan avenue open to him by whioh may present his claims, then

his petition is subject to dismissal fiailure to exhaust state remedidd.; Anderson v. Harless

459 U.S. 4, 6 (1982)p€r curian) (citing Picard v. Connoy 404 U.S. 270, 275-78 (1971)).
Where a petitioner has failed to exhaust his claims but would find those claims barred if later
presented to the state courts, “there is a proe¢diefault for purposes of federal habeas. . . .”
Coleman v. ThompspB01 U.S. 722, 735 n. 1 (1991).

The term “procedural default” has conte describe the situation where a person
convicted of a crime in a state court fails (foratdver reason) to present a particular claim to
the highest court of the State so that the Stadeatfair chance to correahy errors made in the
course of the trial or the appeal before a federal court intervenes in the state criminal process.
This obligation “requires the petitioner to presithe same claim under the same theory’ to the
state courts before raisingah federal habeas reviewHicks v. Straup377 F.3d 538, 552-53
(6th Cir. 2004) (quotindpillette v. Foltz 824 F.2d 494, 497 (6th Cir. 1987)). One of the aspects

of “fairly presenting” a claim to the state couidsthat a habeas petitioner must do so in a way
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that gives the state courts a fair opportunityrute on the federal lawlaims being asserted.
That means that if the claims are not presentdfdcstate courts in the way in which state law
requires, and the state courteréfore do not decide the clairos their merits, neither may a
federal court do so. In the words used by the Supreme Cowfaimwright v. Syke433 U.S.

72, 87 (1977), “contentions of federal law whichrev@ot resolved on the merits in the state
proceeding due to respondent's failure to réigen there as required by state procedure” also
cannot be resolved on their merits a federal habeas case -atths, they are “procedurally
defaulted.”

In the Sixth Circuit, a fourquat analysis must be undertakehen the state argues that a
federal habeas claim has been waived by theiqetr's failure to obsee a state procedural
rule. Maupin v. Smith785 F.2d 135, 138 (6th Cir. 1986). “Fjr#te court must determine that
there is a state procedural rule that is applec#d the petitioner's claim and that the petitioner
failed to comply with the rule.”ld. Second, the Court must determine whether the state courts
actually enforced the stprocedural sanctionld. Third, it must be decided whether the state
procedural forfeiture is an adequate amdependent state ground uponieththe state can rely
to foreclose review of a federal constitutional claileh. Finally, if the Court has determined that
a state procedural rule was roimplied with, and that the ruleas an adequate and independent
state ground, then the petitioner must demonstrate that there was cause for him not to follow the
procedural rule, and that he was actuallyyiged by the alleged constitutional erréd. This
“cause and prejudice” analysis applies to failuresaise or preserve issues for review at the
appellate levelLeroy v. Marshall 757 F.2d 94 (6th Cir. 1985).

Turning to the fourth part of thlaupin analysis, in order to establish cause, petitioner

must show that “some objectifiactor external to the defemampeded counsel's efforts to
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comply with the State's procedural rule.Murray v. Carrier, 477 U.S. 478, 488 (1986).
Constitutionally ineffective counsel may constitutause sufficient to excuse a procedural
default. Edwards v. Carpenter529 U.S. 446, 453 (2000). In order to constitute cause, an
ineffective assistance of counsghim generally must “be presesu to the state courts as an
independent claim before it may be used taldsh cause for a procedural defaultld. at 452
(quotingMurray, 477 U.S. at 479). Before counsel'sfieetiveness can constitute cause, “that
ineffectiveness must itself amount to a violatajrthe Sixth Amendment, and therefore must be
both exhausted and not procedurally defaultdglitroughs v. Makowsk#11 F.3d 665, 668 (6th
Cir. 2005). Or, if the claim of effective assistance of counseltself procedurally defaulted, a
petitioner must be able to “satisfy the ‘caumed prejudice’ standard with respect to the
ineffective-assistance claim itselEdwards,529 U.S. at 450-51).

If, after considering &lfour factors of theMaupin test, a court concludes that a
procedural default has occurrethe court must not considerethmerits of the procedurally
defaulted claim unless “review is needed to préeeiundamental miscarriagf justice, such as
when the petitioner submits new evidence showing that a constitutional violation has probably
resulted in a conviction of one who is actually innocemiddges v. Colsqn727 F.3d 517, 530
(6th Cir. 2013) (citingMurray, 477 U.S. at 495-96).

Failure to comply with written procedural rules detailing the
timing and filing of appellate documents has been adjudged a bar
to federal habeas review when the rules of appellate procedure
breached are well-established and regularly followed,adequate

and independent State procedural rutese Nethers v. Sheldon
2010 WL 4513816 (S.D.Ohio 2010)inding that a petitioner's
failure to file a timely memorandum in support of his motion for
delayed appeal and the State ¢susubsequent dismissal of the
motion for failure to prosecute constitutes an independent and
adequate State ground to bar review of federal habeas grounds for

relief); see also Shroyer v. Moqr2007 U.S. Dist. LEXIS 63811,
2007 WL 2492312 (S.D.Ohio Aug. 29, 2007), (“In so ruling, the
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court clearly and expressly retl on both an independent and

adequate State ground stemmingm petitioner's noncompliance

with the court's well established and regularly-followed written

procedural rules governing the timg and filing of the requisite

appeal documents.”)see also James v. Warge2007 WL

2326867, *4 (S.D.Ohio 2007) (“Dismidsafor failure to comply

with a court order and for wamif prosecution involve a ‘firmly

established and regularly followegdractice utilized by all courts,

not only the courts of Ohio.”).
Whitt v. Warden, Lebanon Correctional Ingtio. 2:12-cv-731, 201%L 3889074, at *13 (S.D.
Ohio June 26, 2014) (quotirdarshall v. BrunsmanNo. 1:09—cv—-0259, 2010 WL 5627669, at
*8 (N.D.Ohio Dec. 3, 2010)see alsdStojetz v. Ishee389 F.Supp.2d 858, 885-86 (S.D. Ohio
2005) (enforcing procedural defabased on the petitioner’s failure to comply with Rule 18(C)
of the Ohio Rules of Appellate Proceduré&jall v. Clipper, No. 1:10-cv-1340, 2011 WL
4808179, at *14 (N.D. Ohio Sept. 7, 2011) (“Ohio App.18 advances Ohio's interest in the
regularity of criminal convictions and d®enot implicate federal law.”) (citingdlormand v.
McAninch 2000 WL 377348, *5 (6th Cir. April 6, 2000)).

This Court concludes that Petitioner prasedly defaulted his claim two by failing to
comply with state procedural rules requiring the timely filing of an appellate brief. Petitioner
may still secure this Court's revient the merits of his claims if he demonstrates cause for his
failure to follow the state procedural rules,vasll as actual prejudice from the constitutional
violations that he alleges. “[P]etitioner shahe burden of showing cause and prejudice to
overcome a procedural defaultlinkle v. Randle271 F.3d 239, 245 (6th Cir. 2001) (citing
Lucas v. O'Deal79 F.3d 412, 418 (6th Cir. 1999) (internal citation omitted)). A petitioper's
sestatus, ignorance of the law, or ignorance otpdural requirements are insufficient bases for

excusing a procedural defauBonilla, 370 F.3d 498. Instead, in order to establish cause, a

petitioner “must present a subsiahtreason that is external to himself and cannot be fairly
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attributed to him.”Hartman v.Bagley 492 F.3d 347, 358 (6th Cir. 2007). Petitioner has failed to
do so here.

Petitioner claims that he timely mailed his brief on September 24, 2017, when he
deposited it with prison officials for mailing, artat it must have beelost or destroyed.
Motion for Rehearing ECF No. 20-1, Pagel®313-14). The docket gdhe Franklin County
Clerk of Court indicates that the appellate caented Petitioner’s request for an extension of
time — until September 29, 2017 — in which to file the appellate brief. On October 4, 2017, the
Court of Appealsua spontalismissed the appeal for failure fite the brief. (ECF No. 20-1,
PagelD# 302.) Petitioner’'s appellatéebmas actually filed on October 10, 201Id. (PagelD#
303.) On October 23, 2017, Petitioner fileMation for Rehearingin which he claimed that he
had submitted his appellate brief to prisdfic@ls for mailing on September 24, 2017, and that
he did not know why it had not been timely receivéd.(PagelD# 313). However, Petitioner
did not indicate, in the certificatef service attached to his ap@e# brief, the date on which he
had submitted it to prim officials for mailing. See id(PagelD# 312). Thstate appellate court
denied Petitioner’'s motion, striking itoim the file as “out of rule.”"Journal Entry(ECF No. 20-

1, PagelD# 315).

The failure of prison officials to timelgeliver documents submitted by a prisoner for
mailing prior to the filing deadline may constitute cause for a procedural defsedt.Foster v.
Warden 575 F. App’x 650, 654 (6th Cir. 2014) (citiktenderson v. Palme730 F.3d 554, 559
(6th Cir. 2013)).

Once a prisoner gives his state court filingtson officials to be mailed, it is in

their control and he no longer hag thbility to afect its deliveryld. If the filing
would have been timely filed “i but is filed late or

m

in the normaburse of events
never reaches the court, the prisom@as demonstrated cause to excuse the
procedural defaultd. (quotingMaples 340 F.3d at 439%ee also Ivy173 F.3d
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at 1141 (“[1]t [is] incumbent upon the Stat® ensure that [the prisoner's] motion
was promptly put into the regal stream of outgoing mail.”).

Id. However, nothing in the record supportditiRaer’s claim that he timely submitted his
documents to prison officials for mailing. It ike petitioner's burden to establish cause and
prejudice sufficient to overocoe a procedural defaultHinkle 271 F.3d at 245. Under these
circumstances, and in view of the lack afyaevidence indicating that the prison mail room did
not act promptly in mailing Petitioner's materiatise Court is not persuaded that Petitioner has
established cause for his procedural defadee Love v. WardemNo. 2:16-cv-19, 2017 WL
2728597, at *3 (S.D. Ohio Jurgs, 2017) (citations omittedNethers v. SheldoiNo. 2:09-cv-
324, 2010 WL 4513816, at *6-7 (S.D. Ohio Oct. 28, 2010).

The United States Supreme Court has aldd tiat a claim of actual innocence may be
sufficient “to avoid a procedurabar to the consideration of eéhmerits of [a petitioner's]
constitutional claims.” Schlup v. Delp513 U.S. 298, 326-27 (1995)[Iln an extraordinary
case, where a constitutional \atibn has probably resulted the convictionof one who is
actually innocent, a federal habeas court may ghentvrit even in the agnce of a showing of
cause for the procedural defaultMurray, 477 U.S. at 496. I&chlup,the Supreme Court held
that a credible showing of actual innocence wdfscgent to authorize a federal court in reaching
the merits of an otherwise m@durally-barred Haeas petition.ld. at 317. However, a claim of
actual innocence is “natself a constitutional claim, but instead a gateway through which a
habeas petitioner must pass to have his otherwise barred constitutional claim considered on the
merits.” 1d. at 315 (quotingderrera v. Collins,506 U.S. 390, 404 (1993)).

The actual innocence exception to a proceddefdult allows a petitioner to pursue his
constitutional claims if it is “more likely than not” that new evidenceées evidence not

previously presented at trial — would allave reasonable juror to find him guilty beyond a
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reasonable doubtSouter v. Jones95 F.3d 577 (6th Cir. 2005). The Court of Appeals for the
Sixth Circuit explained this exception as follows:

The United States Supreme Court has held that if a habeas
petitioner “presents evidence of innocence so strong that a court
cannot have confidence in the oute® of the trial unless the court

is also satisfied that the tri&as free of nonharmless constitutional
error, the petitioner should ladlowed to pass through the gateway
and argue the merits of his underlying clain®chlup,513 U.S. at

316, 115 S.Ct. 851, 130 L.Ed.2d 808. The threshold inquiry is
whether “new facts raise[ ] suffent doubt about [the petitioner's]
guilt to undermine confidence in the result of the trild.”at 317,

513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808. To establish actual
innocence, “a petitioner must show that it is more likely than not
that no reasonable juror would have found petitioner guilty beyond
a reasonable doubtld. at 327, 513 U.S. 298, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court has noted that “actual innocence means
factual innocence, not mere legal insufficiendgdusley v. United
States, 523 U.S. 614, 623, 118 S.Ct. 1604, 140 L.Ed.2d 828
(1998). “To be credible, such aagh requires petitioner to support
his allegations of constitutional error with new reliable evidence —
whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critigahysical evidence- that was not
presented at trial.'Schlup 513 U.S. at 324, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court counseldibwever, that the actual
innocence exception should “remaimg’aand “only be applied in

the ‘extraordinary case.’[d. at 321, 513 U.S. 298, 115 S.Ct. 851,
130 L.Ed.2d 808.

Souter 395 F.3d at 589-90 (footnote omitted). Petitioner does not meet these standards here.
After an independent review ofélrecord, the Court does not de#is to be so extraordinary a
case as to relieve petitier of his procedural default of his claim two.
Recommended Disposition
Therefore, the Magistrate JudB&COM M ENDS that this action b®I SMISSED.
Procedure on Objections
If any party objects to thiReport and Recommendatjdhat party may, within fourteen

days of the date of this Report, file and serve on all parties written objections to those specific
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proposed findings or recommendations to \whabjection is made, together with supporting
authority for the objection(s). Aiglge of this Court shall makeda novodetermination of those
portions of the report or spe@fl proposed findings or recommetidas to which objection is
made. Upon proper objections, a judge of thesi€ may accept, reject, or modify, in whole or
in part, the findings or recommendations mdmgein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions.28 U.S.C. 636(B)(1).

The parties are specifically adviseithat failure to object to theReport and
Recommendatiowill result in a waiverof the right to hae the district judge review tHeeport
and Recommendation de npemd also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendatio®ee Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any olgestfiled, regarding wéther a certificate of
appealability should issue.

s/ Norah McCann King
NorahMcCannKing

UnitedStatesMagistrateJudge
May11,2018
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