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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DARTANIAN HAWKINS,

Petitioner,
Case No. 2:17-CV-00466
V. JUDGE GEORGE C. SMITH
Magistrate Judge Jolson
WARDEN, ROSS CORRECTIONAL
INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner, brings tRetition for a writ of habeas corpus pursuan2®
U.S.C. 8§ 2254. This matter is before the Court on the Petition, Respen@eturn of Writ, and
the exhibits of the parties. For the reasons that follow, the Magistrate R&dt@M MENDS
that the Petition (Doc. 1) i@ENIED and this case bl SM|1SSED.

I. FACTSAND PROCEDURAL HISTORY

A. Facts

The Ohio Tenth District Court of Appeals summarized the facts of the casasf
In the early morning hours of October 20, 2012, Whitehall Police
Sergeant Rex Adkins received a dispatch regarding the discovery
of a body *wrapped in trash bags laying in the roadway on
Eastway Court, Whitehall. (Tr. Vol.l, 57.) Upon arriving at the
scene, Sergeant Adkins checked the body and detected no pulse.
Whitehall Police Detective Steven Brown was dispatched to the
scene that wrning and observed ‘@ody * * * at the curld. (Tr.
Vol.l, 70.) The body wasnaked with the top half covered by one
trash bag and the bottom half by anothéfr. Vol.l, 70.) Law

enforcement personnel identified the victim as Michael Payne, a
Whitehallresident.
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Detective Brown contacted the victisnparents, who provided the
detective with the namBAmy Lambert] a“woman who is said to

be his girlfriend, who he had been seeing for years and who had
recently gotten out of jail after doing four yearélr. Vol.l, 78-

79.) Paynks parents‘were immediately suspicious of Hel(Tr.
Vol.l, 79.) The parents last saw their stthe previous day, Friday
the 19th, around 12:30 in the afternd@s he wasgetting into his
Yukon and Amy was in the vehicle(Tr. Vol.l, 79.) Lambert
“appeared to be hiding in the front se&fjowing that‘the parents
don'’t like her? (Tr. Vol.l, 79.) The parents provided information
regarding an apartment complex where Lambeds last known

to be staying. (Tr. Vol.l, 79.) Paye’s parents also informed the
detective that their son had purchased a life insurance policy
benefiting ‘Amy Lambert, another reason that they felt she might
be involved. (Tr. Vol.l, 106.) Detective Brown later learned that
Payne had taken out a $100,00f insurance policy with
American Family Insurance, naming Lambert as the sole
beneficiary.

Police detectives subsequently located the vistiMukon at an
apartment complex, and observed trash bags in the cargo area.
Detective Brown described the trastags found covering the
victim’s body as'very unique. They were a metallic silver with a
bright blue tie, not the typical black or white trash bagsr.

Vol.l, 81.) Detectives observéetbne of those trash bdgs the

back of the Yukon, whichimmediately led us to believe that this
vehicle and/or Amy had something to do with the mutdgrr.

Vol.l, 81.)

Detectives then drove to an apartment building located on East
Livingston Avenue, where they observed a female following a
male down the stairwell of the building. The male was carrying a
large black trash bag and a smaller grocery bag. One of the
detectives approached the woman and showed her a picture of
Lambert. The femalédenied knowing her, and * * * identified
herself as Faustida(Tr. Vol.l, 84.) After further questioning, the
woman admitted that she was Lambert.

Detective Brown questioned the mallater identified as Jeffrey
Bagley. The man appeared nervous, and denied knowing Lambert.
Detective Brown placed him under arrest after learning that the
woman at the scene was Lambert. Detective Brown looked inside
the black bag antimmediately saw * * one of those silvewith-
bluetie trash bags, just like the body had been * * * dumped in.
(Tr. Vol.1, 86.) Upon looking inside the grocery bag, the detective



“could see a black garment with what looked to be blood on it.
(Tr. Vol.l, 86.)

Detective Brown observed whatappeared to be the clothing,
shoes, from the victiiminside the bags. (Tr. Vol.l, 92.) The
investigation revealedattempts to clean the body of evidefice.
(Tr. Vol.l, 92.) Detectives found two pair of latex gloves, as well
as“bowls and tooth brushes,and they noticed a strong chemical
odor. (Tr. Vol.I, 92.) Detectivedearned that bleach water was put

in these bowl$,and the victims hands werésoaked in thefhand

“the tooth brushes had been used to clean his fingernails in [an]
attempt to hide potential evidentd€Tr. Vol.l, 93.) Detectives also
found an HDMI computer cable cord that wasnsistent”with

what the investigation revealed was the likely murder weapon used
to strangle the victim. (Tr. Vol.l, 92.) Detectives latempared

the metal mesh pattern on the cord they found with markings on
the victims neck, and‘the markings on the neck * * * were
consistent with this.(Tr. Vol.l, 95.)

Detectives found a variety of clothing, includiig Michigan
sweatshirt, which Mr. &nés parents had said he was likely to be
wearing. (Tr. Vol.l, 94.) The clothing had beéitut off of the
victim.” (Tr. Vol.l, 94.) Detectives found a blood stained blue
blanket with a“Big Deal$ store tag, as well as a pair of gray
sweatpants contaimg a blood stain. (Tr. Vol.l, 97.) In Bagley
pants pocket, detectives recovered a Wart receipt, dated
October 20, 2012, for the purchase of a cleaning product, as well
as a“Discover Card cut in half in the name of Michael Payne.
(Tr. Vol.l, 104.)

Detectives surmised that Bagley was walking to the dumpster to
dispose of these items when they encountered him. A subsequent
search of the dumpster revealed two silver trash bags containing
“vinyl gloves, some plastic gloves, [a] plastic Baggie with paper
bindles that indicated drug use, and * * * a handwritten document
that was linked to [Williams].(Tr. Vol.l, 106.)

Detectives recovered a receipt from a Big Deals store for the
purchase of cleaning supplies on October 19, 2012, at 7:20 p.m.
Surveillancevideo the police later obtained from the store revealed
that “Maxamillion Williams and Amy Lambert were in Deals
making this purchase(Tr. Vol.l, 109.) In the video, Williams was
depicted wearing sweatpantgonsistent with the sweatpahts
detectives‘found in the trash bag with the bloodstain on tfiem.
(Tr. Vol.I, 110.)



During the investigation, detectives obtained property belonging to
appellant, including a pair of jeans with a blood spot on an inside
pocket, as well as a black backpack; the backmackained an
American Family Insurance vehicle insurance card bearing the
name of Michael Payne, and a Reynoldsburg United Methodist
Free Store membership card in the name of Michael Payne.
Detectives recovered some of these items, including the jeans,
from the Columbus residence of appellanhother; she provided
detectives with three trash bags full of clothing and other personal
items. The clothing was located in a shed outside the residence.

Other items belonging to appellant, including the backpaeke
recovered from the home of Robert Dal®nmother. The
investigation revealed that appellant had been staying with Dalton,
at the home of Daltoe mother, around the time of the murder.
Daltoris mother called Detective Brown and told hishe had
sone of [appellars] personal effects that she didtknow what to

do with” (Tr. Vol.l, 149.) The detective went to her residence and
she handed Detective Brown a trash bag full of items. Detectives
later learned that Dalton was present when Payne was murdered.

Following Lamberts initial arrest, detectives had not vyet
established her involvement, and she was released‘@aded

** * with her grandfathérbecauséthe story she was providing
detectives was that she was in fear of appellant and Willi@ms.
Vol.l, 125.) Several hours later, after obtaining additional
information, detectives returned to Lambertgrandfathés
residence to place her under arrest. Lambert, howékad left
her grandfathés house, had stolen his vehicle and stolen Hig de
card” (Tr. Vol.l, 125.) Police subsequently arrested Lambert in
Miami, Florida, and law enforcement personnel transported her
back to Ohio.

The day after the incident, Willianiélew from Port Columbus to
Miami” and boarded a cruise ship. (Tr. VolL26.) The ship made

a stop in Cozumel, Mexico, and Williamigot off the cruise ship

in Cozumel and did not reboard.(Tr. Vol.l, 126.) Law
enforcement personnel subsequently arrested Williams in Mexico,
and he was returned to the United States. Appellaate
arrangements to turn himself into police. Police detectives obtained
cell phone records of Williams and appellant.

The Bureau of Criminal Investigation“BCI”) assisted the
Whitehall Police Department with the homicide investigation. BCI
Agents Stepanie Herron and Todd Fortner collected 34 items
from an apartment leased by Williams at the Embassy Plaza



Apartments, located at 4069 East Livingston Avenue. Agent
Herron identified silver trash bags with blue ties found in the
apartment similar to the ba used to wrap the victis body.
Agents also found fingernail clippers, scissors, a payment voucher
for a GMC Yukon, a credit/debit card in the name of Michael
Payne, a firearm, and latex gloves. Agents also collected items
from the Yukon, including a blanket with bloodstains and a silver
trash bag. Agent Herron subsequently examined the vitiody

and noted that his fingernails had been clipped short, antbtieat

of his fingernails was clipped back so far that there was a little bit
of blood there.” (Tr. Vol.ll, 221.)

Dalton, age 22, testified that he grew up with appellant in
Columbus. Appellant stayed at the home of Dalton’s mother during
an approximately twaononth period near the time of the events at
issue. Appellant had nicknames*Bf’ or “Tain.” (Tr. Vol.ll, 243.)
Dalton knew Williams through appellant.

Dalton gave the following account of the events on October 19,
2012. That morning, Dalton was at Willianepartment where he
had spent the previous evening. Also present were Lambert,
Williams, Bagley, Payne, and an individual namBdke.” (Tr.
Vol.ll, 246.) Appellant had also been at Willianapartment, but
had left to visit his girlfriend. Lambert introduced Payne as her
fiancé. Payne was only at the apartment for approximately 15
minutesthat morning and left with Lambert. Bagley and Duke also
left the apartment during the morning.

Later that day, Lambert returned to the apartmémd got
[Williams]. And [Williams] was getting ready to go with He(Tr.
Vol.ll, 248.) Lambert and Williams told Daltohto stay, they
would be right back there. They were going to get [appellant].
(Tr. Vol.ll, 248.) Later, while alone in the apartment, Dalton heard
the sound of a male screaming outside. Lambert canmeitise
apartment‘looking for something. (Tr. Vol.ll, 251.) Appellant
and Williams then entered the apartment with Payne. Appellant
and Williams were fighting with Payne, who did not want to come
inside.

The two men forced Payne inside, and closed the door; Williams
and appellantwere jumping hini. (Tr. Vol.ll, 253.) The two men
took Payne down the hallway toward the bathroom. Dalton
remained on the couch during this time becauséwas scared.

(Tr. Vol.1l, 254.) Inside the bathroom, Williams and appeliguit

a backpack over [Payrsd head, [and] continued to beat Hin(iTr.
Vol.ll, 254.) The two men werépunching and kicking Payne.



(Tr. Vol.1l, 254.) Lambert waSrunning around the houskelping
Williams and appellant, and she took a cord from behind a
television. (Tr. Vol.Il, 255.)

Payne eventuallyfell to the ground. (Tr. Vol.ll, 255.) Payne was
lying on the floor and appellant was strangling him with a cord.
Payne wastrying to push him off of him, fight[ing] back.(Tr.
Vol.ll, 257.) Payne“[flought hard; but he eventually stopped
struggling, and appeared to be unconscious. (Tr. Vol.ll, 257.)
During the time Payne was on the ground, Lambert removed
Paynes wallet from his back pocket and wsarting through it.
After Payne was strangled, Lambéctipped his nails. She said he
scratched het.(Tr. Vol.ll, 258.) Dalton was told tdmind my
business, stay out of it.” (Tr. Vol.ll, 258.)

Approximately one hour after the incident, Bagley and éuk
arrived at the apartment. Bagley later drove appellant and Dalton
to the residence of Daltts mother. Appellant remained at the
Dalton residence until the following morning; he thgacked up
his stuff, and * * * |eft” (Tr. Vol.ll, 260.) Some of applants
personal belongings remained at the Dalton residence. Police
officers spoke with Dalton approximately one week later. Dalton
initially told the officers he had not witnessed the murder. After the
officers indicated they did not believe him, Daltdald the truth
(Tr. Vol.Il, 261.)
Sate v. Hawkins, No. 15AR35, 2016 Ohio App. LEXIS 1277, 204Bhio-1404, 118-23 Ohio
Ct. App. 2016) (paragraph symbols omitted).
B. Procedural History
1. Sate Conviction
On October 31, 2012, a Franklin County Grand Jury returned an indictment charging
Petitionerwith two counts ofaggravated mrder, in violation of R.C. 2903.01, one count of
kidnapping, in violation of R.C. 2905.01, and one counagdravatedabbery, in violation of
R.C. 2911.01. (Doc. 9, State Court Record, Ex.Case No. 12 CR 5591, PagelD #:. 35).

Petitioner'sco-defendant, Maxamillion Williams, was subsequently indicted on two counts of

aggravated murder, one count of murder, one count of aggravated robbery, one count of



kidnapping, and one count of tampering with evidentaey were tried togetherPetitioner
through counsel, pled not guiltyA jury found him guilty on all countsOn December 19, 2014,
the trial court merged the two counts ofgesyated murdefCounts Three and Fougnd
imposed a entence of ten years tafel imprisonmenton Counts One and Two; ardde
imprisonmentwithout Parole as to Count FoufDoc. 9, State Court Record, EX. PagelD #:
40).

2. Direct Appeal

Represented byiew counsel Petitioner filed a timely notice of appeal to th&tate
appellate court (Doc. 9, State Court Record, ES, Case No. 15AB5, PagelD #: 41).He
raisedtwo assignments of error:

1. Mr. Hawkins right to a fair trial guaranteed by the Sixth Amendment and the
Fourteenth Amendment was violated by the ineffectiveness of his trial counsel
in failing to challenge the admission of Mr. HawKkifesans and testimony and
other evidence arising therefromdaf cards bearing the victisn name,

which the State obtained Bunreasonable searchdbat violated the Fourth
Amendnent.

2. The judgment is contrary to the manifest weight of the evid¢Rcet9, State
Court Record, Exhibit 4, PagelD #: 42). The State filed a responsive brief, to
which Hawkins fila a reply. (R. #9, State Court Record, ExhibH8,%agelD
#: 100, 135). On March 31, 2016, the Court of Appeals affirmed the judgment
of the trial court. (R. #9, State Court Record, Exhibit 7, PagelD #: 159).

Petitioner then filed a timelgro se appeal to the Supreme CooftOhio. (Doc.9, State
Court Record, Ex. 8, Case No. 16-0767, PagelD #: 198)set forth one proposition of law:

I. Reversal of a conviction is warranted when the accused is deprivefawf
trial as guaranteed by the United States and Ohio Constitution and the
resulting convictions are not supported by sufficient evidence and are against
the manifest weight of the evidence and there is a clear case of ineffective
assistance of counsel



(R. #9, State Court Record, E9, PagelD #: 192).0On July 27, 2016, the Ohio Supreme Court
declined jurisdiction and dismissed the appe®. #9, State Court Record, EX1, PagelD #:
236).

3. Federal Habeas Corpus

On May 30, 2017Petitioner proceedingoro seg, filed the instant federal habeas petition
and raisedwo grounds for relief:

Ground One: The Appellant was deprived of Due Process because of counsel
ineffectiveness.

Ground Two: The conviction was not supported by the manifest wefigtite
evidence.

(Doc. ).

Upon review of the Petition pursuant to rule 4 of the Rules Governing Section 2254
Cases in the United States District Couttg,undersignedecommended dismissal of claim two
and directed Respondent to show cause as to why the Petition should not be granteaimas to cl
one. (Doc. 3). Petitioner did not object, and the District Judge adopted the Report and
Recommendatian (Doc. 4). Respondent filed the Return of Writ on September 29, 2017 (Doc.
10), and Petitioner did ndéite a Reply.

[1.  DISCUSSION
A. Claim One
Respondent argues that claim one fails on the merits. The Court agrees.
1. Sandard

Because Petitioner seeks habeas relief under 28 U.S.C. § 2254, the standards of the

Antiterrorism and Effective Death Penalty ACtAEDPA”) govern Petitionets claims The

United State Supreme Court has described AEDPAaa®rmidable barrier to federal habeas



relief for prisoners whose claims have been adjudicated in staté¢ @mattemphasized that
courts must notlightly conclude thata Statés criminal justice system has experienced the
‘extreme malfunctionfor which federal habeas relief is the remédyurt v. Titlow,--U.S--,

134 S. Ct. 10, 16 (2013) (quotirdarrington v. Richter, 562 U.S. 86102 (2011)); see also

Renico v. Lett, 559 U.S. 766, 773 (2010)AEDPA . . .imposes a highly deferential standard for
evaluating stateourt rulings, and demands that state court decisions be given the benefit of the
doubt.”) (internal quotation marks, citations, and footnote omitted)).

AEDPA limits the federal courtsauthority to issue writs diabeasorpus and forbids a
federal court from grantinpabeagelief with respect to dclaim that was adjudicated on the
merits in State court proceedirigsless the stateourt decision either:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the ®uprem

Court of the United States; or

(2) resultedn a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).
Further, under AEDPA, the factual findings of the state court are presumedddaz:c
In a proceeding instituted by an application for a writ abdmas corpus by a
person in custody pursuant to the judgment of a State court, a determination of a
factual issue made by a State court shall be presumed to be correct. The applicant
shall have the burden of rebutting the presumption of correctness loyankka
convincing evidence.
28 U.S.C. § 2254(e)(1).
Accordingly, “a writ of habeas corpus should be denied unless the state court decision
was contrary to, or involved an unreasonable application of, clearly establisheal fadeas

determined by the Supreme Court, or based on an unreasonable determination of thédhatts i

of the evidence presented to the state cGu@sley v. Bagley, 706 F.3d 741, 748 (6th Cir. 2013)



(citing Sagle v. Bagley, 457 F.3d 501, 513 (6th Cir. 2006)yhe burden of safying AEDPA's
standards rests with the petition&ee Cullen v. Pinholster, 563 U.S170, 181 (2011).
2. Application
In claim one, Petitioner asserts that his counsel was ineffective. Spégifiealifaults
counsel for not moving to suppressrtain evidence against him.The sate appellate court
rejected thiglaim on the merits:

In order to prove ieffecive assistance of counsel, a defendant must satisfy the
two-pronged test oftrickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80

L. Ed. 2d 674 (1984), requiring the defendant to flestablish that counssl
performance was deficient, and second, the deficient performance prejudiced the
defense.”Sate v. Riley, 7th Dist. No. 13 MA 180, 2016hio-94, 13, citing
Srickland at 687. Under this test[e]ven if counsék performance is considered
deficient, a conviction cannot be reversed absent a determination that appellant
was prejudiced.ld. A defendant seeking to establish prejudice as dtrektrial
counsels deficient performancanust prove that there is a reasonable probability
that but for couns& serious error, the result of the trial would have been
different” 1d. An appellant‘bears the burden of proof on the issue of coussel
ineffectiveness, and in Ohio, a licensed attorney is presumed comipéteat.

1 15. Further,” strategic or tactical decisions will not form a basis for a claim of
ineffective assistance of counselld., quotingState v. Dickinson, 7th Dist. No.

03 CO 52, 2004hio-6373, 1 11.

A trial couns€ls failure to file a motion to suppressloes not necessarily
constitute ineffective assistance of courisdkiley at § 17, citingSate v.
Madrigal, 87 Ohio St.3d 378, 389, 20@hio-448, 721 N.E.2d 52 (2000). Rt
counsels failure to file a motion to suppressnay constitute ineffective
assistance of counsel when the record demonstrates that the motion would have
been granted.ld., citing Sate v. Barnett, 7th Dist. No. 0&JE23, 20080hio-

1546, 1 31.

In geneal, “[the Fourth Amendment protects individuals frommreasonable
search and seizure by the governnieBtate v. Corbin, 194 Ohio App.3d 720,
2011:0hio-3491, T 24, 957 N.E.2d 849 (6th Dist.). In order to have standing to
challenge a violation, howevéran individual must have a legitimate expectation
of privacy in the subject matter of the sedrdl., citing Minnesota v. Olson, 495

U.S. 91, 9596, 110 S. Ct. 1684, 109 L. Ed. 2d 85 (1990). It has been held that
“[a] legitimate expectation of privacy iene that society is prepared to recognize
as reasonablé, and*“[tlhe burden is on the party asserting the motion to provide
sufficient evidence to prove grounds for standir@prbin at { 24, quotindrakas

v. lllinois, 439 U.S. 128, 143-44, 99 S. Ct. 421, 58 L. Ed. 2d 387 (1978).
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In Olson, the United States Supreme Court recognized‘draindividuals status

as an overnight guest is alone enough to establish a reasonable expectation of
privacy.” Id. at I 25, citingOlson at 96-97. The ruling inOlson, however,“is

limited in that it does not apply to prior overnight guests, regardless of thefevel
frequency, who failed to present sufficient evidence to show that they were an
overnight guest at the time of the sedrdudl., citing Sate v. Davis, 80 Ohio

App.3d 277, 285, 609 N.E.2d 174 (8th Dist.1992). When an individual is not an
overnight guest at the time of the seartbourts look at the totality of the
circumstances in making a determinatidil at § 26.

In the present case, regarding thengerecovered from the home of appeflant
mother, Detectiv@8rown testified that appellarst mother‘provided us with three
black trash bags full of clothing and other personal items that she identified as
belonging to her soh.(Tr. Vol. I, 118-19.) Appelants mother told detectives
that the clothing wasin a shed right outside the back doqiTr. Vol. 1, 148.)
According to Detective Brown, appellasit'younger sister took us to the shed,
opened it, and retrieved those bags that mom said had been iplaéiceck” (Tr.

Vol. I, 148.) Detective Brown did not recall whether the shed was locked.

With respect to items obtained from the Dalton residence, Detective Brown
testified that he received a phone call from Dakanother who told the detective
that“she had some of [appellas} personal effects that she didknow what to

do with” (Tr. Vol. I, 149.) Detective Brown and another detective drove to the
Dalton residence. Daltés mother“invited us in, and a black trash bag and the
book bag were sitting on the floor right inside the front door.” (Tr. Vol. I, 150.)

One specifically established exception to the warrant requiremémsisarch that

is conducted with consehtSate v. Portman, 2d Dist. No. 2013 A-68, 2014
Ohio-4343, 11, citingschnecklioth v. Bustamonte, 412 U.S. 218, 219, 93 S. Ct.
2041, 36 L. Ed. 2d 854 (1973). Furthéfg]onsent to search can babtained,

either fromthe individual whose property is searched, or from a third party who
possesses common authority over the preniiséxrtman at § 11, quoting
lllinois v. Rodriguez, 497 U.S. 177, 181, 110 S. Ct. 2793, 111 L. Ed. 2d 148
(1990). Police officerSmay conduct a search without a warrant so long as a third
party who possesses common authority over the property voluntarilynterise

the searchi.Sate v. Reynolds, 9th Dist. No. 19062, 1999 Ohio App. LEXIS 5005
(Oct. 27, 1999), citingJnited Sates v. Matlock, 415 U.S. 164, 94 S. Ct. 988, 39

L. Ed. 2d 242 (1974). It has been noted thitJommon authority exists when

two or more persons have joint access or control over the property, each has the
right to consent to permit inspection, and each has assumed the risk that any one
of them might so consentReynolds, quotingMatlock at 172.

Under Ohio law, awarrantless search based on consent by a third party who does
not have common authority is valid if, at the time of the search, the police had
evidence to support a reasonable belief that the third party had common
authority.” Reynolds. Thus,"“[e]ven if anofficer erroneously believes that a third

11



party is authorized to give consent, using an objective standard;p#rird
consent is valid if an officer looking at the thawailable facts could reasonably
conclude that the thirgarty had apparent authgrito consent.’Portman at § 13.

In a caseited by the state in the instant app&gie v. Helton, 3d Dist. No. 8-92-

18, 1993 Ohio App. LEXIS 828 (Feb. 19, 1993), police officers conducted a
search of a residence owned by the defendanster, including a shed located on

the property where the defendant kept his belongings. The defendeté¢r had
provided her consent to the search, and the defendant subsequently filed a motion
to suppress, arguing that she lacked authority to give such consefrialbeurt

denied the motion, and the defendant challenged the court’s ruling on appeal.

In Helton, the court rejected the defendanthallenge, holding in part that the
defendant did not own or occupy the premises searched, nor did he have any
proprietry or property interest in the * * * shed * * * searched and he was not
even present on the premises when the search was condudtethe court,
noting that the defenddst‘single connection to the premises searched is that he
is the brother of the ower/occupant, held that“[flamilial status, by itself, does

not grant standing to challenge a search and s€izukeRather, the court held,
without any relevant connection to the premises searched, the defendant &acked
reasonable expectation of privacy in the areas searched that would allow him
standing to challenge the voluntariness of his sister’s congent.”

The court inHelton also observed that, under the totality of the circumstances, the
defendant sister freely and voluntarily gave her consent to the search. On that
issue, the court addressed and rejected the defésdtaitn that he had exclusive
control over the shed based on evidence he possessed the only key. The facts in
Helton indicated that the lock was broken and the court noted that the defendant
did not disputé he did not have any lease agreement, formal or informal, with his
sister which may have given him exclusive or common authority with his sister
over the shed.ld. The court held thdt[s]toring personal property in an waked

shed located on anothsrpremises, by itself, is insufficient to show that one has
the requisite standing to challenge the search and seizure of items in thedhed
Further, the court concluded, even if the defendahtared common authority
ove the shed with his sister, he assumed the risk that his sister, having such
common authority, would give her valid consent to search the shed in which the
incriminating items would be seizédd.

In the instant case, with respect to the items recovieoed the shed located in

the back of appellatd mothetrs residence, the evidence does not suggest that
appellant was living at that residence, nor does the record reflect thatl lean

type of ownership interest in the house or shed. Further, there is no indication
appellants mother objected to the items taken from the shed; rather, the evidence
suggests she had authority over the premises, and that she directed her daughter t
take detectives to the shed where the items were located in trash bags. Unde
these circumstances, we cannot conclude that appellant has demonstratat his tri

12



counsel would have been successful in filing a motion to suppress the evidence at
issue.See Sate v. Connors-Camp, 2d Dist. No. 20850, 2006hio-409, { 32 (trial

court did not err in denying the defend&mtmotion to suppress where the
defendant mother consented to the search of her residence, the facts indicated
the defendant did not reside at his mathéiome and, even if he did reside there,

no evidence indicated heaid rent or had a proprietary interest in the area
searched).

As to the items recovered from the Dalton residence, the evidence indicates
appellant stayed with Robert Dalton at the home of Dadtomother for
approximately two months leading up to the tiofi¢he incident. According to the
testimony of Dalton, the day after Paymenurder, appellariipacked up his stuff,

and he left the residence. (Tr. Vol. Il, 260.) Two bags of appelgntems,
however, remained in Daltt®#n room. We note there was noidance that
appellant ever returned to the Dalton residence, and appellant was not staying
there at the time Daltdos mother, acting on her own initiative, contacted police
and requested that they collect the items from her home.

Here, the facts surroundjrappellants departure arguably raises questions as to
whether he abandoned the property remaining at the Dalton residence and,
therefore, whether he forfeited any reasonable expectation of privacy iertiee it

See Sate v. Gould, 131 Ohio St.3d 179, 2Q10hio-71, § 37, 963 N.E.2d 136
(HN13 “A person who abandons property has no objectively reasonable
expectation of privacy in it,and “[a] warrantless search of abandoned property
does not violate the Fourth Amendment because any expectation of privacy is
forfeited upon abandonmeht. Even accepting, however, that appellant could
show he had a legitimate expectation of privacy in the property left behind, we
find, based on the evidence availalbbedetectives at the time they visited the
Dalton residencehat it was reasonable for detectives to assume Daltaother

had apparent authority to consent to entry into the residence to recover the items.
Reynolds; Portman at | 13.

Upon review, appellant has failed to show a strong probability that the tael co
should have granted a motion to suppress the subject evidence. Rather, trial
counsel could have reasonably concluded that such a motion would have been
futile. The failure to raise a meritless argument does not constitute ineffective
assistance of cosel. Sate v. Robinson, 108 Ohio App.3d 428, 433, 670 N.E.2d
1077 (3d Dist.1996) (failure of trial counsel to file a meritless motion to suppress
not ineffective representation).

More significantly, even assuming appellant could demonstrate deficient
perfamance by his trial counsel in failing to file a motion to suppress, we agree
with the states contention that he cannot demonstrate prejudice based on the
record presented. Rather, in light of the substantial evidence of apEetaiit,

as outlined above in addressing appelamhanifest weight challenge, it is not
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reasonably likely the outcome of the trial would have been different had counsel
moved to suppress the evidence at issue.

Satev. Hawkins, 20160hio-1404,at 1 92-107 (paragraph symbols dtad).

The United States Supreme Court set forth the legal principals governing diims
ineffective assistance of counselStickland v. Washington, 466 U.S.668 (1984). Strickland
requires a petitioner claiming ineffective assistance of counsidnmnstrate that his counsel
performance was deficient and that he suffered prejudice as a result. 466 683;Hale v.
Davis, 512 F. Appx 516, 520 (6th Cir. 2013)Establishing deficient performance by counsel
“requires a showing thdthat counsl's representation fell below an objective standard of
reasonableness. Davis v. Lafler, 658 F.3d 525, 536 (6th Cir. 201Qupting Srickland, 466
U.S. at 688 To make such a showing, a petitiofenust overcome théstrong [ ]
presum[ption]’'that his counsélrendered adequate assistance and made all significant decisions
in the exercise of reasonable professional judgmienHale, 512 F. Appx at 520 (quoting
Srickland, 466 U.S. at 687):To avoid the warping effects of hindsight, [courts mtiatjulge
a strong presumption that couriselconduct falls within the wide range of reasonable
professional assistante. Bigelow v. Haviland, 576 F.3d 284, 287 (6th Cir. 2009) (quoting
Strickland, 466 U.S. at 689).

In addition, he United States Supremeo@t has cautioned federal habeas courts to
“guard against the danger of equating unreasonablenessImddand with unreasonableness
under 82254(d).” Harrington v. Richter, 562 U.S. 86, 105 (2011). The Court observed that
while “[s]Jurmounting Srrickland’s high bar is never. .easy[,] . . . [e]stablishing that a state
court’s application ofsirickland was unreasonable under § 2254(dglighe moredifficult.” Id.
(quoting Padilla v. Ky., 559 U.S. 356, 371 (2010) and citi8gickland, 466 U.S. at 689). The

Court instructed that the standards created uStéckland and 8 2254(d) are bothhighly
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deferential, and when the two apply in tandem, reviewdsubly’ so.” Id. (citations omitted).
Thus, when a federal habeas court reviews a state caolatermination regarding an ineffective
assistance of counsel claifthe question is not whether courisedctions were reasonable. The
qguestion is whether there is any reasonable argument that counsekddisfikland’s
deferential stagard.” 1d.

Under these standards, t@eurt finds that the stat@ppellatecourt reasonably applied
Supreme Court precedetd Petitioner’s ineffective assistance of counsel claiim applying
Srickland, the state appellate court thoroughly analyzed Petitioner's argument andialete
that counsel’s performance was not deficierAfter detailing the applicable law, the state
appellate court found that any motion to suppress the evidence found at Petitioner'ssmother’
home or the Dalton resideno®stlikely would haveailed because law enforcement hadr at
the very least believed they hathe requisite consent to search the properti&ate v.
Hawkins, 20160hio-1404, at 1 92106. Thestatecourt also explained that Petitioner arguably
had abandoned the property at the Dalton residence, meaning Petitioner no longer had a
reasonable expectation of privacy in the items recovered at that projzerdy.{ 105. The state
appellate court thusasoned that any motion $appressvould have been futile, arfdiailure to
raise a meritless argument does not constitute ineffective assistanagnsélcold. at § 106.
Based on established law, this Court cannot say that conclusion was unreasoSadble.
Harrington v. Richter, 562 U.S. 86, 10(2011)(“A state court’s determination that a claim lacks
merit precludes federal habeas relief so long as fairminded jurists couldedisag the
correctness of the state court’s decision.”) (internal quotaharks omitted)see also Ludwig v.
United States, 162 F.3d 456, 459 (6th Cir. 1998 Counsel was not required to raise meritless

arguments to avoid a charge offieetive assistance of counsgl.”
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Further, the statappellatecourt reasonably applied established Supreme Courtgeat
in concludingthat Petitioner could not satis8rickland's prejudice prong. For this analysis, the
court relied on its manifesteightof evidence discussion. In that discussion, the sigpellate
court noted that the jury heard important eyewitness testimony from Amy LambeRGett
Dalton, which were complementaryAnd two additional witnesses (Jeffrey Bagley and David
Hawkins) testified that they found Petitioner with the deceased vidtnat 85. According to
Bagley, Petitioner was surprised when they arrived at the apartment butskeshBagley to
help dispose of the body. Petitioner told Bagley, “Don’t tell, man. | want to wayckida
grow up.” Id. (citing Tr. Vol. Il, 341). Bagleyalsodescribed for thaury how hecleaned uplte
crime scene. David Hawkins, who is Petitioner's uncle, similarly testified about finding
Petitioner with the deceased and then assistintpencover up. Id. at 1126, 35, 37(citing
generallyTr. Vol. Il, 403-26).

Beyond witness testimony, the State introduced forensic evid@nuelated to the
evidence Petitioner believes should have been suppressed) to support its theoryasé.thim c
particular, Dr. KennethGerston a forensic pathologist with the Franklin County Coroner’s
Office, testified that the cause of death was ligature strangulation, and the sugteredblunt
force injuries consistent with the victim having been punched or kickedat 86 (citing Tr.
Vol. 1ll, 539). Dr. Gerston also noted three furrow marks on the victim’s neck, indjcthat
the murder weapon may have been wrapped around highreetimes. Id. at 60 (citing Tr.
Vol. lll, 543). Further, thevictim’s injuries were consistent with someone who had been
struggling, including nail mdes nearis neck. Id. at§ 60 €iting Tr. Vol. 11, 544). Dr. Gerston
testified that the injury caused to the victim was consistent with strangulation by the ftype o

instrument admitted at trial and identified by Lambert asrtheder weaponld. at { 86.
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Based onall of this, the state appellatourt decided that Petitioner could not satisfy
Srickland’s prejudice requirement. That conclusion was not unreasonable, and Petitioner
accordinglycannot satisfy AEDPA'’s high standards with regard to his Sixth Amendctaant.

See Moss v. Olson, 699 F. App'x 477, 483 (6th Cir. 201{hoting that under AEDPA’s
“purposefully strict standard[]. .[t]he pivotal question is whether the state court’s application
of the Strickland standardwas unreasonable [which] is different from asking whether defense
counsel’s performancerejudiced Petitioner undefrickland”) (internal quotation marks
omitted).

B. Claim Two

Although Respondent argues that claim two fails, this Court previously dishiisse
claim. (Doc. 4). Consequently, the Court need not address Respondent’s argument.

[II.  CONCLUSION

For the foregoing reasons, the undersigned recommends that the Petition (Doc. 1) be

DENIED and this case el SM1SSED.

Procedur e on Objectionsto Report and Recommendation

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or raomendations to which objection is made, together with
supporting authority for the objection(s). A Judge of this Court shall makie Baovo
determination of those portions of the Report or specified proposed findings or recatiorend
to which objection is made. Upon proper objections, a Judge of this Court may accdpprrejec

modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
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evidence or may recommit this matter to the Magistrate Judge with instructi@&l.SZC.
8§ 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the District Judge rétheeReport
and Recommendatiafe novo, and also operates as a waiver of the right to appeal the decision of
the District Court adopting the Report and Recommendatiea. Thomas v. Arn, 474 U.S. 140
(1985);United Satesv. Walters, 638 F.2d 947 (6th Cir. 1981).

The parties are further ades that, if they intend to file an appeal of any adverse
decision, they may submit arguments in any objections filed, regarding whetbdifiaate of
appealability should issue.

IT IS SO ORDERED

Date:February 8, 2018 [s/Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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