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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHARMANE SMITH,

Plaintiff, Case No. 2:17-CV-00496-GCS

JUDGE GEORGE C. SMITH

Vi M agistrate Judge Jolson

JUDGE JOHN DONALD, et al.,
Defendants.

REPORT AND RECOMMENDATION AND ORDER

Plaintiff Charmane Smith, a Tennessee resident who is proceeding without the assistance
of counsel, brings this action against Judge John Donald, Attorney Timothy L. Edington,
Comenity Bank, and World Financial Network Bank. This matter is before the unddréigne
consideration of Plaintiffs Motion for Leave to Proceedforma pauperigDoc. 1) and the
initial screen of Plaintiffs Complaint under 28 U.S.C. § 1915(e)(2).

Plaintiff's request to procead forma pauperiss GRANTED. All judicial officers who
render services in this action shall do so as if the costs had been prepai5.@8 §81915(a).
Furthermore, having performed an initial screen dad the reasons that follow, it is
RECOMMENDED that the CourDI SMISS Plaintiff's claims.

l. LEGAL STANDARD

Because Plaintiff is proceedimgforma pauperis the Court must dismiss the Complaint,
or any portion of it, that is frivolous, malicious, fails to state a claim upon whiigi can be
granted, or seeks monetary relief from a defendant who is immune fromesieth 28 U.S.C.
§1915(e)(2). Rule 8(a(2) of the Federal Rules of Civil Proceduegjuires a eamplaint to set

forth “a short and plain statement of the claim showing that the pleader is entitled to delief
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reviewing a complaint,the Court must construe it in Plaintfffavor, accept k well-pleaded
factual allegations as true, and evaluate whether it cortaimsugh facts to state a claim to
relief that is plausible on its fate.Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007}.A
claim has facial plausibility when the plaintiff pleads factual content that allosvedtrt to
draw the reasonable inference that the defendant is liable for the miscoteysd’al Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (citinpvombly 550 U.S. at 556). On the other hand, a
complairt that consists dflabels and conclusioh®r “a formulaic recitation of the elements of a
cause of actighis insufficient. Id. (quoting Twombly 550 U.S. at 555). Althougpro se
complaints are to be construed liberalHaines v. Kerner404 U.S. 519, 520 (1972)basic
pleading essentidlsare still required.Wells v. Brown891 F.2d 591, 594 (6th Cir. 1989).
. BACKGROUND

Althoughunclear Plaintiff seems to allege deficiencies related to a statet proceeding
in Tennessee. For instance she allegeslegal malpractice by Judge Jolonald,” whose
address, as alleged,‘“i&eneral Sessions Court, 140 Adams Ave., Memphis, TN 381(3c.
1-1, 14, p. 4). She additionally claims that Attorney Timothy Edingfaried “to have the case
removed from the docket as closed and settled in [her] favdd’, . ). In addition, Plaintiff
alleges claims related to her credit and seeks a variety of relief, incl@@B@ million for
“damage to Business Credit Rating(ld., 15). The Court is unsure whether the allegations
regarding Plaintiff's credit relate to the proceeding before Judge Donald.
[11.  DISCUSSION

The Court recommends dismissal on a number of grounds.



A. Rooker-Feldman Doctrine

First, to the extent Plaintiff challenges a judgméim a state court in Tennessdiee
RookerFeldmandoctrinebars such a claim The United States District Court does notvha
jurisdiction to review stateourt judgments-only the United States Supreme Court hiagt
power. SeeGottfried v. Medical Planing Servs.142 F.3d 326, 330 (6th Cir. 1998). Further,
under theRookerFeldmandoctrine, a litigant cannot collaterally attack a state court judgment by
filing a civil rights complaint. Ritter v. Ross992 F.2d 750, 754 (7th Cir. 1993)ist. of
Columbia Court of Appeals v. Feldmatt0 U.S. 462, 486 (1983Rooker v. Fidelity Trust Cp
263 U.S. 413, 416 (1923). On this basis, the Court recommends dismitisal@dmplaint to
the extent it is challenginghg Tennessee statmurt proceeding.

B. Judicial Immunity

In addition, absolute judicial immunitybars Plaintiff's claims againsiudge Donald
“Judges are immune from liability for damages for acts committed within theirigudic
discretion” Pierson v. Ray386 U.S. 547, 87 S. Ct. 1213, L8Ed. 2d 288 (1967) Because the
actions alleged here were taken in Judge Donald’s capacity as a-likigallegedly”allowing
Attorney Edington to misrepresent himself in cbufDoc. %1, p. 3—absolute judicial
immunity bars the claimagainst Judge Donald.

C. Failureto State a Claim and Frivolousness (FCBA and FCRA Claims)

Plaintiff cites to the Fair Credit Billing Ac{*FCBA”) two times and the Fair Credit
Reporting Act(“FCRA”) once. Doc. 11, p. 2,111, 2, 4). In their entirety, the allegations

related to these statutes:are



i K NSF ol Lot Fe
/ szem mi’cég_atj ?f}z W

T

Y itrait pati ank .
. ﬂ?% %/mﬁﬁeﬂe M )O Cmaﬂaé
| -,mw”m% c;ém@ -

2 [y & about Wy kol
%4//] st hes wagoéﬂeceﬁ%
_____ %ﬁmmmyﬂ o

% A cond o c@e&(
%a« fy% aﬁdam@ -?%?;Zm &%ﬁ%

@j' //27}7 &aﬁz’

The FCBA 5 U.S.C. 88 1664.666i,and its implementing regulations (Regulation 22

C.F.R. 88 226.1 et se(set forth the procedures to be followed when a creditor receives notice
from a consumeof an allegd billing error in the consumer’s credit card accdurBurnstein v.
Saks Fifth Ave& Co., 208 F. Supp. 2d 765, 772 (E.D. Mich. 200f.d 85 F. App’x 430 (6th
Cir. 2003). Plaintiff does not identify the provisions tife FCBA that theDefendans allegedly
violated, but theCourt assumes thaheis proceeding unde§ 1666, the provision of the FCBA
addressingorrection of billing errors.

Pursuant to 15 U.S.C. 8§ 1666(ah obligorhas 60 days from the tinshe receivedier
bill to provide the creditor written notice of any disputed charges. In this notica lailling
error, the obligor(1) sets forthor otherwise enables the creditor to identify the name and

account number (if any) of the obligor, (2) iodiesthe obligors belief that the statement



contains a billing error and the amount of such billing error, and (3jas#igthe reasons for the
obligor’s belief (to the extent applicable) that the statement contains a billing et®tJ.S.C.

8 16666)(1)(3). The creditor must then, within 30 dagfter receipt of this noticé;send a
written acknowkdgment thereof to the obligor.ld. 8 1666(a)(3)(A). Nxt, within two biling
cycles or within 90 dayéwvhichever is legsthe creditor musgithercorrect the billing error and
inform the customer of the correcti@mr provide written notice and explanation that, upon
reasonable investigation, the creditor has determthat no billing error occurred.See 15
U.S.C. § 1666(a)(3)(B); 12 C.F.R. 88 226.13(c)(8), (f).

Plaintiff fails toallege that any of thBefendants are creditorstin the meaning of the
statute—a fatal deficiency in and of itself. Buven assuming at least one of thefendants is
subjectto liability under the statut¢he Gomplaint does nattate a viable FCBAlaim. Plaintiff
does not allege that she gave proper notice Oibiking error,” triggering aly obligations on
behalf of theDefendants. Seel5 U.S.C. 81666(b). Instead, sheassertsvaguelythat “her
complaints about the unlawful fees and penalties were not resolved or receivedamsedsy
phone or maif. (Doc. }1, p. 2,13). But notice matts greatly under the FCBA. As one court
noted, fs]urely, the statute’ intent is not to give consumers the right to allege generalized,
blanketdisputes of their bills in an effort to delay or avpayment.” Scott v. Macy'’s In¢.No.
1:14-CV-3141,2015 U.S. DistLEXIS 15272, at20 (E.D. Wash. Jan. 30, 2015). Instead, the
statute requirewvritten notification to the creditor identifying the a@r by name and account
numberand futher mandates that such notite the extent pofide, indicate[] the consumey’
belief and the reasons for the belief that a billing error exists, and thedatpe and amount of
the error’ 12 C.F.R. § 226.13(b).Absert such anotice, none of the statutory dutiase

triggered. SeeConnBurnstein v. Saks Fifth Av& Co., 85 F. App’x 430, 431 (6th Cir. 2003).



Plaintiff has alleged none of this, aifaintiff's FCBA claim fails to meet the basic pleading
standards set forth in Rule 8 of the Federal Rules of Civil Procedure.

Plaintiffs FCRA is even more thrdhare, comprised of only orm®nclusory paragraph.
(Doc. %1, p. 2,94). There are multiple parts oie¢ FCRA, and it is unclear under which part
Plaintiff warts to sue. But at baséetFCRA prohibits a furnisher of financial information from
reportinginaccurate informationSee generallyt5 U.S.C. 81681, et seqGiving Plaintiff every
benefit of the doubt, ghas nopled an FCRA claim.

In addition to failing to state a claim, the Court also finds the Complaint to be frivolous
because of the damages it seeks. Seemingly for her alf€ijg@d and FCRA claims, Plaintiff
seeks compensation in the amount of $280 million" émmpensation for damage to Business
Credit Rating. (Doc. X1, 12). The Court finds this extraordinary request, without sunyport
to be frivolous and recommends dismissal on this additional basis.

D. State-Law Claims

Plaintiff s remaining claims (like legal malpractice ameach of oral contractarise
under state law.The Court has ndiversity jurisdiction over these claims becau3intiff, a
Tennessee resident, has sued other Tenness@Aren federajurisdiction is based on diversity
of citizenship,complete diversitynust exist betweeall adverse partiesLincoln Prop. Co. v.
Roche 546 U.S. 81, 89 (2005) (citingtrawbridge v. Curtiss7 U.S. 267, 267, 2 L. Ed. 435
(1806)).

Moreover, because Plaintiff's fethlquestion claims failsee suprathe Court has no
hook for supplemental jurisdictionWhen all federal claims are dismissed before trial, state
claims“generally should be dismissed as WelBrooks v. Rothe577 F.3d 701, 709 (6th Cir.

2009). Consequently, the Undersigned recomdeedismissing the stataw claims See Mathis
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v. Doctor's Hosp. (WestiNo. 2:12¢ev-358,2012 U.S. Dist. LEXIS 80190 *90 (S.D. Ohio June
11, 2012)(adopting recommendation not to exercise supplemental jurisdiatih@ne federal
claims failed).
V. CONCLUSION

Plaintiff's request to proceeth forma pauperisis GRANTED. However, havig
performed an initial screen amfalr the reasons set forth above, RECOMMENDED that the
CourtDI SM1 SS Plaintiff's Complaint

Procedur e on Objectionsto Report and Recommendation

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objettidhese
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A Judge of this Court shall makie aovo
determination of those portions of the Report or specified proposed findings or recaatiorend
to which objection is made. Upon proper objections, a Judge of this Court may accepiprrejec
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recommit this matter to the Magistrate Judge with istsic 28 U.S.C.

8 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the District Judge ritheeReport
and Recommendatiae novg and also operates as a waiver of thbtrig appeal the decision of
the District Court adopting the Report and Recommendat8ee Thomas v. Ard74 U.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).



IT IS SO ORDERED

Date:June 16, 2017 /s/Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




