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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
YOLANDA KYEREMEH, et al.,
Plaintiffs, CaseNo. 2:17-CV-497

V. JUDGE ALGENON L. MARBLEY

M agistrate Judge Jolson
JEFFERSON B. SESSIONS, 111, et al.,

Defendants.

OPINION & ORDER

This matter is before the Court on Plainti#éfeing Kyeremeh’s and Yolanda Kyeremeh'’s
Motion for Summary Judgnme. (ECF No. 11). The GovernmeResponded. (ECF No. 14).
The deadline for filing a Reply has passed, witHilireg from the Plaintiffs. For the following
reasons, Plaintiffs’ Motion for Summary Judgemer@BANTED and the case REVERSED
and REMANDED to the United States Citizenshipcdalmmigration Services (“USCIS”).

I. BACKGROUND

Mr. Aning Kyeremeh arrived in the UndeStates from Ghana on March 14, 2008. He
had a B-2 visa authorizing him to staytie United States until September 13, 2008, but he
remained in the United States thereafter. From 2009 to 2012, Mr. Kyeremeh had three
unsuccessful marriages. On April 9, 2009, Mrekgmeh married Lynsey Ann Rose, a U.S.
citizen, but the marriage was annulled ied@mber 2009. On March 4, 2010, Mr. Kyeremeh
married Laketisha Henderson, also a U.S. citizen. On June 18, 2010, Ms. Henderson filed a
Form 1-130, Petition for Alien Relative. Ms. Ki@erson did not appearrfthe interview with

USCIS in January 2011. In February 2011, tlhw€enment began removal proceedings against
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Mr. Kyeremeh. (ECF No. 1-5 at 3). @pril 6, 2011, Mr. Kyeremeh and Ms. Henderson
divorced.

One month later, on May 10, 2011, Mr. Kyeremedwrried again; this time to Ms. Amber
Nicole Gilliam. On June 20, 2011, Ms. Gillidited a Form [-130 for Mr. Kyeremeh. USCIS
interviewed Mr. Kyeremeh ands. Gilliam individually on zcember 20, 2011. (ECF No. 1-5
at 3).

Ms. Gilliam and Mr. Kyeremeh offereaisistent answers about some details of
their relationship. As the USCIS found indscision denying Ms. Gilliam’s Form 1-130:

Ms. Gilliam’s testimony and [Mr. Kyeremeh’s] testimony were consistent with
respect to their claimed marital adds: 4313 Chesford Road, Apartment 3,
Columbus, Ohio; that they first metabirthday party through an individual
named Master Geboah, in January 2018 they went on their first date in
January 2011, and that they went topkebees; that [Mr. Kyeremeh] asked Ms.
Gilliam to marry him on April 15, 2011hat the beneficiary had invited Ms.
Gilliam to his house for dinner, which casted of rice stew and chicken; they
were married on May 10, 2011; after the wedding they went to a Chinese
restaurant, and then they went hothet Ms. Gilliam has a daughter named
Takaiyuh Gilliam, who lived with the couglthat Ms. Gilliam worked as an
STNA at Regency Manor, and her waghedule was typically from 2:30pm to
10:30pm, but her days varied; that [Miyeremed] was not working because his
employment authorization had expiredAingust 2011; that neither of them had
breakfast on the morning of the intervietvat [Mr. Kyeremeh] met Ms. Gilliam’s
mother and father, and brother MauriaeMaurice’s 50th birthday party in
August 2011; that [Mr. Kyeremeh] has ancle in New Jersey; that [Mr.
Kyeremeh’s] parents reside in Ghana, and Ms. Gilliam has spoken to them over
the telephone.

ECF No. 6-3 at 8.

But Ms. Gilliam and Mr. Kyeremeh gawd#fering accounts of other details of their
relationship. According to M$illiam, Mr. Kyeremeh “did not know Master Geboah before the
birthday party” in January 2010. (ECF No. 6-8at About two weeks after they met at the
party, they talked “once or twice a day wtil their first date in January 2011.1d(). Mr.

Kyeremeh gave her a ring when he proploséracy Williams, Christian, Adam, and Abena



came to their wedding, and “everyone but Abeeat to a Chinese restaurant after the
wedding.” (ECF No. 6-3 at 9). Mr. Kyerembhd been living at the apartment on Chesford
Road since March or April 2011, and she movedith him there the day of the wedding. She
says that she only moved clothes to Mr. Kyesbia apartment. Ms. Gilliam’s daughter also
lived with Ms. Gilliam and Mr. Kyeremeh. M&illiam told the interviewer that her daughter
was staying with Ms. Gilliam’s parents in Westdlhia and had been in West Virginia since the
Saturday before the interview.

According to Mr. Kyeremeh, “Master Geah was a longtime friend from back in
Ghana.” (ECF No. 6-3 at 8). After he met Mdlli@n at the party, they did not see or speak to
each other until December 2010d.]. He did not give Ms. Gilliam a ring when he proposed but
bought one afterwardsld( at 9). Tracy Williams, ChristraAbu, and Esther attended their
wedding, and “everyone but Esther went Bhanese restaurant after the weddingd. &t 9).
When he married Ms. Gilliam, he was residaign apartment on Atiéic Avenue, and Ms.
Gilliam moved in with him theréyight after the wedding.” Thegnoved to Chesford Road in
June 2011. When Ms. Gilliam moved in witti. Kyeremeh, “she brought clothes, her
daughters’ toys, and her daughter’s TVId. @t 9). Mr. Kyeremeh told USCIS that Ms.
Gilliam’s daughter had been with them since Briday before the interview and that they
dropped her off with a babysitter in Colbos before going tthe interview.

In addition to these inconsistencies,@S concluded that Mr. Kyeremeh and Ms.
Gilliam did not live together at the Chesfdkdad address. On Mr. Kyeremeh'’s June 2011
application for an apartment at Chesford Rded;does not indicate a marital status, and the
section for ‘Spouse’s Name and DateBafth’ is left blank.” (ECFNo. 6-3 at 9). He did not list

Ms. Gilliam as one of his six pgonal references or as hisengency contact. USCIS also



contacted the community director of the apa&rnincomplex on Chesford Road. The community
director recognized Mr. Kyeremets living at the complex “butid not recognize the photo of

Ms. Gilliam as a tenant.” (ECNo. 6-3 at 9). USCIS also spoke with the landlord for the
apartment where Ms. Gilliam lived before marrying Mr. Kyeremeh. “[T]he landlord . . .
confirmed in February 2012 that Ms. Gilliam and daughter were the residents of that address,
and the landlord stated that she hegslded there since November 2009d.)( A neighbor
provided the same information.

Based on these discrepancies, USCIS sent Ms. Gilliam a Notice of Intent to Deny
(NOID) the Form 1-130 petition on February 2812. In response to this NOID, Ms. Gilliam
attempted to explain some of the inconsistesiciehe said that she was mistaken that Mr.
Kyeremeh had given her a ring when he proposed; that she had actually moved in with Mr.
Kyeremeh at the Atlantic Avenue apartment; that lekpt several of her things at her old address
because she did not want to break her lease thérspent “most of the time” at the Chesford
Road apartment. She stated that Mr. Kyerehsehhelped arrange for her daughter to go to
West Virginia but was afraid that saying her dateg was in West Virgia “would be construed
negatively by the interviewing officer.” (ECF No. 6-3 at 10). Mr. Kyeremeh submitted an
affidavit stating the same clarifications about their addresses and where Ms. Gilliam’s daughter
was during the interview.

“On March 28, 2012, USCIS denied Ms. Gilliam’s Form 1-130 . . Id’).( Ms. Gilliam
appealed, and the BIA affirmed the decistonNovember 2012. While the denial of the
decision was on appeal, Mr. Kyeremefhialdced Ms. Gilliam, in July 2012.

On December 24, 2012, Mr. Kyeremeh married Yolanda Kyeremeh. Like Ms.

Henderson and Ms. Gilliam, Mrs. Kyeremided a Form 1-130 on March 29, 2013. The USCIS



found that Mrs. Kyeremeh had “mjgter] burden of proof in deamstrating the bona fide nature

of [her] marriage to [Mr. Kyaameh] by clear and convincing evidence.” (ECF No. 6-3 at 13).
Nevertheless, USCIS sent Mrs. Kyeremat@D on June 13, 2014 because USCIS found “that
there is substantive and prolvatievidence of Mr. Kyeremeh'’s attempt to obtain a benefit
through a fraudulent marriage to Ms. Gilliam.” (ECF No. 1-1 at 4). Mrs. Kyeremeh responded
with a letter from her attorney. On Octold®, 2014, USCIS denied Mrs. Kyeremeh’s Form I-
130 petition. Mrs. Kyeremeh appealed, andBh& remanded with instructions for the USCIS

to more fully address the evidence Mrs.gfgmeh brought forwardJSCIS issued another

NOID on December 21, 2015 and a final decision on January 25, 2016. The BIA affirmed on
September 12, 2016. (ECF No. 1-10 at 2).

Plaintiffs Yolanda Kyeremeh and Aning &xemeh filed their complaint on June 9, 2017,
alleging that USCIS’s decision violated the Adistrative Procedure Act because the decision
was “arbitrary, capricious, an abuse of discret@mtherwise not in accordance with law,” that
the decision was “contrary to constitutional tighower, privilege, ormmunity,” that the
Kyeremehs were denied due prsgeand that the decision wasred by res judicata. (ECF No.

1 at 15-16). Plaintiffs also agkéor declaratory judgent “that there is not substantial and
probative evidence supporting a finding that tppraval of Mrs. Kyeremeh'’s Petition is barred”
because Mr. Kyeremeh'’s previous marriage to Ms. Gilliam was a sham and “that USCIS acted
contrary to law when it post hoc modified the staty and regulatory basis for an already-issued
denial.” (ECF No. 1 at 16). Plaintiffs have a&sked for attorney fees and costs under 5 U.S.C.
§ 504, 28 U.S.C. § 2412, 28 U.S.C. § 1920, and Fed. R. Civ. P. 5&{dt 17). The Plaintiffs

filed the instant Motion for Summary JudgmentMay 16, 2018, which is now ripe for review.

Despite Plaintiffs’ multiple claims in their complaint, on summary judgment they have only



argued the issue of whether the USCIS’s sleniviolated the APAand whether the USCIS
erred in finding substantial elence of fraud. Thus, thisoQirt does not address Plaintiffs’
constitutional claims, res judicata argunsemtr request for fees and costs.
1. STANDARD OF REVIEW

Typically, summary judgment is proper “if the movanbws that there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a). When reviewing an agedegision, however, the standard is different.
Alexander v. Merit Sys. Protection B@l65 F.3d 474, 480 (6th Cir. 1999) (quotMgqnesota
Dep’t of Jobs and Training v. Merit Sys. Protection,BI5 F.2d 179, 182 (8th Cir. 1989)).

An agency decision can only be set asidei#f “arbitrary, capricious, an abuse of
discretion or otherwise not in accordance with laBdngura v. Hansem34 F.3d 487, 502 (6th
Cir. 2006) (citing 5 U.S.C. § 706(2)(A)). Thisageferential standard. An agency’s decision is
arbitrary and capricious when

the agency has relied on factors whiadn@ress has not intended it to consider,

entirely failed to consider an impontsaspect of the problem, offered an

explanation for its decisiondhruns counter to the ewddce before the agency, or

is so implausible that it could not becebed to a difference in view or the

product of agency expertise.
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins, @63 U.S. 29, 43 (1983). The
reviewing court looks only to #éhrationale articulated by theawy in its decision, but “even
when an agency explains its decision with less tldeal clarity, a reviewg court will not upset
the decision on that account if the agéa@ath may reasonably be discernettl’ (quoting
Alaska Dep’t of Env’t Conservation v. EP240 U.S. 461, 497 (2004)). In making this

determination, the Court is confined t@ thvidence in the administrative recoflexander v.

Merit Sys. Protection Bd165 F.3d at 48@Qian Tian v. United Statedlo. 1:15cv264, 2017



U.S. Dist. LEXIS 10746, at *3 (S.D. Ohio Jul®,12017). The reviewing “court is not permitted
to reweigh the evidence nor may a court stistiits judgment for that of the agency’s
judgment.” Qian Tian 2017 U.S. Dist. LEXIS 10746, at *4-5.

To determine whether an agency’s decisios w@ntrary to law, ls Court looks to the
law that applies to petitions for immediate teda visas. A U.S. citizen may submit a Form I-
130 petition on behalf of an mmgrant immediate relative foave that relative be given
preference status. 8 U.S.C. § 1154(b). Butjrtimaigrant cannot be giveoreference status if
an immediate family member previously petigonfor or was given preference status based on
“a marriage determined by the Attorney Generdlawe been entered into for the purpose of
evading the immigration laws, or . the Attorney General has determined that the alien has
attempted or conspired to enter into a marriagéhfe purpose of evadirthe immigration laws.”
8 U.S.C. § 1154(c). As iBangura “a determination of marriage fraud made pursuant to §
204(c) must be supported by substantial and pirabavidence. Therefer this Court must
overturn any finding of marriageaud not supported by subst@ahiand probative evidence.”
Bangura 434 F.3d at 502-503.

[11.ANALYSIS
A. Denial of Immediate Relative Visa under APA Standards

Mr. and Mrs. Kyeremeh argue that ti8CIS’s decision to deny Mrs. Kyeremeh'’s
petition for immediate relative visa on behallfMr. Kyeremeh was arbitrary, capricious, an
abuse of discretion, and otherwisa in accordance with the lavithe Kyeremehs argue that the
USCIS acted improperly by discounting the Kyeremevidence with the statement that “such
documents are easily fabricated.” (ECF N@ &t 14; ECF No. 11-1 at 24). The Kyeremehs

also argue that the USCIS ingperly shifted the burden to tikgreremehs to show that Mr.



Kyeremeh'’s marriage to Ms. Gilliam was not aud and that the USCIS erred in finding that
Mr. Kyeremeh'’s marriage to Ms. Gilliam wastidulent. The Government responds that USCIS
considered all the evidence amekcided that the Kyeremehs'’idgnce was unpersuasive and that
Plaintiffs are simply attempting to have thisutt reweigh the evidendbat USCIS considered.

First, the Kyeremehs argue that the USCIbrdit adequately consider their evidence of
the legitimacy of Mr. Kyeremeh’s marriage to M&lliam. They argue that the USCIS erred in
saying that the evidence the Kyeremehs predemés “easily fabricated” because “it should not
be presumed that the petitioner’s evidencelgefar contrived or thatny adverse inference
which may be drawn applies to the sequeasfaavents surrounding the prior marriagd/fatter
of Pate| 19 I&N Dec. 774, 784-85 (BIA 1988).

The Kyeremehs submitted several documents in an attempt to show that Mr. Kyeremeh'’s
marriage to Ms. Gilliam was not a frau@the Kyeremehs submitted mail from GEICO
Insurance addressed to Mr. Kyeremeh and Ardiiam at the Chesford Road address and
listing Mr. Kyeremeh as the policyholder and Mdlli@n as the driver; the Chesford Road lease
that lists Amber Gilliam as apccupant; a “Resident Ledger” shiog that Ms. Gilliam paid an
application fee for an apartment in Aug@étL1; photos of Mr. Kyeremeh and Ms. Gilliam
together; more mail from GEICO; AEP and AT&llls; information from the Franklin County
Auditor’s website showing that “JE Warren Prdjees, LLC owns several properties,” including
Ms. Gilliam’s address from before her marriagé/tlo Kyeremeh; a vehicle damage report from
June 2011, that has Mr. Kyeremeh as the drimdrMs. Gilliam as a witness; a 2011 tax return
for Ms. Gilliam and Mr. Kyeremeh that was sutied as Married filing jointly; an envelope
addressed to Ms. Gilliam and Mr. Kyeremeh at Chesford Road in December 2011; and mail from

Weddings Are Us sent to Mr. Kyeremeh and. dliam in May 2011, at the Atlantic Avenue



apartment. (ECF No. 6-3 at 11-12). USCISdféesred some explanation for why it discounted
the documents, so it cannot be said that USGI&dféo consider the evishce at all. But even
under arbitrary and capriciousview, “the BIA must prowe analysis beyond ‘cursory,
summary, or conclusory statementsGuts v. Lynch623 F. App’x 304, 306 (6th Cir. 2015)
(quotingDaneshvar v. Ashcrqf855 F.3d 615, 626 (6th Cir. 2004))JJSCIS only stated that
“the documentary evidence provdles of little probative value in refuting the conclusion that
Ms. Gilliam and the beneficiary’s marriage washam” and that “[sJuch documents are easily
fabricated.” (ECF No. 6-3 at 14). This eapation is conclusory and renders the USCIS’s
decision arbitrary and capricioués the BIA has stated before

because documents showing joint immotax returns and bank accounts are

generally considered to be evidenaportive of a bona fidmarital relationship,

in the absence of an objective basithi record for discrediting the evidence,

dismissal of such evidence as indicatfe financial btinot necessarily a

marital commitment, as argued by the $=vn the case before us, would be

unwarranted.
Matter of Patel 19 I&N Dec. at 785. Therefore, this casREMANDED to the USCIS for
additional consideration of the Kyeremeh’s documentary evidence.

The Kyeremehs also argue that the US@hproperly shifted the burden to Mrs.

Kyeremeh to show that Mr. Kyeremeh’s margag Ms. Gilliam was not a sham. The USCIS

acted properly in shifting the burden to Mrs. Kgmieh. Once “there is evidence in the record to

1 Although the Sixth Circuit has disssed the inadequacy of conclusory statements mostly in the
context for reviewing an agency decision fousd of discretion rather than arbitrary and
capricious review, such analysisailso relevant here. An agenauses its disetion if it acts
arbitrarily. See, e.gCaesar v. Hartford Life & Accident Ins. Cd64 F. App’'x 431, 434 (6th

Cir. 2012) (applying arbitrary and aagious review to discontinuarof disability benefits, an

area in which the plan admstrator has discretionfhao v. U.S. Dep’t of Justic265 F.3d 83,

93 (2d Cir. 2001) (“An abuse of discretionyrae found in those circumstances where the
Board’s decision provides no rational explanatioexplicably departs from established policies,
is devoid of any reasoning, ooritains only summary or conclus@tatements, that is to say,
where the Board has acted in ahitary and capricious manner.”).

9



indicate that the beneficiary ideen an active participantammarriage fraud conspiracy, the
burden shifts to the petitioner to establisht the beneficiargid not seek nonquota or
preference status based oprior fraudulent marriage.Matter of Kahy 19 1&N Dec. 803, 806—
07 (BIA 1988). The USCIS applied an even higstandard, requiring theto be “substantial
and probative evidence” of a fraudulent marriageteeshifting the burden. (ECF No. 1-5 at 2).
Even requiring there to be substantial anmbptive evidence of marriage fraud, the USCIS
properly shifted the burden to Mrs. Kyeremédte Kyeremehs argue that the BIA should have
credited Ms. Gilliam’s and Mr. Kyeremeh's affidts more heavily than it did. That is an
analysis this Court doe®t engage in on review of the O8 and BIA decisions. The question
for purposes of burden shiftingugether there was substangaidence in the record, not how
the USCIS should have weighed the Kyeremekglence. The evidence that the USCIS
pointed to—several discrepancies in testimang doubts about whether Ms. Gilliam in fact
lived with Mr. Kyeremeh—wasubstantial evidence that shifted the burden to Mrs. Kyeremeh.

The Kyeremehs have also argued that th€IS3Xrred in finding that Mr. Kyeremeh'’s
prior marriage to Ms. Gilliam was fraudulentedause this Court is remanding the case, it will
not consider whether the USCIS erred in reacktsgubstantive conclusion of marriage fraud.

IV.CONCLUSION

For the foregoing reasons, the USCIS’s decision to deny Mrs. Kyeremeh’s Form 1-130
Petition was arbitrary and capricious. Rtdfs Motion for Sunmary Judgment IGRANTED.
This case is therefoREVERSED and REMANDED to the USCIS for further proceedings.

IT 1SSO ORDERED.

s/Algenon L. Marbley
UNITED STATESDISTRICT JUDGE

DATE: March 11, 2019
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