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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DAVE MUSTO, et al.,

Plaintiffs,
Case No. 2:17-cv-506
Judge JamesL. Graham
V. Magistrate Judge Elizabeth P. Deavers
PAULA ZARO,
Defendant.

REPORT AND RECOMMENDATION

This matter is before the Court on Defendargsponse (ECF No. 49) to the Court’s
Show Cause Orders (ECF Nos. 47 and 48)Rianhtiffs’ response to Defendant’s response
(ECF No. 50). For the reasons that follow, RECOM MENDED that default not be entered
against Defendant at this juncture.

I

This action was removed to this Coudrfr the Delaware Court of Common Pleas on
June 12, 2017. (ECF Nos. 1, 2.) ThereafterQbert issued a Preliminary Pretrial Order,
establishing a case schedule. (ECF No. Gi)November 29, 2018, this matter was set for
mediation on December 12, 2018 (“the first medi&l), through the Court’s Settlement Week
program. (ECF No. 17.) Defendant, represgite counsel, requested (ECF No. 18) and was
granted leave to ptecipate in the mediation by telepho(eCF No. 19). Mediation was
unsuccessful.

On March 30, 2018, the Court gtad in part and denied part Defendant’s Motion to

Dismiss. (ECF No. 24.) Upon the Court’'s Ord@&€F Nos. 26, 30), the parties reported that a

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2017cv00506/203557/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2017cv00506/203557/52/
https://dockets.justia.com/

second mediation, conducted in person, would kb&uus(ECF No. 31.) The Court referred this
matter to mediation and directecktparties to contact the assigmeediator to arrange a date for
the mediation. (ECF No. 35.) In light okthheferral to mediation, the Court suspended the
deadlines for Defendant to respond to the dampand for filing dispositive motions. (ECF
No. 36.) On July 27, 2018, the parties repotted the mediation scheduled for June 26, 2018
(“the second mediation”), did not proceed becddstendant, through counsel, advised Plaintiffs
on June 25, 2018, that she was unable to attenchédiation in person because her childcare
arrangements had fallen through. (ECF Nos. 37, 38.) While Defendant remained willing to
mediate, Plaintiffs were no longmterested in mediation.Id)

On August 6, 2018, counsel for Defendant moveddave to withdraw. (ECF No. 41.)
On the same day, the Court issued an Order, warning Defendant that her failure to object would
result in the grant of the motiodECF No. 42.) The Court alswdered that Defendant’s answer
to the Complaint was due by September 20, 20ld8.af 2.) Although Defendant was provided
an opportunity to object her counsel’s requestitbdraw and expressly wiaed that her failure
to object would result ithe grant of the motiond. at 1; ECF No. 43), there nevertheless was no
objection to the motion to withdraw. Orugust 28, 2018, the Court granted defense counsel's
motion to withdraw and schedd a status conference, teyephone, for September 19, 2018.
(ECF No. 44.) The Court specifically aduisBefendant that she was “expected to fully
participate in the litigation, including the upcomsigtus conference, either personally or with
the assistance of substitute counseld. &t 2.) The Court also doted the Clerk to mail a copy
of this Order to Defendant Zaro at the addrksted on her counsel’'s técation (ECF No. 43):

48 Wapping Road, Kingston, Massachusetts 023B&F No. 44 at 1.) However, the docket



reflects that the Clerk erroneously mdikkhe Order to 45 Wapping Road, Kingston,
Massachusetts 02364L.d)

While counsel for Plaintiffs appeared andswaady to participati®r the conference on
September 19, 2018, Defendant failed to appedrdé not otherwise infon the Court of her
unavailability. (ECF No. 45.) Accordingly, @eptember 21, 2018, the Court, unaware at that
time that the Clerk had mailed the Ordetiagtthe conference tine wrong address for
Defendant, issued a Show Cause Order, ord®&efgndant to show cause within fourteen days
why the Court should not enter default againstfbefailure to appear and defend (“the first
Show Cause Order”).Id.) On October 9, 2018, the firsh&v Cause Order was returned as
undelivered because the Clerk mistakesdpt it to the wrong addressSe¢ ECF No. 46
(reflecting Defendant’s mailing address asM&pping Road, Kingston, Maachusetts, and the
following notations: “Return to Sender[.] No MReceptacle[.] Unable to Forward”); ECF
Nos. 43, 45 (reflecting that Defendant’s addres 48 Wapping Road, not 45 Wapping Road).)
The Court therefore directed tlderk to update the docket tdfleet that Defendant’s correct
address is 48 Wapping Road, Kingston, Massattai82364. (ECF No. 47 at 1.) The Court
then ordered Defendant to show cause witbinteen days why the Court should not enter
default against her for failure to appeadalefend at the confemce on September 19, 2018.
(Id.) The Court specifically advised Defendardttdefault judgment could be entered against
her if she failed to respond tbis Show Cause Orderld()

In a letter to the Coudated October 24, 2018, and docketed on October 29, 2018,
Defendant asks that default not be entered aplagndecause notice of the status conference on
September 19, 2018, was mailed to the wrong add(E€3- No. 49 at 1 (“Defedant’s letter”).)

Defendant advises that she now lives in hapstate and has attempted, unsuccessfully, to



secure new counsel in this caskd.)( She represents that camgito Ohio in person “for the
many times the plaintiffs want to have a distos” imposes an “undue hardship financially” on
her family. (d. at 1-2.) She asks for additional timesémure counsel in thigigation, for the
Court “to help cure the demandsf'this litigation while she findsounsel, and that the Court set
a trial date. 1d.)

In response, Plaintiffs comid that Defendant’s letter isngply another example of her
failure to take her obligations in this case selypu$ECF No. 50 at 1.) Plaintiffs ask the Court
to enter default against Defendant, complainiraj bier conduct establishédisrespect to this
Court, including that certain of Defendant’ presentations related to her unavailability to
participate in person in the first andcond mediations were untrue becairter, alia,
Defendant wanted to attend a dog show in Florida; that Defendant failed to respond to her prior
counsel’s motion to withdraw (ECF No. 41); tisfendant failed to file her answer to the
Complaint by September 20, 2018; that Defendaitihowt justification, failel to appear for the
status conference on September2(¥,8; that Defendant’s lettdoes not explain her failure to
appear for the conference on September 19, 201&rdrilure to timely file her answer by
September 20, 2018, even though she was aware of these deadlines. (ECF No. 50 at 1-3.)
Plaintiffs go on to contend that Defemdfa proffered excuses, includinignter alia, her belated
attempt to secure new counsel and her disingehand unsubstantiategsartion that litigating
this action in Ohio imposes an undue burdehemn warrant the entry of default against
Defendant. Id. at 3—-6.)

.
Federal Rule of Civil Procedure 55 setglidhe two-step sequential procedure for

obtaining default judgment. A party must firspapfor and obtain an entry of default from the



Clerk. Fed. R. Civ. P. 55(a). The Clerk mester default “[w]hera party against whom a
judgment for affirmative relief is sought has éallto plead or otherwise defend, and that failure
is shown by affidavit or otherwise[.]Td. “It is well settled that an entry of default is a
prerequisite to entry of a defia judgment under Rule 55(b) Baechel v. Republic Sorage Sys.,
LLC, No. 5:16-cv-1403, 2016 WL 7115947, at *1-2 (N.D. Ohio Dec. 7, 2016). “Judgment by
default is a drastic step wiichould be resorted to only in the most extreme casésted

Coin Meter Co., Inc. v. Seaboard Coastline RR., 705 F.2d 839, 845 (6th Cir. 1983). Notably,
“[t]rials on the merits are favored in federal courts[lyl. at 846;cf. United States v. $22,050.00
U.S Currency, 595 F.3d 318, 322 (6th Cir. 2010) (“In gemle our cases discussing motions to
set aside default under Rule 55(c) are extreriwelyiving to the defaulted party and favor a
policy of resolving cases on the merits insteadrothe basis of procedunalissteps.”) (citations
omitted).

Finally, the Court notes th&tefendant is proceeding without the assistance of counsel.
Courts have a duty to “liberally construe theefs of pro se litigants and apply less stringent
standards to parties proceeding pro s@tio parties repreated by counsel.Bouyer v. Smon,

22 F. App’x 611, 612 (6th Cir. 2001).
1.

Having considered the proceduhistory in this case, trerguments of the parties, and
the applicable law, the Undegsied concludes that entry of deltaagainst Defendant pursuant to
Rule 55(a) is not approptie at this juncture. As detailabove, both the Order setting a status
conference on September 19, 2018 (ECF No. 44jtentirst Show Cause Order (ECF No. 45)
were inadvertently sent to Defendant at the \graddress. Defendant therefore had no notice of

the status conference. Accongly, her failure to appear #te conference on September 19,



2018, and failure to respond to the first Show$&aOrder are excused based on this record.
Notably, Defendant timely responded to the seicBhow Cause Order (ECF No. 47) once it was
sent to the correct address. (ECF No. 49.)

While Defendant failed to respond tet@omplaint by September 20, 2018 (ECF No.
42), the Undersigned construesf@®elant’s response to the second Show Cause Order (ECF No.
49), see Bouyer, 22 F. App’x at 612, as a request foreattension of case deadlines, including
the deadline to file a response to @amplaint. Considering Defendanpso se status, that
default is a drastic remedy, and the prehce for resolving cases on the mesis, e.g., United
Coin Meter Co., Inc., 705 F.2d at 845-46, Defendant’s belategliest for an extension should
be granted and her failure to arsvghould not serve as a basisdatering default at this time
based on the present recofdf. Seyev. Cnmty. Yellow Cab NK Mgnt. L.L.C., No. 10-cv-234,
2011 WL 3739142, at *3 (E.D. Ky. Aug. 2, 2011) (considerintgr alia, the defendants would
not be unduly prejudiced, tlsrong preference for decidimgses on the merits, and the
plaintiff's “pro se status and general unfamiliarity with the legal process|[,]” and recommending
thatpro se plaintiff's motion to set aside entry default even “though plaintiff's failure to
respond timely to the counterclaims is troubling”) (citations omitesipted by 2011 WL
3739039 (E.D. Ky. Aug. 23, 2011).

Finally, Plaintiffs ask the Court to considDefendant’s failure to respond to her
counsel’s motion to withdraw and Defendant’sueal to appear in persdor the first mediation
as examples of Defendant’s lack of respect fr @ourt and as bases femtering default. (ECF
No. 50 at 1-2.) The Undersigned disagreesa peeliminary matter, Defendant’s decision not
to respond to her former counsel’s motiomithdraw (ECF No. 41) does not demonstrate

disrespect for this Court or ligion. Instead, the lack ofsigonse simply reflects Defendant’s



agreement with her former counsel that good caugsts for their withdrawal as her counsel
from this action.See also ECF No. 49 at 1 (reflecting Bendant’s dissatisfaction with her
former counsel). In addition, &htiffs’ contentions regarding Bendant’s failure to appear in
person for the first mediation because shate@to attend a dog show in Florideg ECF No.
50 at 1-2) are unsworn assertioisee Fed. R. Civ. P. 55(a) (requirinigter alia, that failure of
a party against whom judgment for affirmatiedief has failed to plead or defend must be
“shown by affidavit or otherwise”Nationwide Prop. & Cas. Ins. Co. v. Janis, No. 1:08-cv-
00153, 2008 WL 2762375, at *2 (M.D. Pa. July 11, 2008p(Show that a party ‘has failed to
plead or otherwise defend . . . by affidavit or otfise’ means, quite simply, to attest by a sworn
statement or unsworn declaratiorden penalty of perjury, 28 U.S.€.1746 . ..."). Even if the
Court considered these assertions, howevesmuild be unjust to accept them without first
giving Defendant an opportunity to respond.ahy event, these assertions, standing alone, do
not warrant the entry of default, considering theord as a whole, givethat default is a harsh
remedy, and this Court’s preferencaésolve cases on their meritSee United Coin Meter Co.,
Inc., 705 F.2d at 845-46.
V.

For all these reasons, itRECOMMENDED that Plaintiffs’ request for the Clerk to
enter default bOENIED at this juncture. It iFURTHER RECOMMENDED as follows:

1. Defendant’s obligation to respond to the Complaint be suspended, pending
issuance of a new case schegals described below;

2. The Undersigned conduct a ggatonference, by telephomethin forty-five (45)
days from the date of an Order adoptihiy Report and Recommendation and that the

Undersigned thereafter issue a new case scheddaleding a new deadlenfor responding to the



Complaint (with a reminder warning Defendardttehe must comply with new deadlines or
timely file a motion for extenien supported by good cause);

3. The dates for the final pretrial confecerand trial (ECF No. 40) be vacated and
rescheduled following the issuance afeav case schedule by the Undersigned.

The Clerk isSDIRECTED to send a copy of this Repaiid Recommendation via regular

and certified mail to Defendant Paula Zatagl8 Wapping Road, Kingston, Massachusetts

02364, and to indicate on the docket the fact of mailing.

PROCEDURE ON OBJECTIONS

If any party seeks review by the Districtd@je of this Report and Recommendation, that
party may, within fourteen (14) days, file aserve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in
guestion, as well as the bafis objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must Bed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttieg failure to object to the Report and
Recommendation will result in a waiver of the rightiémovo review by the District Judge and
waiver of the right to appeal thedgment of the District CourtSee, e.g., Pfahler v. Nat1 Latex
Prod. Co., 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Qullivan, 431 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,

appellate review of isgs$ not raised in those objections is waivBdbert v. Tesson, 507 F.3d



981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategige’s report, which fails to
specify the issues of contention, does not suffigeréserve an issue for appeal . . . .”) (citation
omitted)).

IT ISSO ORDERED.

Date: November 19, 2018 Eizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE




