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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CLINTON J. DADE,
CaseNo. 2:17-cv-552

Plaintiff, :
V. : JUDGE ALGENON L. MARBLEY
FRANKLIN COUNTY, OHIO, etal, : Magistrate Judge Chelsey M. Vascura
Defendants.

OPINION & ORDER

This matter comes before the Courtl@fendants’ Motion foSummary Judgment.
(ECF No. 21). For the reasons below, thereaims no genuine dispute of material facts.

Defendants’ Motion i$SRANTED.

l. Background
A. Procedural Background

Plaintiff Clinton J. Dade was employed the Franklin County Sheriff's Office from
September 2015 to August 2016. After he was fiRddintiff brought thissuit against Franklin
County, Ohio; Dallas Baldwin, Franklin County Siffein his official capacity; and Zachary
Scott, the former Franklin County Sheriff, in his individual and officagbacities. Plaintiff
alleges that Defendants interfered with foastitutionally guaranteed right to freedom of
intimate association and, because Defendants did so under color of law, are liable under 42
U.S.C. § 1983. Plaintiff requests reinstatembatk pay and actual damages, compensatory and
punitive damages, attorneys’ fees, and injunatdlief declaring the relevant Franklin County

Sheriff's Rule of Conduct to beoastitutionally vague and overbroad.
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Plaintiff filed his Complaint (ECF No. i) June 2017. Defendants subsequently filed a
Motion for Summary Judgment (G No. 21) to which Plairffifled a memorandum contra
(ECF No. 26). Defendants filed a reply. (EQB. 28). This is now ripe for review.

B. Factual Background

Plaintiff was a probatiary Sheriff's Deputy, hiredn September 14, 2015. (ECF No.
20, Ex. 4). Plaintiff was given paperworktlwing the Sheriff Office’s (“the Office”)
employment policies, including policies concagnprobationary employees. (ECF No. 20 at 27;
ECF No. 20, Ex. 8). Plaintiff was informed thas probationary period was one year, and that
“during the one year probationapgriod that follows the employeehire date,” a probationary
employee “can be removed from service without cause at any tikde.The Office also
maintains rules of conduct for its employee<CENo. 20, Ex. 32). Plaintiff received a copy of
these regulations during his maig. (ECF No. 20 at 131). Two rules relevant here are AR102.19
and AR102.29. The first, AR102.19, is titled “Asgation with Wrong Elements,” and reads in
full:

Personnel will avoid association or degbrwith persons whom they know, or

should know, are persons under criminal stigation or indictment, or who have

a reputation in the community or thefioé for involvement in felonious or

criminal behavior, except as necessarthtoperformance of official duties, or

when unavoidable because of other persmiationships. (ECF No. 20, Ex. 32).
AR102.29 is titled “Unbecoming Conduct,” and reads in full:

Personnel will conduct themselves at all times, both on and off duty, in such a

manner as to reflect most favorably on the Office. Unbecoming conduct will

include that which brings the Office intlisrepute or reflects discredit upon the

individual as a member of the Office thiat, which impairs the operation, or

efficiency of the Office or the individualld,)

On May 1, 2016, the Office received email from Michelle Whitehall making

allegations against Plaintiff. Ms. Whitehall aREintiff have two kiddogether, one daughter



and one son, although it appears Plaintiff onlywktlee son was his during the events relevant
here. (ECF No. 20 at 106:19-107:11). Accordin@padendants’ Internaffairs Investigation
file, Ms. Whitehall alleged Plaintiff “had beatber on several occasions.” (ECF No. 17, Ex. 1 at
4). Ms. Whitehall said she had pices of the marks he leftd). Ms. Whitehall also alleged
Plaintiff “consumes alcohol daily drdrinks and drives...and wouldltetories of what he did to
inmates while working at Franklin County Sheriff's Officeld.j

Following Ms. Whitehall's email, the Office oped an internal innatigation. First, the
Office discovered that Plaintiff had a “speed and seat belt convidtiam’March 2016 which
he had not disclosed to the Offi¢ECF No. 17, Ex. 1 at 4). InteahAffairs interviewed Plaintiff
and made multiple efforts to contact Ms. Whitehadl.)( Ms. Whitehall “chose not to
cooperate” with the investigatioso “with the lack of any evehce supporting her allegations,”
Internal Affairs recommended tlwase be closed as “unfoundedd. (at 6). However, Plaintiff
was reprimanded for failing to report his speed and seatbelt violation.NBECIO at 43:12-22).

On August 9, 2016, officers from the Columbus Police Department (CPD) responded to a
“domestic violence/assault” inmahg Plaintiff and Ms. Whitehall. (ECF No. 20, Ex. 2 at 3).
Both parties gave statements, which agkemiaonly certain facts dm the evening. In a
statement to the Office, Plaifitsaid “at around 1am, | was toly my sons mother [sic] that |
could come over and she would preform [sic] @&t on me.” (ECF No. 19, Ex. 2 at 6). Ms.
Whitehall met Plaintiff in his car, where the twdked and drank wine; when they finished the
wine, Plaintiff “drove to a nearby band purchased a few beers to god: at 3). Although Ms.
Whitehall began to perform fellatio, at somemiahe stopped, and “an argument erupted about
whether Deputy Dade’s girlfriel was around their son,” at whipoint Plaintiff asked Ms.

Whitehall to get oubf the car. Id).



At this point, the two stories diverge: Plaff alleges Ms. Whitehallefused to get out of
the car and instead threw a beer at him, so he dialedlg9)1Hg alleges Ms. Whitehall hit him
in the face and tore his shirt; that she re-eutéhe car “while clawig at his face”; that she
placed him in a headlock and he bit her on the stombd)h Plaintiff said that he began to walk
away, leaving Ms. Whitehall in the car, but halized his phone was still in the car, so he
walked back and attempted to drive away. But while he did so, Ms. Whitehall climbed back into
the car, so he stopped the car and dragged handuin to the grass, beéohe eventually drove
away. (d).

In Ms. Whitehall’'s version of events, Ri#if choked her, and ghresponded by hitting
him. Plaintiff allegedly threvher to the ground once they were both out of the car; and when
they were back in the car, Ms. Whitehall alleg¢antiff punched her, biter on the “belly,” and
pulled her out of the carld. at 3-4).

The report from the Columbus Police Departiaetails Ms. Whitehall’s injuries to her
“left eye, scratches on her left arm and leff éd a bite mark about her stomach.” Plaintiff
“sustained a minor cut to his nose and upper ligl’4t 4). Because there were no witnesses,
CPD could not determine a “primary physical aggresstd.). However, the Office’s
paperwork on CPD'’s report goes on to revieey Ms. Whitehall’s allegations from May 2016.

On August 17, 2016, Internal Affairs contattds. Whitehall to seek her cooperation
during the investigation. After multiple cabbsd voicemails, Ms. Whitehall called back,
“advised she was pregnant and theident was merely a misunderstandifgy’hand-written

note in the file dated August 18 remarks thatpy Dade repeatedly has placed himself in bad

! Although there is some confusion about the chronolBmtiff testified in his deposition that Ms. Whitehall was
not pregnant on August 9, 2016 because she had already had the baby. That baby wasérstdaugh at the
time he did not know he was the father. (ECF No. 20 at 110:22-23; 55:9-22; 41:4-6; 107:3-11).

4



situations, regarding these situaiche is not meeting the expatodn of this office for a Deputy
Sheriff. Recommend Probation[] fimcated by photocopy] removalltl()

The Office’s Human ResourcBsrector, relying on the caséds from Internal Affairs,
documented Plaintiff's violations of the Officetules and regulations. (ECF No. 21 at 5; ECF
No. 18, Ex. 7). On August 19, 2016, Defendant Suatified Plaintiff inwriting that he was
being “remov[ed]...from service...fdailing to comply with rulesnd regulationand standards
of conduct during [the] probationaperiod.” (ECF No. 20, Ex. 27).

Il. Standard of Review

Federal Rule of Civil Procedure 56(a) proadm relevant parthat summary judgment
is appropriate “if the movant shows that theredggenuine issue as toyamaterial fact and the
movant is entitled taydgment as a matter of law.” A factdeemed material only if it “might
affect the outcome of the lawsuitder the governingubstantive law.Wiley v. United Sates,

20 F.3d 222, 224 (6th Cir. 1994) (citidgderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986)). The nonmoving party must then preseigiificant probative eiddence” to show that
“there is [more than] some metaphydidoubt as to the material factdfoore v. Philip Morris
Cos,, Inc., 8 F.3d 335, 340 (6th Cir. 1993). The mere possibility of a factual dispute is
insufficient to defeat a motion for summary judgm&ee Mitchell v. Toledo Hospital, 964 F.2d
577, 582 (6th Cir. 1992). Summanydgment is inappropriate, howay “if the dispute about a
material fact is ‘genuine,’ that is, if the eviadenis such that a reasonable jury could return a
verdict for the nonmoving partyAnderson, 477 U.S. at 248.

The necessary inquiry for this Court ish@ther ‘the evidence presents a sufficient
disagreement to require submission to a juryloether it is so one-sided that one party must

prevail as a matter of law.Patton v. Bearden, 8 F.3d 343, 346 (6th Cir. 1993) (quoting



Anderson, 477 U.S. at 251-52). The mere existenca s€intilla of evidence in support of the
opposing party’s position will be insufficient soirvive the motion; there must be evidence on
which the jury could reasonably find for the opposing p&dg Anderson, 477 U.S. at 251;
Copeland v. Machulis, 57 F.3d 476, 479 (6th Cir. 1995). Itgsoper to enter summary judgment
against a party “who fails to make a showing sigfit to establish the existence of an element
essential to that party’s case, and on whichphaaty will bear the burden of proof at trial.”
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Where tilmnmoving party has “failed to
make a sufficient showing on assential element of her case with respect to which she has the
burden of proof,” the moving party is digd to judgment as a matter of la@elotex, 477 U.S.
at 322 (quotingAnderson, 477 U.S. at 250). In evaluatingretion for summary judgment, the
evidence must be viewed in the lighost favorable to the nonmoving pa8E.C. v. Serra
Brokerage Servs,, Inc., 712 F.3d 321, 327 (6th Cir. 2013).
Il. Analysis
A. Fundamental Rights Analysis

Plaintiff alleges Defendantsolated his First and Foteenth Amendment rights to
intimate association. Specifically, Plaintiffeyes that AR102.19, which would limit his contact
with Ms. Whitehall, violates his Constitutional rightecause it restricts his relationship with the
mother of his children. Plaintiff also argubat AR102.19 is vague on its face and therefore
unconstitutional.

Whether a person’s rights to intimate asation are protectednder the First or the
Fourteenth Amendment is a questaf some dispute in this €uit, but also the threshold

guestion for this case.



The Supreme Court has held that the choigetiter into and maintain certain intimate
human relationships must be securediagt undue intrusion by the State. Rdbertsv. U.S,
Jaycees, 468 U.S. 609, 617-18 (1984). In the Sixth Circdberts was read both as anchoring
this right in the First Amendment and as anaithis right in the Fourteenth Amendmegde
Hartwell v. Houghton Lake Community Schools, 755 Fed. Appx. 474, 477 (6th Cir. 2018)
(unpublished) (collecting cases and outlining thetrifwal split). In fact “at least one [case]
looked at bothMontgomery v. Carr, 101 F.3d 1117, 1124 (6th Cir. 1996)d. Surveying this
tangled doctrine and consultingtbdhe Constitution as well aalssequent First and Fourteenth
Amendment casesiartwell reasoned that the right to intite association was grounded in the
Fourteenth Amendment, becaus®berts reasoned based on prin@plof culture and tradition,
autonomy, identity, and ordered libertyd. at 478. These principléanimate[] substantive due
process analysisldt. Other Sixth Circuit cases addsing workplace policies restricting
relationships have similarly anchored their analysis in the Fourteenth Amen&eecely.,
Anderson v. City of LaVergne, 371 F.3d 879 (6th Cir. 2004) (police department policy
prohibiting employees of different ranks from dgtwas not a direct andlsstantial interference
with intimate association and so was subjecand survives, rational basis revietaskamp v.
Dearborn Public Schools, 385 F.3d 935 (6th Cir. 2004) (schdmmard’s decision to deny tenure
to a teacher alleged to have an intimate assogiaith a former studemwithin nine months of
the student’s graduation was r@otlirect and substantial interémce with intimate association
and so was subject to, and sues, rational basis review). &refore, following these cases,
Plaintiff's arguments wilbe analyzed as Fourteenth Amendment claims.

Because the intimate-association docthiae been proceeding in parallel through the

First Amendment and Fourteenth Amendmentys®s, only some of the intimate-association



cases apply the familiar tiers of scrutiiartwell observes that because First Amendment
doctrine does not typically call forightool of analysis, logicallpnly the courts analyzing these
claims under the Fourteenth Antiment would take this stejal. at 478.See also Thaddeus-X v.
Blatter, 175 F.3d 378, 386-88 (6th Cir. 1999) (en banc).HBartwell, continuing its effort to
disentangle intimate-association ttote, adds one more factorfoourts to consider. As above,
when courts consider intimasessociation claims, they shouldderstand these claims to be
anchored in the Fourteenth Antknent, and so should “apply art@ scrutiny to [these] cases
when legitimate government interests atigmstially motivate ahallenged government
action.”Hartwell, 755 Fed. Appx. at 479. But occasionally courts need not embark on the tiers-
of-scrutiny analysis because “tkas enough evidence for a reasorghty to find that the only
motivating factor was punishmentd. Therefore the threshold questifor courts is whether the
case at bar is a challenge to an existing policwrather it is a challenge to “isolated adverse
actions not justified or authiaed by any preexisting policyld. at 478.

Applying Hartwell, this Court understands thisagourteenth Amendment claim and,
because Plaintiff challenges AR102.19, this Coulithegin with the familiar tiers of scrutiny.

1. “Direct and Substantial”

The first question is whether the policy creates a “direct apstatial” burden on
Plaintiff's right to intimate association. If it doghjs Court will apply stit scrutiny; otherwise,
rational basis scrutiny appliegdongomery, 101 F.3d at 1124 (6th Cir. 1996) (discussing
Zablocki v. Redhail, 434 U.S. 374, 388 (1978)).

The test for whether there has been agtdiand substantial” burden on the right of
intimate association is derived frafablocki andLoving v. Virginia, 388 U.S. 1 (1967). In

Loving, Virginia’'s anti-miscegenation statute wa&direct and substantial” burden because it



“absolutely prohibited individuals dfifferent races from marryingMontgomery, 101 F.3d at
1124. InZablocki, the Wisconsin statute was a “direntlssubstantial” burden because the law
“required non-custodial parentsho were obligated to suppdhteir minor children, to obtain
court permission if they wanted to marrid. The Supreme Court notéigiat “even those who
can be persuaded to meet the statute’s requinesnseffer a serious intrusion into their freedom
of choice in an area in which we haweld such freedom to be fundament&iblocki, 434 U.S.
at 387.

The Sixth Circuit finds “direct and substgiit burdens “only wiere a large portion of
those affected by the rule absolutely or largely prevented from marrying, or where those
affected by the rule are absolutely or laygedevented from marrying a large portion of the
otherwise eligible population of spousegdughn v. Lawrenceburg Power System, 269 F.3d
703, 710 (6th Cir. 2001). This standatelvelops logically from theoving andZablocki line of
cases, where people of different races were ‘labeg or largely pregnted from marrying.”

By this standard, Plaintiff does not face &édt and substantial” burden on his right of
intimate association. As a threshold matter, go®rd lacks evidence that Plaintiff contemplated
marrying Ms. Whitehall. When asked to desctiteir relationship, heays confirms it was a
romantic relationship, and then says, “We wdudwe sex, yes. | wouldn’t say along the lines of
boyfriend and girlfriend, no.” Platiif continues, saying that hend Ms. Whitehall never dated
“exclusively” and that she would only stay ovehat “maybe just a couple of days. Maybe one
night, two nights.” (ECF No. 25, 32:14-34:12). RathPlaintiff alleges Defendants’ policy
prevents him from coordinating with Ms. Whitehallrease their children. Construing this in the
light most favorable to Plaintiff, as we mustlais stage of the litigeon, Plaintiff nevertheless

fails to describe a “direct arsibstantial” burden on his fundamal rights. Plaintiff responds



that, in fact, Defendants’ policyifato meet the threshold set ¥gughn because “he is
forbidden from associating with 100% of the persaita whom he is the parent of his infant
son, namely [Ms. Whitehall].” (ECF No. 26 at 14).tBhis constructin of the policy fails to rise
to the absolute bar developed from tioeing andZablocki line of cases.

Therefore this Court concludes that, in tthgllenge to a pre-existing policy, there is not
a “direct and substantial” burden, asalapplies rational basis scrutiny.

2. Rational Basis

Where a classification or disttion “neither burdens aihdamental right nor targets a
suspect class, we will uphold [it] so long as iatsea rational relation to some legitimate end.”
Romer v. Evans, 517 U.S. 620, 631 (1996). Because there allegation that the Office’s
polices “target[] a suspect class,” the only gfien is whether these policies “burden[] a
fundamental right” — namely, the right to intireatssociation. As above, the Office’s policies do
not constitute a “direct and substial” burden on this right. Thefore, the only question for this
Court is whether the Office’s policy bears atfonal relation to some legitimate end.”

Defendants argue that the Office has this policy in place for several reasons. As outlined
in the “Unbecoming Conduct” provision, one purp@st® ensure that members of the Office —
being law enforcement officers empowered to sx@dhe will of the State against their fellow
citizens, permitted to carry and use weapons in thiese of their duties, and in positions that are
difficult to check and balance effectively fraime outside — are beyond reproach. Defendants
point out that these policieseain place to prevent law enforcement officers from being in
“tenuous position that might irte exploitation and discreditéhdepartment.” (ECF No. 21 at
12). Defendants also assert an interest@vemting their employees from “association or

dealings with persons who have a reputatioiiéhcommunity or the Office for involvement in
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felonious or criminal behavior” because thisretionally related to daguarding the public’s
confidence in employees of the Franklin County Sheriffl’)(

Often, when it acts as an employer, the gavenmt may require certain things or infringe
certain rights that it may not otherwise requiréndringe. Here, the anad)y to First Amendment
doctrine is proper. Justice Marshall famously wribtat that “the State has interests as an
employer in regulating the speech of its empksy/that differ significantly from those it
possesses in connection with regulatiothefspeech of the agnry in general.Pickering v.

Board of Education, 391 U.S. 563, 568 (1968). Courts have ¢iestly held that “to be rational,
the basis for an employment policy...may conagneral employment practices, because such
practices are critical to th@rganization’s ovell functioning.” Anderson v. City of LaVergne,

371 F.3d 879, 882 (6th Cir. 2004pe also Wright v. MetroHealth Med. Ctr., 58 F.3d 1130,
1137-39 (6th Cir. 1995) (upholding lpzy requiring transfer of onspouse as rationally related
to legitimate government interests of avaglpotential conflicts in the workplace and
preventing deterioration of workplace morale).

Here, Plaintiff’'s speech is not the issibut the analogy holds. Defendants are a
government agency and government employeesatinlg here as the government but acting as
an employer, and the policies they implemeettarbe reviewed acodingly. Defendants argue
they have a rational basis for the policiessitie here, and because they are acting as an
employer when they enforce those policies, this Court agrees. Policies that reduce the risk that
employees of the Office will be extorted, discredited, or otherwise maligned are quite plainly
rationally related to the goal of pushing law en@ment officers to comport themselves well, to

uphold the highest standards society canasel to be generally beyond reproach.
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In addition, Plaintiff was in the probationgpgriod of his employment, where he could
be fired at will. In such circumstances, “ordry dismissals from government service which
violate no fixed tenure or applicaldéatute or regulatiomre not subject to judicial review even
if the reasons for the dismissal arlegéd to be mistaken or unreasonabikérsv. McGinnis,
352 F.3d 1030, 1036 (6th Cir. 2003).

There can be no genuine dispute that the jggliof Defendants thatre at issue here are
rationally related to a legitimate government interest.

3. Parent-Child Relationship Analysis

A separate argument that Defendants are infigngn Plaintiff's rightto be a parent is
also unavailing. While thgparent-child relation gives rise tdiaerty interest that a parent may
not be deprived of absent due process of |&mettmyer v. Maas, 436 F.3d 684, 689 (6th Cir.
2006), that is not the case at bar. Further, althdtige Supreme Court haspeatedly reaffirmed
the existence of a constitutional right to thaintenance of a pareahild relationship,’id., that
is not the precise question, either. The Supr€mert has yet to delineathe bounds of “this
abstract fundamental liberty interest in famiiyegrity” which “while critically important, is
neither absolute nor unqualifiedd. at 690. There is no genuidespute that Plaintiff's
termination was unrelated to his status asraraor his efforts at “family integrity.” The
Office’s policy also would not infringe on his rigto be a parent or to develop a relationship
with his children.

B. Vagueness Challenge

Plaintiff also argues that Defendanpslicies are unconstitutionally vague. His

memorandum contra has a lenghypothetical on the meaning dnowledge” — as in, “did he

know that Ms. Whitehall was a felon withindlhmeaning of the AR102.T79ECF No. 26 at 16).
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As a threshold matter, Plaintiff admits in kisposition that he haattual knowledge that Ms.
Whitehall was a registered sex offender priohiemployment with Defendants. (ECF No. 20
at 34:16-35:9). Plaintiff’'s argument thatriyone can be indicted sedtg’ (ECF No. 26 at 16;
emphasis in the original) also misses the poirin&ff does not point tevidence in the record
that he was fired because he was unknowinglyasiaitig with someone who had recently been
indicted pursuant to a top-secimetestigation. The actual set@fents leading to Plaintiff's
termination is almost the exact opposite: he cud to associate in a purely personal capacity
with someone precisely described by hisa® policies as being someone with whom he
should avoid contact.

For these reasons, Plaintiff may not tdrade AR102.19 as unconstitutionally vague. A
court “should uphold the [vagueness] challenge drilye enactment is impermissibly vague in
all of its applicationsA plaintiff who engages isome conduct that dearly proscribed cannot
complain of the vagueness of the lawagplied to the conduct of otherd/illage of Hoffman
Estatesv. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 495 (1982). As applied to Plaintiff,
AR102.19 is not unconstitutionally vague, and the sjpalied facts indicate that he engaged in
“conduct that is clearly proscribed.”

C. Qualified Immunity

Qualified immunity shields government officgdrom liability for civil damages “insofar
as their conduct does not violatiearly established statutory constitutional rghts of which a
reasonable person would have knowpeérson v. Callahan, 555 U.S. 223, 231 (2009) (quoting
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (internal quaias omitted)). In this context,
“clearly established” means that “at the timdha# officer’s conduct, the law was sufficiently

clear that every reasonable official would urstiend that what he is doing is unlawfuDi'strict
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of Columbiav. Wesby, 583 U.S.  ,  (2018)igsop., at 13) (quotindshcroft v. al-
Kidd, 563 U.S. 731, 735 (2011) (internal quotations omhjjteCourts must “define the ‘clearly
established’ right at isguon the basis of the ‘specific context of the cadelan v. Cotton, 134
S. Ct. 1861, 1866 (2014) (citirgpucier v. Katz, 533 U.S. 194, 201 (2001)).

However, because this Court finds there was no violation of Plaintiff’s rights, the
guestion of the Defendant’s immunity is moot.

IV.  Conclusion

For the reasons above, there remains no gedispate of material fact that Defendants’
policies are rationally related to a legitimate goweent interest, and that Plaintiff was not fired
in violation of statute, regation, or the Constitution. Asrasult, Defendants’ Motion is
GRANTED. This case is dismissed.

IT IS SO ORDERED.

/s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

Dated: June 10, 2019
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