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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JENNIFER S. WHITE,
Plaintiff,
V. Case No. 2:17-cv-593

JUDGE GEORGE C. SMITH
Magistrate Judge Vascura

ADENA HEALTH SYSTEM, etal.,

Defendants.

OPINION AND ORDER

This matter is before the Court upon the Maotto Dismiss of Defendants Southern Ohio
Medical Center (“SOMC”), Amy Fraulini, and foGreene (Doc. 28); the Motion to Dismiss of
Defendant Perfusion Professidmalnc. (“PPI”) (Doc. 30);and the Motion to Dismiss of
Defendants Adena Health System (“Adenafifda&athy Hageman (Doc. 33). The motions are
fully briefed and ripe for disposition. For the following reasons, the Motions of SOMC, Fraulini,
Greene, and PPl a@RANTED and the Motion of Adena and Hagema@GRANTED IN PART
andDENIED IN PART .

l. BACKGROUND

Plaintiff Jennifer S. White worked for DefermdaAdena Health System as a cardiovascular
perfusionist from June 2006rtugh April 6, 2015, when she alleges Adena wrongfully terminated
her employment. (Doc. 25, Am. Compl. 1 12). Ptoher terminationyWhite made complaints
to Adena in January 2015 regengl patient safety issues ahdrassing remarks by physicians

related to White’'s gender and religiond.(f1 13, 15). After White’s counsel made it known to
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Adena that she considered her termination te eeen wrongfully motivated by these complaints,
Adena and White entered into a settlement ageeéim June 2015 prior to the commencement of
any administrative or legal proceedingkl. {|{ 15-16). The settlement agreement identified four
specific individuals (Jeff CollinsDr. Anthony Freeman, Dr. Jack Baker, and Eric Perdue) that
Adena was required to instruct “to refrairorim making any disparaging statement regarding
[White] to any prospective employer of [White] . .. and [Adena] will agree that, if any of those
Individuals violate that instation while employed by [Adena], such action will be deemed a
violation of this Paragraph of the Agreemén(Doc. 25-5, Settlement Agreement at 3).

On February 15, 2016, approximately ten months after her employment with Adena ended,
White interviewed with Defendant Perfusion Pesienals, Inc. (“PPI”) rgarding a perfusionist
position that would be located onsite at Defenidaouthern Ohio Medical Center (“SOMC”).
(Doc. 25, Am. Compl. 1 20). On April 14, 2016, PREered White a job witta start date of July
1, 2016, but at the request of PPl and SOMC, Whigamevorking shifts prior to her official start
date. (d. 11 21-22). On May 26, 2016, PPI informed Wttt her application paperwork looked
good and that White could sign the official @oyment contract when White and two PPI
representatives met fdinner on June 1, 20161d( { 24).

On June 1, 2016, White met for dinner with Ritkipps, a PPI representative. Phipps told
her that SOMC had expressed concern about Wiitking at SOMC “because [White] allegedly
filed a lawsuit against Adena.’ld( { 26). Phipps requested thghite meet with SOMC on June
16, 2016 to discuss the alleged lawsuid. § 27). White alleges upon information and belief that,
at some point between May 26 and June 1, 2QIdhn Doe, a representative from Defendant
Adena, provided information regarding Plaintiffisior Title VII and patient safety complaints

against Defendant Adena to Defendant SOM@@nDefendant PPI,” and that, upon information



and belief, “John Doe is one thfe individuals bound by the nonsgaragement clause” in White’s
settlement agreement with Adendd. (] 25).

On June 13, 2016, Defendant Amy Fraulini,dator of Heart & Vasdar Services for
SOMC, emailed Defendant Cathy Hageman, CriticakQ@uality Specialishnd Cardiac Registry
Data Manager for Adena, to inquire about White:

Also...we have gotten an application frarformer perfusionist at your facility.

Could you[ ] hook me up with someone timaay be able to reference her? Her
name is Jennifer White. Any information would be appreciated.

(Id. 1 28). Hageman responded on June 15, 2016:
As for Jen White, she did work for us bue’ve been instructed to have anyone
asking regarding her to contact dduman Resources Department at 740-779-

6562. I'm sure they won't give you mucHanmation but she didn’t leave here on
good terms.

(Id. 1 29).

On June 20, 2016, PPI terminated White’s employmddt.{(31). Phipps explained that
SOMC, specifically Defendant Tofareene, R.N., Director of Surgical Services, and Fraulini had
“absolutely no interest in hiringPlaintiff upon learning that she dha “lawsuit” against Adena.
(Id.). White alleges that Phipps “indicated thatther Mr. Greene nor Ms. Fraulini revealed their
source, but they divulged that the allegatmame from an individual via phone/email, and
confirmed by Defendant Adena’s ‘HR’ and/or ‘medical staff.Itl.).

On April 14, 2017, White dual-filed charges of discrimination against each of Adena, PPI,
and SOMC with the Equal Employment Oppoityi€ommission (“EEOC”) and the Ohio Civil
Rights Commission (“OCRC") alleging retaliatiatue to her protected complaints to Adena
regarding patient safety issussd Title VII discrimination. Il. 11 34—36; Docs. 25-1 through 25-
3, Discrimination Charges). On April 14, 2017, Wheeeived a “Dismissalal Notice of Rights”

letter, wherein the EEOC stated that it was dgdis file on White’s charge against Adena because



it was not timely filed. (Doc. 28). White received Right tBue letters dated October 24, 2017
from the EEOC on each of her charges againsaR€#EOMC, wherein the EEOC noted that more
than 180 days had passedceinthe charges were filed, and the EEOC was terminating its
processing of the charge. (Docs. 25-6 and 25-7).

Plaintiff commenced this action on July 2017, and now, after améding her Complaint,
asserts twelve causes of actiortaliation in violation of Title VII of the Civil Rights Act, 42
U.S.C. 8§ 2000eet seq.against each of Adena, SOMC,daRPI (Counts 1-3); retaliation in
violation of Ohio Revised Code Chapter 414@ainst Adena, Hageman, and Doe (Count 4),
SOMC, Fraulini, and Greene (Count 5), and FRiunt 6); breach of nodisparagement clause
against Adena, Hageman, and Doe (Count 7); breach of employment contract against PPI (Count
8); promissory estoppel against PPl (Count 9}jdos interference with a business relationship
against Adena, Hageman, and Doe (Count b@)SOMC, Fraulini, anéreene (Count 11); and
wrongful discharge in violatioonf public policy against SOM@nd PPI (Count 12). (Doc. 25,
Am. Compl. 7 40-111.

On June 26, 2018, in response to the Court’srdodghow cause for héailure to identify
and serve John Doe, White indicated that sHhemger intended to nanaay additional defendants
and requested that John Doe bendssed as a defendant. (D62). The Court dismissed John
Doe without prejudice on June 27, 2018. (Doc. 63).

Il STANDARD OF REVIEW

Defendants bring their motions pursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure, alleging that White has failed testa claim upon which lref can be granted.

Under the Federal Rules, any pleading thaestatclaim for relief must contain a “short
and plain statement of the claim” showing thatgleader is entitled to such relief. Fed. R. Civ.

P. 8(a)(2). To meet this stdard, a party must allege sufficidacts to state a claim that is
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“plausible on its face.”Bell Atl. Corp. v. Twombly§50 U.S. 544, 555 (2007). A claim will be
considered “plausible on its face” when a plairdéts forth “factual content that allows the court
to draw the reasonable infementhat the defendant is liakter the misconduct alleged.”

Ashcroft v. Igbal556 U.S. 662, 678 (2009).

Rule 12(b)(6) allows parties to challenge shéfficiency of a complaint under the foregoing
standards. In considering whether a complails to state a claim upon which relief can be
granted, the Court must “construe the complaitihélight most favorable to the plaintiff, accept
its allegations as true, andaglr all reasonable inferences in favor of the plainti@hio Police &
Fire Pension Fund v. Standa& Poor’s Fin. Servs. LLC700 F.3d 829, 835 (6th Cir. 2012)
(quotingDirectv, Inc. v. Treeshd87 F.3d 471, 476 (6th Cir. 2007)However, “the tenet that a
court must accept a complaint’s allegations as triurajplicable to threadbare recitals of a cause
of action’s elements, supported by mere conclusory statemdgtsal, 556 U.S. at 663. Thus,
while a court is to afford plaintiff every inferemcthe pleading must still contain facts sufficient
to “provide a plausible basis for the claims ie tomplaint”; a recitation of facts intimating the
“mere possibility of misconduct” will not sufficelFlex Homes, Inc. v. Ritz-Craft Corp of Mich.,
Inc., 491 F. App’x 628, 632 (6th Cir. 2012ybal, 556 U.S. at 679.

II. DISCUSSION

At issue in these motions are all twelva/dhite’s causes of action. The Court will address
each one in turn.

A. Retaliation (Counts 1-6)

Title VII makes it unlawful “for an employer to discriminate against any of his employees
or applicants for employment ... because has opposed any practice made an unlawful
employment practice by this subchapter, or becheskas made a charge, testified, assisted, or

participated in any manner in an investigatigmceeding, or hearing under this subchapter.” 42
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U.S.C. 8 2000e-3(a). Likewise, Ohio Reviseode Chapter 4112 makes it unlawful for “any
person to discriminate in any manner agaamst other person because that person has opposed
any unlawful discriminatory practice definedthis section or because that person has made a
charge, testified, assisted, orrjp@pated in any manner inng investigation, proceeding, or
hearing under sections 4112.01 to 4112.07 of thesRé Code.” R.C. § 4112.02(1). Claims for
retaliation brought under Chapter 4112 are evaluasaty the federal evidentiary standards and
analysis used under Title VII, and therefore tloen€will consider the federal and state retaliation
claims together Abbott v. Crown Motor Cp348 F.3d 537, 541 (6th Cir. 2003).

The crux of White’s retaliation claims is thatlverse actions wetaken against her by
each of SOMC, Fraulini, Greene, PPI, Adeaad Hageman because she engaged in activity
protected by Title VII. White may prove her claimgh either direct or circumstantial evidence
of retaliation. “Direct evidencés that evidence which, if believed, requires no inferences to
conclude that unlawful retaliation was a mating factor in the employer’s actionlimwalle v.
Reliance Med. Prods., InG15 F.3d 531, 543-44 (6th Cir. 2008). Alternatively, White may prove
her case with circumstantial evidence by makirgafshe burden-shiftinffamework laid out in
McDonnell Douglas Corp. v. Greed11l U.S. 792 (1973). To ebtmsh a prima facie case of
retaliation undeMcDonnell Douglasa plaintiff must show tha{l) she engaged in an activity
protected by Title VII; (2) the defendant knew she engaged in this protected activity; (3) thereafter,
the defendant took an action acseto her; and (4here was a causal connection between the
protected activity and the adverse employment acmith v. City of Salem, Ohi878 F.3d 566,

570 (6th Cir. 2004).
However, the Supreme Court has cautionedah@aintiff need not plead all the elements

of theMcDonnell Douglaprima facie case to survive a motion to dismBwierkiewicz v. Sorema



N. A, 534 U.S. 506, 510 (2002) (“The prima facie case ukti®onnell Douglashowever, is an
evidentiary standard, not a pleagirequirement.”). Rather, “dong as a complaint provides an
adequate factual basis for a Title VII discrimination claim, it satisfies the pleading requirements
of Federal Rule of CiviProcedure 8(a)(2).Serrano v. Cintas Corp699 F.3d 884, 897 (6th Cir.
2012). MoreoverSwierkiewiczemains good law after the Supreme Court’s decisioheambly
andlgbal. Keys v. Humana, Inc684 F.3d 605, 609 (6th Cir. 2012).

1. Retaliation by SOMC, Fraulini, and Greene

The parties do not dispute that White eyeph in protected activity when she made
complaints of Title VII violations to Adena in January of 2015 and when she reached a pre-
litigation settlement ofer claims that Adena wrongfully terminated her employment in violation
of Title VII in June of 2015. Heever, SOMC argues that White has not sufficiently alleged that
SOMC knew of this protected aatiy when it refused to have White work on its premises.

Rather, White alleged that Phipps told tieat “SOMC expressed concern about Plaintiff
working at Defendant SOMC because she allggileéld a lawsuit against Defendant Adena” and
that “SOMC, specifically Defendant Tom GreerieN., Director of Surgical Services, and
Defendant Amy Fraulini, Directasf Heart and Vascular Servicdsgd ‘absolutely no interest in
hiring’ Plaintiff upon learning thashe had a ‘lawsuit’ against Defendant Adena.” (Doc. 25, Am.
Compl. 11 26, 31). Neither of these allegatiarention the basis for the supposed lawsuit or
whether it was based on employmhéiscrimination of any kind.

Employees may sue their employers foryriad reasons, of which employment
discrimination is only one. Acedingly, the Sixth Circuit has helghat discussion of a lawsuit
against one’s employer, without discussion of thesdasithe lawsuit, is insufficient to constitute

protected activity under an employmediscrimination statute. Fox v. Eagle Distrib. C9.510



F.3d 587, 591-92 (6th Cir. 200%7)This is true even if the disssed lawsuit did, in fact, oppose a
practice made unlawful by the empiognt discrimination statutdd. at 591 (“In order to receive
protection under [Title VII], a plaintiff's expressi of opposition must concern a violation of [Title
VII].") It follows that a third party’s knowledge of a lawsaigainst one’s employer does not give
rise to knowledge of protected activity, unless Hasis for the lawsuit is opposing an unlawful
practice and the third party alsassHanowledge of that basis. TR&OMC'’s (mistaken) belief that
White had filed a lawsuit against Adena does standing alone, plausibbuggest that SOMC
had knowledge of White’protected activity.

White attempts to bolster her complaint with additional allegations that “[u]pon
information and belief, between May 26, 2016 amaeJ1, 2016, John Doe, a representative from
Defendant Adena, provided information regardi®lgintiff's prior Title VII and patient safety
complaints against Defendant Adena to Defendant SOMC and/or Defendant PPI.” (Doc. 25, Am.
Compl. 1 25). White also alleges that “[u]pon information and belief, the Defendant Doe,
Defendant Hageman and/or othetiinduals at Defendant Adenasdiosed Plaintiff’'s complaints
regarding patient safety and Title VII to eadant Greene and Defendant Fraulinild. { 32).
These allegations made upon information ariiébare threadbare and unsupported by any other
factual allegations.

As to John Doe, White candidly admits tHétere [was] no way for Ms. White to know
the identity of John Doe” at the time she fileer Amended Complaint drargues that she “should
be allowed to conduct discovery to determine ittentity of John Doe, as well as any other

individual who may have disclogehe fact that Ms. White hadlawvsuit against Adena.” (Doc.

! AlthoughFox involved a claim for retaliation under the Age Discrimination in Employment Act (ADEA), the
retaliation provisions of the ADEA anitle VIl are analyzed similarlyYazdian v. ConMed Endoscopic Techs.,
Inc., 793 F.3d 634, 645 n.4 (6th Cir. 2015).



49, Resp. to Adena’s Mot. at 15). Howeveg tBourt has since permitted White to engage in
discovery as to John Doe’s idagtand granted several extensiarfgime for Whte to identify
and serve John Doe. (Docs. 44, 47, 56, 60). Rigc®vhite informed the Court that she no longer
intends to name any additional defendants akédashat John Doe be dismissed. (Doc. 62).
White’s inability to identify ay person who provided information to SOMC regarding her Title
VII complaints, after the benéfof several months of diswery, underscores that White’s
allegations regarding John Doe reflect no more Hearibelief’ that such a person exists. “These
‘naked assertions devoid of further factual erdeament’ contribute nothing to the sufficiency of
the complaint.”16630 Southfield Ltd. P’ship v. Flagstar Bank, F.S/R7 F.3d 502, 506 (6th Cir.
2013) (quotinggbal, 556 U.S. at 678).

As to Hageman, White’s allegations fare no better. The factual allegations establish that
Hageman told SOMC that White “didn’t leaj&dena] on good terms” but otherwise directed
SOMC's request for a reference to Adena’s humegources department. (Doc. 25, Am. Compl.

1 29). There are no fael allegations to suggest that Haga provided any further information
to SOMC. And White’s assertid‘'upon information and belief” #t Hageman did so is no more
supported than her assertions regarding John Doe.

It is reasonable to infer from White’s factual allegations that a representative of Adena
provided some information regarding White’splite with Adena to SOMC. Based on what White
was told by Phipps, it is reasonable to infer thatinformation was distorted at some point, such
that either the Adena representative or SOM®oth were under the mistaken impression that
White filed a lawsuit against Adena. But there are no factual allegations to raise a plausible
inference that SOMC was informed by anyone atedthat White had made or settled Title VII

complaints with Adena, which is the actuabected activity she engadjén. Knowledge that



White initiated a “lawsuit” against Adena is insufficieftox, 510 F.3d at 591-92. And without
knowledge of White’s protected activity, SOMoat have taken any adge action against her
because of that protected activitglaus v. Hilb, Rogal & Hamilton Co. of Ohid37 F. Supp. 2d
706, 728 (S.D. Ohio 2006). Accordingly, White'sal@ation claims against SOMC, Fraulini, and
Greene must be dismissed.

2. Retaliation by PPI

Just as with SOMC, White has not suffidignalleged that PPhad knowledge of her
protected activity. Allegations that PPI was uritéerimpression that White had a lawsuit against
Adena are not sufficient without accompanying allegegtitnat PP1 knew the basis of the lawsuit.
Fox, 510 F.3d at 591-92. And the allegations Bfat was aware of White’s protected complaints
and settlement are made only on informationtaeigef and are unsupported. For the same reasons
as with SOMC, White’s retaliation claims against PPl must be dismissed.

3. Retaliation by Adena and Hageman
a. Title VII Retaliation

In many relevant respects, Title VIl andaper 4112 are interchangeable. However, one
important difference between the statutes is Mtless administrative exhaustion requirement. A
plaintiff may not commence an action under Title Without first filing atimely charge against
the defendant with the EEO@2 U.S.C. § 2000e-5(e)(Williams v. CSX Transp. C®43 F.3d
502, 508 (6th Cir. 2011). And to be timely, a charge must be filed with the EEOC within 300

day# of the alleged unlawful employmentagtice. 42 U.S.C. § 2000e-5(e)(1).

2 Because White dual-filed her chamgainst Adena with both the EEOC and @CRC, she has the benefit of the
300-day time limit. Had she filed her charge solely with the EEOC, she would have had wifiiéi180 days of
the alleged unlawful employment practice. 42 U.S.C. § 2000e-5(e)(1).
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White filed her charge with the EEO@nh April 14, 2017. (Doc. 25-1, Adena EEOC
Charge). Accordingly, as recognized by White |#s¢ date of any unlawful employment practice
must have occurred on or after June 18, 2016 (399 pi@or to filing her charge) for the charge
to be timely. (Doc. 49, Resp. to Adena’s Mot7at Her charge contaitie same allegations she
makes in her Amended Complaint—including ttajrior to June 1, 2016, representatives from
Adena provided information regand Ms. White’s prior Title VII complaints against Adena to
PPl and/or SOMC.” I¢l. § 7). She makes no further alldgas regarding Adena after June 1,
2016. As aresult, the EEOC responded on ApriR17 to inform her thahe EEOC was closing
its file on White’s charge against Adena beedlig]our charge was ndimely filed with EEOC;
in other words, you waited toorg after the date(s) dhe alleged discrimiation to file your
charge.” (Doc. 25-4, Disrssal and Notice of Rights).

White argues that her charge was not unynhbelcause she “stated in her First Amended
Complaint that ‘HR’ and/or ‘medical staffonfirmed the statements made by Ms. Hageman
and/or John Doe. Those conversations happeaftedJune 18, 2016 andgtiefore, Ms. White’s
claims are timely.” (Doc. 49, Rpsto Adena’s Mot. at). However, therare no allegations in
either her EEOC charge or her Amended Complhat suggest those conversations took place
after June 18, 2016. This assertion appears for the first time in White’s opposition brief to Adena’s
Motion to Dismiss. Accordingly, the EEOC cortlgcdetermined that White’s charge against
Adena was untimely. As White failed to administraly exhaust her remedies against Adena, her
Title VIl retaliation claim against Adena must be dismiss&ohini v. Oberlin Coll, 259 F.3d 493,
502 (6th Cir. 2001).

b. Chapter 4112 Retaliation

Chapter 4112 does not require exhaustion of administrative remedies prior to filing suit;

therefore, White’s untimely charge against Aalelmes not bar her Chapter 4112 retaliation claim
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against Adena and Hageman. However, AdarthHageman challenge White’s retaliation claim
on three other grounds: Hageman'’s lack of knowlexfg&/hite’s protected divity; lack of any
adverse employment action; and lack of any dazmaection between Whiteprotected activity
and any adverse action. The Couilt eonsider each argument in turn.

I Hageman'’s lack of knowledge ato White’s protected activity

Adena argues that Hageman’s email to SORticating that White “didn’t leave [Adena]
on good terms” could not have been written inliaian for White’s protected activity, because
White has not sufficiently alleged that Hagemaewrmof White’s protectedctivity. White alleges
only that Hageman had knowledge of the protectadigctas a result of heposition” as Adena’s
Critical Care Quality Specialisind Cardiac Registry Data Manager. (Doc. 25, Am. Compl. § 18).
Adena contends this is a thréade allegation insufficient to ise a plausible inference that
Hageman had the requisite knowledge.

The Court disagrees. White’'s Amended Conmplastablishes that Hageman had at least
some knowledge regarding White's departu@frAdena—namely, that the parting was not
amicable. At the pleading stage, the Court fithdg White has raised a plausible inference that
Hageman was also aware of Whstprotected complaints and enrgful termination allegations.

Moreover, Hageman’s email is not the only gdld act of retaliatioby representatives of
Adena. White’'s Amended Complaint alsdleges that SOMC leaed from an Adena
representative that White had a “lawsuit” agaikdena. This person would also necessarily have
some information about White’s departure and glaisible to infer thahe or she was aware of

White’s protected harassment and wrongful liisge allegations. White’s retaliation claims
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against Adena and Hageman therefore do notfdailack of knowledgeof White’s protected
activity 2
il. Lack of adverse employment action

Adena argues that Hageman'’s statement\Wate “didn’t leave [Adena] on good terms”
does not constitute an adverse action sufficieesstablish a retaliation claim. But the Supreme
Court has explained that, in theakation context, adverse actioaie not limited to an employer’s
actions that solely affe¢he terms, conditions, or statusevhployment, or onlythose acts that
occur at the workplaceBurlington N. & SantaFe Ry. Co. v. Whit&g48 U.S. 53, 64 (2006).
Instead, an adverse employmerttactis one that “well might hawdissuaded a reasonable worker
from making or supporting a charge of discriminatio@arner v. Cuyahoga Cnty. Juvenile Court,
554 F.3d 624, 639 (6t@ir. 2009) (citingBurlington Northern 548 U.S. at 68)In this respect,
Title VII's anti-retaliation provision is broader than Title VII's discrimination provisioMiller
v. City of Canton319 F. App’x 411, 420-21 {6 Cir. 2009) (citingNiswander v. Cincinnati Ins.
Co, 529 F.3d 714, 720 (6th Cir. 2008)).

In fact, the Sixth Circuit haexpressly recognized negativebjreferences to qualify as
adverse actions for purposes of liateon claims under Title VII. Taylor v. Geithner703 F.3d
328, 339 (6th Cir. 2013Abbott 348 F.3d at 543. Contrary to é&wdl’'s arguments, these cases do
not require that the reference disclose theegutetd activity before itauld be considered to
dissuade a reasonable employee from opposingnéawful practice. And this District has

previously held that negative job referencesthaot be false to give rise to liabilityNoble v.

3 The Court finds the allegations as to the knowledge of Adena’s representatives to be pléilsilfileding

implausible White’s similar allegations as to SOMC'’s andPkiowledge. The distinction lies in the fact that at

least some representatives of Adena must have full knowledge of White’s protected activity (e.g., those involved in
negotiating the settlement agreement), but as far as White is able to allege, SOMC and PPI were only told of
White’s (non-existent) “lawsuit.” The Court finds it plausitd¢])east at this early pléimg stage, that information

was shared among Adena employees in a way that it may not have been shared with outside entities.
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Genco I, Inc.No. 2:10-CV-648, 2010 WL 5541046, at *3—-4[SOhio Dec. 30, 2010) (Marbley,
J.). Ohio courts would also apply thesendtards to claims for retaliation under Chapter 4112.
Abbott 348 F.3d at 541.

Accordingly, Hageman’s statement that WHeft Adena on bad terms qualifies as an
adverse action for White’s retaliation claim. Maver, an Adena representative informed SOMC
of White’s “lawsuit,” which is also a negative jobdeeence that would further qualify as an adverse
action. White has therefore sufficiently ajéal this element of her retaliation claims.

iii. Lack of causal connection

Finally, Adena and Hageman contend that aetageman’s “bad terms” email and John
Doe’s disclosure of a “lawsuit” qualify as adse employment actions, Wé has not sufficiently
alleged a causal connection between her protectddty under Chaptet112 and these negative
job references. To establish a causal connediiinte must make allegations “from which one
could draw an inference that the employer wauddl have taken the adee action against the
plaintiff had the plaintifinot engaged in activity thditle VII protects.” Abbott,348 F.3d at 543.
The Supreme Court has confirmedttthe causation standard applicable to retaliation claims is
but-for causation (as opposed to the “motivgtifactor” standard used for status-based
discrimination claims).Univ. of Texas Sw. Med. Ctr. v. Nassar0O U.S. 338, 352 (2013).

White has sufficiently alleged that Adena wabulot have given negaa\job references to
SOMC in the absence of her protected activitythe case of John Doetisclosure of White's
“lawsuit,” the negative jb reference consisted of disclosing Weey protected activity that White

engaged iff. By definition, this disclosure would nbave occurred in thabsence of White’s

4 Even though, as discussed above, the disclosure dathsuit” was not sufficient to inform SOMC or PPI of
White’s protected Title VIl complaints, there still wouldveabeen no “lawsuit” to disclose in the absence of
White’s protected activity.
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protected allegations and settletheagainst Adena. Similarly, its plausible to infer that
Hageman'’s reference to Whitewt leaving on good terms referréml the fact that White had
made sexual and religious harasaimalegations against Adena. So, too, it is plausible to infer
that Hageman’s negative job reference would mte been made in the absence of White's
protected activity. Even if Hageman’'s email referred to issues other than White’s Title VII
complaints, the Sixth Circuit has held that giving a negative job reference in violation of company
policy can weigh in favor of finding a causal coatien between the empleg’s protected activity

and the employee’s adverse actigkbbott 348 F.3d at 544. Here, Hageman acknowledged that
she had been instructed to direct SOMC'’s ingto human resources. (Doc. 25, Am. Compl.

1 29). Yet, she nevertheless made a negative conaineuat White’s departuiia violation of that
instruction.Id. Taken together, at this early stage in the proceedings, these allegations sufficiently
allege a causal connection betw#&ghite’s protected activity and A&ma’s negative job references.

As a result, dismissal of Witk’s retaliation claims under Chapter 4112 against Adena and
Hageman is not warranted.

B. Breach of non-disparagement clausagainst Adena and Hageman (Count 7)

The Court next turns to White’s contracaiohs. White alleges that Adena and Hageman
breached the non-disparagement clause of tikersent agreement between Adena and White.
(Doc. 25, Am. Compl. 1 83). However, White faitsspecify what statements by Hageman (or
any other Adena representative) were dispamgi Presumably, White intends that whatever
information Hageman and/or John Doe provideB@MC and/or PPI to see as the disparaging
statement for purposes of this claim. Assunamguendothat this is White’s intention, the claim
for breach of the non-disparagement claade on basic contrad¢aw principles.

Before a defendant can be liable for breach of contract, it must be a party to the contract.

E.E.O.C. v. Waffle House, In&34 U.S. 279, 294 (2002) (“It goasthout saying that a contract
15



cannot bind a nonparty.”). Hageman is not atyp& White’'s settlemat agreement. The
agreement itself plainly states that it iste#ed into between “Adena Medical Group, LLC
(‘Employer’) and Jennifer White (‘Employee’)ith no other partie listed. (Doc. 25-5,
Settlement Agreement at 1). This foreclosesaldity to sufficiently allege that Hageman was a
party to the agreement, because “when a writteruimgnt contradicts allegations in the complaint
to which it is attached, the exhibit trumps the allegatio@&elgroup, Inc. v. NGS Am., In618

F. App’x 343, 346-47 (6th Cir. 2013) (quotiigilliams v. CitiMortgage, Inc498 Fed. App’x
532, 536 (6th Cir. 2012)). Further, White hefsalknowledged when seeking leave to file the
settlement agreement in redacted form that “Adsnlae only defendant in this litigation that is a
party to the Agreement.” (Doc. 4, Am. Mébr Leave to file Document Under Seal dfxiParte

at 2). Any claim for breach of the non-dispaagnt clause against Hageman must therefore be
dismissed.

As to Adena, whichis a party to the settlement agreement, White has not sufficiently
alleged that Adena has breached the agreementiss. The non-disparagement clause requires
only that four specific individuals refrafrom making disparagg comments about White:

9. Non-Disparagement. * * fAdena] will instruct Jeff Collins, Dr. Anthony

Freeman, Dr. Jack Baker and Eric Perdue(“Individuals”) to refrain from

making any disparaging statement regarding [White]to: (a) any prospective

employer of [White]; or (b) to any extaalprofessional associations (e.g. American

College of Cardiology) or licensing boandless actions by [White] requires such

disclosure, and [Adena] will agree that, if any of those Individuals violate that

instruction while employed by [Adena], such action will be deemed a violation of
this Paragraph of the Agreement.

(Doc. 25-5, Settlement Agreement3t Accordingly, Adena codlonly have violated the non-
disparagement clause if the information regarding White’s Title VII complaints or supposed

lawsuit was provided to SOMQd/or PPI by one of these foenumerated individuals.
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White has not sufficiently alleged that anf these individuals made any disparaging
statement regarding White. Hageman plainly iscootred by the clause. White does allege that
“[u]pon information and belief, John Doe is arfehe individuals bound by the non-disparagement
clause contained in the settlement agreemdntdss Defendant Adena and Plaintiff.” (Doc. 25,
Am. Compl. T 25). However, as discussed abdVhite’'s allegations regarding the identity of
John Doe are not supported by anything more Wihite’s “belief,” and, atier the opportunity for
discovery, White is no closer tdentifying him or her. As a result, White’s claim against Adena
for breach of the non-disparagement clause must be dismissed.

C. Breach of employment agreerant against PPl (Count 8)

In Ohio, employment relationships are presdnio be at-will unless there are facts or
circumstances which indicate that #dgreement is for a specific terrilenkel v. Educ. Research
Council of Am. 45 Ohio St. 2d 249, 251, 344 N.E.2d 1189 (1976). Either party to an
employment-at-will agreement may terminate #mployment relationship for any reason which
is not contrary to lawMers v. Dispatch Printing Cp19 Ohio St. 3d 100, 103, 483 N.E.2d 150,
153 (1985). As a result, at-will employees typichlve no cause of actidor breach of contract
against their employer based their terminationBernard v. Rockwell Int’l Corp869 F.2d 928,
931 (6th Cir. 1989).

Accordingly, for White to maintain a claimrfbreach of an employment contract based on
her termination, she must allege that she andagReed that her employment would be for a
specified term—in other words,ahthe parties agreed that gr@ployment relationship would be
of a character other than at-will. Her Amedd@omplaint contains no sh allegations. While
she has sufficiently alleged that an employnretationship existed between her and PPI (based
on the offer of employment beginning July 1, 2016 and White’s beginning to work shifts for PPI

and SOMC prior to her official stedate), she has not alleged that plarties ever stated or implied
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that her employment would be for a specified terrthat the relationshiwould be anything other
than at-will. Her claim against PPI for breach employment agreement must therefore be
dismissed.

D. Promissory estoppel against PPl (Count 9)

The Court now turns to White’s tort claim#lthough at-will employes ordinarily have
no cause of action against themployers for termination, @ law does recognize certain
exceptions. One exception allows a terminatedithemployee to recover if representations were
made by the employer that fall withinetldoctrine of promissory estoppeéMers 483 N.E.2d at
154. To prove a claim for promissory estoppel,anpiff must show (1) tht the defendant made
a promise, (2) which it reasonably should haxpeeted to induce action or forbearance by the
plaintiff, (3) that there was such action or feabance, and (4) injusg& can be avoided only by
enforcement of the promisédumphreys v. Bellaire Corp966 F.2d 1037, 1041 (6th Cir. 1992).

In the employment termination context, the Ohio Supreme Court has specified that the
employer’s promise must be one that relatethéoemployee’s job sedty. “Standing alone,
praise with respect to job performance and dsionsof future career development will not modify
the employment-at-will relationship. A demonstration of detrimental reliance on specific promises
of job security can create an exceptito the employment-at-will doctrine.Wing v. Anchor
Media, Ltd. of Texa$9 Ohio St. 3d 108, 110, 570 N.E.2d 1095, 1098 (1991) (quideirgick v.
Cincinnati Word Processing, Inet5 Ohio St.3d 131, 543 N.E.2d 1212 (1989), paragraph three of
the syllabus.).

White has not identified any promise madeR®BI regarding her jobecurity. At most,
White points to PPI's “clearral unambiguous offer of employmenti begin on July 1, 2016.
(Doc. 46, Resp. to PPI's Mot. 21; Doc. 25, Am. Compl.  89). Balthough this offer refers to

her start date, it says nothing about how longtéivould remain emplad by PPI and places no
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restrictions on the grounds for which PPI cotddninate her employment. Because White has
not alleged that PPI made a promise regartieigjob security, her promissory estoppel claim
must be dismissed.

E. Wrongful discharge in violation of public policy against PPl and SOMC (Count 12)

Another exception to the emplayent-at-will doctrine is availde to employees when they
have been discharged in viotat of public policy. To prevail on this claim, an employee must
establish four elements:

(1) Thataclear public policy existeand was manifested in @st or federal constitution,
statute or administrative regtitan, or in the common law (thearity element);

(2) That dismissing employees under circumstatikeghose involved in the plaintiff's
dismissal would jeopargé the public policy (thgopardyelement);

(3) The plaintiff's dismissal was motivated by conduct related to the public policy
(the causationelement); and

(4) The employer lacked overriding legitimabeisiness justification for the dismissal
(the overriding justificationelement).

Collins v. Rizkanay3 Ohio St.3d 65, 652 N.E.2d 653, 657-58 (199&)es v. Medina Auto Parts
96 Ohio St.3d 240, 773 N.E.2d 526, 529-30 (2002).

1. Wrongful discharge by SOMC

SOMC argues that it cannot be liable f@/hite’s discharge because White has not
sufficiently alleged that SOMC was her employer. White alleged that PPI made the offer of
employment, that she had an employment contrégttt PP1 alone, and that PPI terminated her
employment. Il. 11 21, 31, 85). White also asserts heatineof employment contract claim only
against PPl and naigainst SOMC. Id.  87). Therefore, White’'slabations establish that PPI
was her employer.

White argues that SOMC should neverthelesdiable for wrongfuldischarge as a joint

employer with PPI. The Sixth Circuit hastexded liability under federal and state anti-
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discrimination laws to joint employers where the @ntities “share or co-determine those matters
governing essential terms and conditions of emplayrhenost pertinently, “the ability to hire,
fire, and discipline, affect compensation and liéneand direct and supervise performance.”
Sanford v. Main St. Baptist Church Manor, |né49 F. App’x 488, 492 (6th Cir. 2011) (citing
Carrier Corp. v. NLRB768 F.2d 778, 781 (6th Cir.1985) addnford v. Main St. Baptist Church
Manor, Inc, 327 F. App’x 587, 595 (6th Cir. 2009)).

However, White has not offered any authosixtending joint employer liability to the
context of wrongful discharge in violation of pigbpolicy. She further asks the Court disregard
Hicks v. Bryan Med. Grp., Inc287 F. Supp. 2d 795, 809 (N.D. Ot603) (holding that Ohio
would not recognize joint employer liability for wrondjidischarge in violation of public policy)
solely because as a Northern District of Ohioislen, it is not binding on this Court. While she
is correct that this @Qurt is not bound to followdicks that case presentectta similar to those at
bar, and the Court finds the Northédrstrict's analyss persuasive.

Finally, even if liability were extended to joint employers, White has not sufficiently
alleged that SOMC would fall with the extension. She alleges that the position for which White
interviewed with PP1 would take place “on-site at Defen@®MC” (Doc. 25, Am. Compl. § 20);

that White “began working shifts prior to her oféil start date” “[a]t the request of Defendant PPI
and Defendant SOMCid. T 22); that SOMC contacted Adetosobtain an employment reference
for White (d. § 28); and that PPI terminated White’spgayment because SOMC had “absolutely
no interest in hiring” herid.  31). But nowhere does Whitdege that SOMC shared or co-

determined those matters governing the essentraktand conditions of her employment, or that

SOMC had the power to hire, fire, disciplindfeat compensation and befits, or direct and
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supervise her performance. SOMG@sk of interest in working with White does not necessarily
imply that SOMC itself had the powtr terminate White’s employment.

Accordingly, because White has not alleghdt SOMC was either her sole or joint
employer, her claim for wrongful discharge imhation of public policy must be dismissed.

2. Wrongful discharge by PPI

PPI was unquestionably Whitemployer, at least for a tinvehile she had begun working
shifts on-site at SOMC. HowewnePPl argues that White has muifficiently pleaded the clarity
element of her wrongful discharg&aim. The Ohio Supreme Court has held that a “clear public
policy” is not limited to statutes enacted by the General Assembly “but may also be discerned as
a matter of law based on other sms, such as the Constitutions of Ohio and the United States,
administrative rules and regtitans, and the common lawPainter v. Graley70 Ohio St.3d 377,

639 N.E.2d 51 (1994), paragraph three of the syllabkite alleges that “there is a clear public
policy for employees to consulttarneys about possible claimsatiwould affect the employer’s
business interests, including the Ohio Constitution, At. I, 8 16 [the “Open Courts” provision], the
Code of Professional Responsilg/iEC 1-1 and 2-1, as adopted by the Ohio Supreme Court, and
common law.” (Doc. 25, Am. Compl. 1 107).

White is correct that Ohio courts hawauhd a clear public policy ifavor of allowing
employees to consult with counsel, even about matters that would affect their employer’s business
interests. E.g, Chapman v. Adia Servs., Ind16 Ohio App. 3d 534, 542-43, 688 N.E.2d 604,

609 (1st Dist. 1997)Simonelli v. Anderson Concrete C89 Ohio App. 3d 254, 259, 650 N.E.2d
488, 492 (10th Dist. 1994). However, White did muebre than consult an attorney about her
legal options regarding Adena’s termination lefr employment. “After hiring an attorney,
Plaintiff alleged that Defendant Adena unlawfulgrminated her as a result of her complaints

about discrimination in violatioof [Title VII] and patient safety issues at Defendant Adena.”
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(Doc. 25, Am. Compl. § 15). These allegationsltedun a settlemeragreement between White
and Adena. I¢l. 1 16; Doc. 25-5, Settlement Agreement).

Importantly, Ohio courts evaluating public policy distinguish between employees who
merely consult an attorney to ascertain thigjihts and employees who go on to file a lawsuit
against their employer. This distinction is necessary to preserve the balance of the employer-
employee relationship, lest the employer bacet “in the unenviable position of having to
continue in a relationship that has been tainted by the acrimonious nature of litigatgiof v.
Volunteers of Am.153 Ohio App. 3d 698, 2003-Ohio-4305 N.E.2d 716 (1st Dist.), 1 12.
Thus, after consulting an attorney to ascertasnrights, “an employee may freely elect between
filing suit and jeopardizing bi employment on the one harahd foregoing litigation and
protecting the employment relationship on the oth&ldm v. Carcorp, In¢.10th Dist. Franklin
No. 2AP—260, 2013-Ohio-1635, 16 (quotiFaylor at  11).

White’s actions in this case are much closer to having filed a lawsuit than having merely
consulted with counsel. Although she did not hethe stage of filing a complaint against Adena
in connection with her termination, she mategations of legal wrongdoing against Adena that
resulted in a settlement. $eems unlikely that Ohio courts would decline to ext€agors
allowance for employers to discharge employed® file lawsuits to situations where the
employee makes a threat of litigation sufficiently credible to induce the employer to settle.
Asserting claims against one’s employer, shortliofgf a lawsuit, is still likely to create the same
untenable employment relatiship that concerned th&aylor court. Moreover, White’s
allegations establish that bdBOMC and PPI were under the irapsion that White had actually
filed a lawsuit against Adena, and the “lawswis the reason she was given for her discharge.

(Doc. 25, Am. Compl. 11 26, 31).
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One key difference between White’s actions andtnod the cases in this context is that
White’s allegations of Adena’s wrongful dischargere made after her employment with Adena
had already ended, and she argues that she wagfuly terminated by PPI (not Adena) because
of those allegations. Most reknt Ohio cases involve employegko were terminated because
they filed suit against their present employer, eraployees who were terminated and later filed
suit. One case that does address White's scenaktaims v. Carcorp. In that case, Elam’s
employment was terminated by Bob McDormare@blet, Inc. (“McDorman”). 2013-Ohio-1635
at 1 2. Elam subsequentiggan working for Carcorpld. While employed by Carcorp, Elam
filed suit against McDorman for wronglftermination of his employmentd. Shortly after Elam
commenced his suit against McDorman, ©gpalso terminated his employmeid. at 3. Elam
then commenced suit against Carcorp, claimindiéé been discharged violation of public
policy “that prevents an employer from termingtian employee for filing a lawsuit against their
former employer.”ld. at 5.

Elam, like White, relied on casestablishing the clear publpolicy preventing employers
from discharging employees who consult attorndgsat 1 13—-16. ThElamcourt found those
cases inapposite in light dfaylor's clear distinction between grioyees who consult attorneys
and those who file lawsuitsld. at § 16. As a result, ti€lam court held that Elam had not
demonstrated the existence of “a clear expoessf legislative policy barring an employer from
discharging an employee asesult of the employee’s lawisiagainst a tind party.” Id. at I 24.

Following Elam, the Court finds that White has nsfficiently demonstrated that the
public policy protecting an empleg’s right to consult counselowld extend to her discharge by

PPl as a result of White’s allegations against and settlement with Adena. Having failed to
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sufficiently allege the clarity element, Whitetdaim against PPI for wrongful discharge in
violation of public poliy must be dismissed.
F. Tortious interference with a busness relationship (Counts 10-11)

A claim for tortious interference with aowitractual relationshipequires proof of the
following elements: (1) the existemof a contract, (Zhe wrongdoer’s knowledge the contract,
(3) the wrongdoer’s intentional pre@ment of the contract’s breac) the lack of justification,
and (5) resulting damage&red Siegel Co., L.P.A. v. Arter & Hadde8b Ohio St.3d 171, 707
N.E.2d 853 (1999) (citindenty v. Transamerica Premium Ins. C@2 Ohio St.3d 415, 650
N.E.2d 863 (1995), syllabus). The elements ofaam of tortious interference with a business
relationship are nearly identical. “The mairstdiction between tortious interference with a
contractual relationship and tartis interference with a businesatmnship is that interference
with a business relationship includes intem#éib interference with prospective contractual
relations, not yet reduced to a contracMiami Valley Mobile HealtiServs., Inc. v. ExamOne
Worldwide, Inc.852 F. Supp. 2d 925, 942 (S.D. Ohio 2012).

Ohio law imposes the burden of proving tbarth element (interchangeably termed “lack
of justification,” “lack of privilege,” or'improper interference”dn the plaintiff. Super Sulky, Inc.
v. U.S. Trotting Ass' 74 F.3d 733, 742 (6W@ir. 1999) (citingkenty, 72 Ohio St.d 415). When
considering lack of justification, the OhiBupreme Court has adopted Section 767 of the
Restatement (Second) of Torts, which reqoensideration of the following factors:

(a) the nature of the actort®nduct, (b) the actor’'s moay (c) the inteests of the

other with which the actor's conduct irfieres, (d) the interests sought to be

advanced by the actor, (e) the social irdesén protecting the freedom of action of

the actor and the contractual interestthefother, (f) the proximity or remoteness
of the actor’s conduct to theterference, and Jghe relations beteen the parties.

Id. at 178-79. The first factor, thetnee of the actor’'s conduct, ike chief factoin determining

whether the conduct is impropeBuper Sulkyl74 F.3d at 742.
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White claims that Adena and Hageman tortiously interfered with White’'s business
relationship with PPl and SOMC, édthat SOMC, Fraulini, and Greene tortiously interfered with
White’s business relationship with PPI.

1. Tortious interference by SOMC, Fraulini, and Greene

SOMC, Fraulini, and Greene firatgue that they cannot be lialdbr tortious interference
because they lacked knowledge that SOMC’ssafto have White work on its premises would
entirely end the business relationship between&\4nd PPI, as PPI could have assigned White
work elsewhere. The Court findisis argument unpersuasive. EvEWhite’s rdationship with
PPl had not been entirely severed, Ohio’s fdation of the tort requires only “a breaoh
termination of the relationship E.g, Diamond Wine & Spirits, Inc. v. Dayton Heidelberg Distrib.
Co,, 148 Ohio App. 3d 596, 2002-Ohio-39374 N.E.2d 775 (3d Dist.), 1 2@eo-Pro Serv., Inc.

v. Solar Testing Labs., Incl45 Ohio App. 3d 514, 525, 763 N.E.2d 664, 672 (10th Dist. 2001);
Chandler & Assoc., Inc. VAm.’s Healthcare All., In¢.125 Ohio App. 3d 572, 583, 709 N.E.2d
190, 197 (8th Dist. 1997) (emphasis addedlyhile SOMC may not have known that PPI's
employment relationship with White was limitéal onsite shifts at SKkAC, SOMC would have
known at the very leastdhits refusal to work with White euld impair White’s relationship with
PPI so far as work on-site 8OMC was concerned. This would sufficient to cause a “breach”
of White’s business tationship with PPI.

The SOMC defendants’ bettergament is that SOMC'’s refusal to work with White was
not improper. As discussed above, White has muitifled any statute guublic policy that would
prevent SOMC from refusing to work with Whitased on her lawsuit against a former employer.
And as White has not plausibly alleged thalB®had knowledge that her claims against Adena
were protected by Title VII, SOMC’s actiongere not unlawfully retaliatory. The other

considerations related the nature of the aats conduct outlined in the comments to Restatement
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§ 767 (violence, misrepresentations, threatlitidation, economic presse, and violation of
business ethics or customs) have not beegeadldy White. As a resulVhite has not alleged
that the SOMC defendants’ conduatked justification, and heraims for tortious interference
against SOMC, Fraulini, arf@reene must be dismissed.

2. Tortious interference by Adena and Hageman

a. Employment reference privilege

Adena and Hageman first argue that Hageshand John Doe’s statements to SOMC do
not create liability for tortious terference because of Ohio’s privilege for employment references.
While Adena cites only cases speaking to a comkaw privilege, Ohio adified its employment
reference privilege in 1997. RWeed Code 8§ 4113.71(B) provides:

An employer who is requested by . . prspective employer of an employee to
disclose to a prospective employer ddttemployee information pertaining to the
job performance of that employee for traployer and who discloses the requested
information to the prospective employenist liable in damages in a civil action to
that employee ... for any harm sustdires a proximate result of making the
disclosure or of any information dissked, unless the plaintiff in a civil action
establishes, either twoth of the following:

(1) By a preponderance of the evidencat the employer disclosed particular
information with the knowledge that it was false, with the deliberate intent to

mislead the prospective employer arother person, in bad faith, or with
malicious purpose;

(2) By a preponderance of the evidertbat the disclosure of particular

information by the employer constitutes an unlawful discriminatory practice
described in section 4112.02, 4112.0214112.022 of the Revised Code.

Adena argues that because its disclosureWttiate left on bad terms was not false, White
cannot overcome the employment reference privilétmvever, as White points out, falsity is but
one method for overcoming the privilege. She alo prove that the disclosure was made in
violation of § 4112.02(l),.e. that the disclosure was made in retaliation for her protected

complaints of harassment andomngful discharge. As disssed above, White has sufficiently
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alleged that Adena and Hageman retaliatednatydier in violation of § 4112.02(1), and therefore
the privilege will not bar her claim at the pleading stage.

b. Individual liability for Hageman

Hageman also argues that she cannot bevithdilly liable for tatious interference,
because her actions were takerer capacity as Adena’s eropke and not solely for her own
benefit. It is true that Ohio law precludes widual liability when the individual is an employee
of a party to the relationship efsue, unless the employee acted solely in his or her individual
capacity and benefitted from the alleged interferemdidler v. Wikel Mfg. Co.46 Ohio St.3d 76,
78-79, 545 N.E.2d 76 (198%jtzgerald v. Roadway Express, In262 F. Supp. 2d 849, 860
(N.D. Ohio 2003). This rule waseated to prevent tortious interégice claims in the absence of
a third party who interferes withantract or business relationshiphat is, if the individual is an
employee of a party to the relationship, and adtisinvthe scope of his or her employment, then
the individual is merely an agent for one of thetipa to the relationshipThus, in that situation,
the individual is not a third parinterfering with the business réanship, and the plaintiff simply
hasn't established the elementsadbrtious interference clainkrebia v. Chrysler Plastic Prod.
Corp, 891 F.2d 1212, 1216 (6th Cir. 1989).

But where the individual in question is rext employee of either party to the business
relationship, this rule is not implicated. In tteese at bar, Hagemanais employee of Adena, but
is alleged to have interferedth the business relationshiptiseen White and SOMC. Hageman
remains a third party to the relationsbgtween White and SOMC and the ruldblier does not
apply.

Hageman cite®Vest v. Visteon Corp367 F. Supp. 2d 1160, 1164 (N.D. Ohio 2005) for
the proposition that individuals cartrime liable for tortious interfence when thegct within the

scope of their employment. West the plaintiff alleged that both an individual employee of a
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third-party corporation, and thehird-party corporatn itself, interfered with the plaintiff's
relationship with her clients. Th@/est court considered the plaintiff's argument that the
“underlying logic” of Miller should not apply “when the relatiship interfered with involves a
plaintiff-third party and anothethird party rather thn a plaintiff-third party and the agent’'s
principal,” but found the plaintiff had “offered rease law or reasonable explanation to support
such a distinction.” 367 F. Supp. 2d at 11&espectfully, this Court disagrees.

The “underlying logic” oMiller and similar cases is rooted in the necessity of a third party
to the business relationship and does not otherwise speak to the employee/employer or
agent/principal relationship. And Ohio courts htidt “[u]nless an applicable statute provides
otherwise, an actor remains subject to liabgithough the actor acts as an agent or an employee,
with actual or apparent authority, within the scope of employment¥Whitt Sturtevant, LLP v.

NC Plaza LLC2015-Ohio-3976, 43 N.E.3d 19 (10th Disf.98 (quoting Restatement of Agency
3d, Torts, Section 7.01 (2006)%ee also Comer v. Riskt0D6 Ohio St. 3d 185, 2005-Ohio-4559,
189, 833 N.E.2d 712, 1 20 (“An agent who committedtdineis primarily liable for its actions,
while the principal is mehg secondarily liable.”)Stuart v. Nat’l Indem. Cp7 Ohio App. 3d 63,
67, 454 N.E.2d 158, 163 (8th Dist. 1982) (“[B]oth the agent and the disgasetpal are liable
for tortious misconduct by the agent withire scope of his employment.”).

As a result, if an individual engages ionduct satisfying the elements of tortious
interference, the individual cannot escape liabitigrely because she was acting within the scope
of her employment. Because Hageman has not deratetsthat she should be exempt from these
basic principles of tort law, White has sufficiently stated a claim for tortious interference against

Hageman.

28



V. CONCLUSION

For the foregoing reasons, the Motions to Dismiss of SOMC, Fraulini, Greene, and PPI are
GRANTED. The Motion to Dismiss of Adena and HagemaiGRANTED IN PART and
DENIED IN PART . White’s claims against AdenacHageman for retaliation under Chapter
4112 and for tortious interference rampending. All other claims ai2ISMISSED.

The Clerk shall remove Documents 28, 30, aBdrom the Court’s pending motions list.

ITIS SO ORDERED.
/s George C. Smith
GEORGE C. SMITH, JUDGE
UNITED STATES DISTRICT COURT
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