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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
DEANO MCCORT,
Plaintiff,
V. Civil Action 2:17-cv-620
Judge George C. Smith
Magistrate Judge Jolson
MUSKINGUM COUNTY, et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court on Plaintiff’'s Motion to Strike his Deposition.(B8)cand
Motion for Extension of Time. (Doc. 39). For the reasons set forth below,ifP&iviotion to
Strikehis Depositions DENIED (Doc. 38), and his Motion for Extension of TImeaRANTED
(Doc. 39). PIlaintiff shall file his opposition to the pending Motion for Summary Judgibeat (
34) no later than twenty-one days after the issuance of this Opinion and Order.

l. BACKGROUND

Plaintiff Deano McCortproceedng pro se, filed the instant case pursuant to 42 U.S.C.
§ 1983 against Muskingum Countythe Muskingum Couaty Sheriffs Departmentand the
Muskingum County Jail. (See Doc. 1). Plaintiff also sued Matt LutZSherriff at te Muskingum
County Jail), David Sgchi[sic] (Captain at the Muskingum County Jahane Love (anedical
provider at the Muskingum County Jail), and Travis Nicholas (Deputy Sherriff atubkifgum
County Jail)in their individual and official capacite (See id.). Defendant Love has been

terminated as a party to this actionSeq Doc. 35 (adopting recommendation that Defendant
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Love’s Motion for Judgment on the Pleadings be granted)).

Defendants Muskingum County, the Muskingum County Sheriff's Deeatf the
Muskingum County Jail, Matt Lutz, David Suciu, and Travis Nich@da#lectively “Defendants”)
filed a Motion for Summary Judgment on April 11, 201@oc. 34). In thatMotion, Defendarg
rely on testimony from Plaintiff’'s deposition in this case, which occurred oru&gbt2, 2018.
(Seeid.). Defendants filed Plaintiff's deposition with the Court on April 4, 2018. (Doc. 31).

As both sides explain, Plaintiff's deposition was contraaérffom the start. To
demonstrate, the Couftllows the parties’ lead in lookintp the relevant portions, but not the
substance, of the deposition transcript. Upon arrival, Plaintiff refused to gneitbeut counsel.
(Id. at 6-7). He explained:

| just dont want my rights being violated. Do you guys sdgere I'm caming

from, though? If you ai’smart with the dw, you guys will be asking athe

guestions, you know. | don’t understantl mean, | dort understand a whole lot.

| nevermade it hrough 7th, 8th grade. See whatlsaying? | don't want to be—

jeopardize anynore of what tbey've done to me.You know whatl’'m saying?

They've done locked me up, gwaway the keyor something | didn’t even dol

know it aint this case, inderstad that, but you got to see whenmmkkoming from.

I’'m doing four and a half years for something | didn’t do.

(Id. at 7). Defense counsel explained to Plaintiff that the deposition was in hisas®j not his
criminal case, and that Defendants wertditled to discover the facts concerning the claims
brought against them. Id)). Ultimately, Plaintiff agreedo proceedwith the deposition after
both sides signed a document reflecting that he was not waiving any of his camstitrghts.
(Id. at7-9).

The relevant exchange is as follows:

MS. BOCKELMAN: Mr. McCort, this is—you filed a civil lawsuit against the

individuals that we representln a civil proceeding those individuals, through

counsel,are entitled to find out the facts that fothe basis of your complaints
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against them. This doewt involve your criminal action.I’m not herereally to
delve into much more than why you areprison. Other than thatwe’re here
today tofind out what you remember and what you krebwut the incident and a
little bit of backgroundinformation about you. That's the extent tdday’s
deposition.

THE WITNESS: Thass it? Then Il answer it as long as you guys read thiat
loud and sign it, I'll answer your question$-or the record. If you wantto read it.
Read itout loud, 11l go forward with it. It shouldnt take very long for what |
remember.

MR. PERRYMAN: Well, beinghat this is a statement that you will be makiig,
you want to read it out loud.

THE WITNESS: | cart' readthat well. | had it typed up. So, | mean, i®ne you
of willing to read it? | cant read thatvell.

MR. PERRYMAN: Okay.The typed statement as Mr. McCort lygen us here
staes that, “It is my intention tanswer questions only under the condition that |
am not waiving any of my rights and that mghts under the Ohio State and
Federal Constitution are granted.” I'm sorry, thatguaranéed, not granted.
“And that this guarantee is made by and through the pantie$ved in this
disposition,”l believe he maasdeposition there, “through their signaturestios
statement.” So, essentially, Mr. McCort, hgsovided a written statement that he
wants to be ensured that he is not waiving any of his rights under the Ohio State or
Federal Constitution.That is Mr. McCort’s prerogative not to waive anfythose
rights. Again, we are only here to askiestiononcerning the lawsuit that Ise’
filed in the Southern District of Ohio against theferdants, Muskingum County
Sheriff's Office,representativesf that office and Nurse Shaheve.

THE WITNESS: Thas fine. Do you guys want to sign it, date it?

MR. PERRYMAN: That would béne.
(Id. at7-9). With Plaintiff under oath, the deposition ensueldl. af 10).

Plaintiff answered questions for a period of time before the deposition wegt aw
Controversy arose when defense counsel questiéiaitiff about theallegations in the
Complaint in thisase which wasmarked as deposition Exhibit D(Id. at 55-56) The following

exchange is demonstrative:



Q. I'mjust trying to get annderstanihg of what was—you know, what you put
in your complaint.

A. Yeah.
Q. So, you stated in Paragraph 19—
A. Thats why I'd rather have a lawy@resent with me, so | know I’'m not saying
anything wrong. You know what | mean? | don’t understand whategdying
to say to me. I'd rather just hava lawyer present.I’m done withtoday. You
hear me?

(Id. at 60). Basedon his desire to have counseépent, Plaintiff terminated tleposition:
Q. So, to be clear, you don’t want to—
A. I'd raher wait until | get out or itlon’t matter. I'm trying to get an attorney
on the case righhow, anyways. You know what I saying? But it's kind of
hard when youe in prison. You dont have acces$o, you know,outside
communications. They dont let you gebn the internet or nothing like that or find
you an attorney. They don’t let you do nothing of the sort.
Q. Okay.
A. So,I'd rather just stop becausddn’t want to, you know...

(Id. at @-61). Although efense counsel attempted to salvage the depasiBtaintiff

terminated it based on his desire to have counsel present:

Q. So,how about this: How aboutll’'table any quea®ns about the content of
your complaint for the time being?

A. Do what?

Q. As far as the allegations that ytsave in yur complaint, wdl move on to
something else for the time being.

A. 1I'm done period.
Q. You're done period?

A. I'drather have an attorney with mile you guys ee questioning me.I just
don't feel right. | mean, | do, but | don’t understarwdhat you—all the stuff youte
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trying to say tome. | don’t understand it. | only got a 7th andth grade
education. You see what th saying?

Q. lunderstand.

A. So, | dont understand, like, some of the stuff yaasking me. Like, | don't
reallyunderstand it.

Q. No, I understand.
A. I'd rather have someone to be heredpresent me for what'right.

Q. And to be clear, that’your right tchave that happen, but that person has to be
anattorney.

A. Okay. Thats fine.
Q. Theycant just be Mr. Willard thatvorks in the law library.

A. | understand that, too. | understatitat. I've been working on getting a
lawyer.

Q. Okay. So,d there—would you be willingto answer any quéens for Ms.
Bockleman for théime being?

A. No.We'll just wait until | get arattorney or I'll see you on the outside.

Q. Okay.

A. Sorry. But | just feel morecomfortable withan attorney that | knowyou
know what| mean, that knows.Like you're sitting here dgng me allthese
guestionsvhen | got a lot of questions | want to ask yiowt, I'm not allowed to ask

you. You see what ih saying?

Q. lunderstand. But understandljust a legal representativel! m not a party
of interest. | don’t have any—

A. 1would like to have one here, too. | feel yowell, we're done for today.
(Id. at 61-63.

Rather than filing an opposition to Defendants’ Motion for Summary Judgmlefiff
filed a Motion to Strike hi®epositionfrom the record (Doc. 38). At bottom, Plaintiff contends
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that the deposition should not be used because he “abruptly ended [it] because of the
overwhelming indicators that defense counsel was attempting to conémuhanuddle [his]
account of the incident that occurred.1d.(at 2). Plaintiff also filed a Motion for an Extension of
Time, requesting a stay of hieadline for filing an opposition to Defendants’ Motion for
Summary Judgment until the Court rules on his Motion to Strike. (Dgc. 39

The Court issued an Order expediting Defendants’ response to Plaintiffiengl@nd
disallowed any reply brief. (Doc. 40)Defendantdiled their response on May 21, 2018. (Doc.
41). Thus, Plaintiff's Motions arepe for review.

. DISCUSSION

Plaintiff first contends that his deposition should be stricken because Defendants
conducted it without the required leave of Cou(Doc. 38 at 6). Rule 30(a)(2) of the Federal
Rules of Civil Procedure requirésat leave of Court be obtained “if the deponent is confined
in prison.” Fed. R. Civ. P. 30(a)(2).Here, however, the Court granted leave in its
scheduling order, which provided thfd]epositions of any persons who are incarcerated may
proceed on sucterms and conditions as the institution shall impose.” (Doc. 14 at 1). Exhibit A
to Defendants’ Opposition demonstrates that Plaintiff's deposition proceeded omibeatel
conditions imposed by Belmont Correctional Institution, through its Unit Mam&harles
Haggerty. (Doc. 14, Ex. A). Thus, Plaintiff's first argument in support of hisdvdt Strike
the Deposition isvithout merit. See Kendrick v. Schnorbus, 655 F.2d 727, 729 (6th Cit981)
(finding that defendants have a right to depose a prisoner plaintiff, who “is the veryvbart
initiates the action of his own choice”).

Plaintiff next argues that hisonductmay “easily be characterizedas amotion to



terminaté the depositiorunder Rule 30(d)(3)(Adn thegroundthatit was being conducteith bad
faith or in amannerthatunreasonably annoyedmbarrassecdr oppressed him. Dpc. 38 at &
6). Accordingly Plaintiff asserts that “[fle proceedingshouldhavebeen suspendeantil
suchtime asthe Court issued anorder” on his motion to terminate(ld. at 6). Rule
30(d)(3)(A) provides:

At any time during a deposition, the deponent or a party may move to terminate or

limit it on the ground that it is being conducted in bad faith or in a manner that

unreasonably aroys, embarrasses, or oppresses the deponent or pahg.

motion may be filed in the court where the action is pending or the deposition is

being taken. If the objecting deponent or party so demands, the deposition must be

suspended for the time necays@ obtain an order.

Id. Howeverno motion to terminate was before the Court for consideration. But even if it were,
Plaintiff fails to demonstratihat counsel conducted the deposition in such a manner as to annoy,
embarrass, or oppressm. (See generally Doc. 31). Thus, Plaintiff's second argument in
support of his Motion to Strikdéis Deposition also fails. See, e.g., Smith v. Sephens, No.
2:10-cv-13763, 2012 WL 899347, at *5-6 (E.D. Mich. Mar 16, 2012) (denying plaintiff’s motion
to suppress his deposition pursuant to Fed. R. CBO@)(3)(A)).

The thrust of Plaintiff's Motion is based on his thandjument, which ighathis deposition
should not have proceeded without “legal representation,” which he regards as a “fuatlament
right.” (Doc. 38 at 6). Despite Plaintiff's arguments to the contrafye taw on thigssue is
clear: there isnoright to counsein prisonercivil rightscases. Bennett v. Smith, 110 F. App’x
633, 635 (6th Cir. 2004 For all of these reasons, Plaintiffs Motion to StrikeDENIED.

(Doc. 38).
Having resolved this issue, the Court now examines Plaintiff's Motion for Erteiasi

Time. (Doc. 39). For good cause shown, the MotioGRANTED. (Id.). Consequently,
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Plaintiff shall file his opposition to the pending Motion for Summary Judgment (Doc. 34)eno lat
than twentyone days after the issuance of this Opinion and Ordere Qdurt anticipates no
further extensions of this deadline.

[11.  CONCLUSION

Based upon the foregoing, Plaintiff's Motion to StrikeDENIED (Doc. 38), and his

Motion for Extension of Time iISRANTED (Doc. 39) Plaintiff shall file his opposition to the
pending Motion for Summary Judgment (Doc. 34) no later than twergydays after the issuance
of this Opinion and Order.

Procedur e on Objections

Any party may, within fourteen days after this Order is filed, filé serve on the opposing
party a motion for reconsideration by a District Judige.28 U.S.C. § 636(b)(1)(A); Fed. R. Civ.
P. 72(a); Eastern Division Order No.-04, pt. IV(C)(3)(a). The motion must specifically
designate the Order or part in question and the basis for any objection. Responsesdnajec
due fourteen days after objections are filed and replies by the objectipgapmadue seven days
after. The District Judge, upon consideration of the motion, shall set aside aof/the&tOrder
found to be clearly erroneous or conyréo law.

This Order is in full force and effect even if a motion for reconsideration has ikegbn f
unless it is stayed by either the Magistrate Judge or District JudgeOBI®Civ. R. 72.3.

IT IS SO ORDERED.
Date:May 29, 2018 /sl Kimberly A.Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




