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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

RAY SCOTT HEID, etal.,
Plaintiffs,
Civil Action 2:17-cv-650
VS. Judge Algenon L. Marbley
Magistrate Judge Chelsey M. Vascura
MARK HOOKS, et al.,

Defendants.

REPORT AND RECOMMENDATION

Plaintiffs, Ray Scott Heid and James Enan (“Plaintiffs”), state prison inmates who
are proceeding without the assistance of counsel, bring this action under 42 U.S.C. § 1983
against Defendants, Mark Hooks, and Jeftieyvard (“Defendants”), employees of Ross
Correctional Institution (“RCI”), irtheir individual and fiicial capacities. (ECF No. 1.) This
matter is before the undersigned for considemadioDefendants’ Motion to Dismiss (ECF No.
19) and Plaintiffs Memorandum in OppositionDefendants’ Motion to Dismiss (ECF No. 25).
For the reasons that follow, the undersigR&€COM M ENDS that Defendants’ Motion to
Dismiss beGRANTED IN PART andDENIED IN PART.

I. BACKGROUND

This Court previously performed an iaitiscreen of the Complaint and dismissed
Plaintiffs’ equal protection claim under the Flm&anth Amendment and class-action claim under
the Eighth Amendment. (ECF Nos. 10, 12.) Only Plaintiffs’ individleims of deliberate
indifference to a serious risk of haumder the Eighth Amendment remaird. )

For these individual claims, Ptaiffs assert that Defendantsere deliberately indifferent
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to a substantial risk of physichhrm related to their use thfe prison phones. According to
Plaintiffs, a group of “black supremacist” inmatesitrol five of the st phones in the cell block
and limit white inmates’ use to the remaining phoaintiffs allegahat this phone control
results in violence and threats of violence anthtr allege that despite having notice of the
violence relating to telephone acsePefendants have not takeeaningful steps to rectify the
situation. (ECF No. 1-1.)

In their Motion to Dismiss, Defendants fiesssert that the Eleventh Amendment bars
Plaintiffs from suing Defendasiin their official capacitiesDefendants next argue that
Plaintiffs’ individual capacity claims should bissmissed because Defendants are entitled to
gualified immunity. Defendants further maintéirat they have not acted with deliberate
indifference to the risk of harm, but that tHegve instead offered solutions to Plaintiffs, as
evidenced by the exhibits Plaintiff attacliesiis Complaint. (ECF No. 1-1, PAGEID #28-41,
61-64, 69, 77-78). Finally, Defendants contend that Plaintiffs arentibied to a preliminary
injunction.

Plaintiffs oppose Defendants’ Motion to Dis®sj contending that they are permitted to
sue Defendants in their official capacity becaihey are seeking injunctive relief. Plaintiffs
also contest Defendants’ assertions that theyeatitled to qualified immunity and that they
offered reasonable solutions to the risk aihtaesulting from tensions over phone use.

[I. STANDARD FOR MOTION TO DISMISS

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a
complaint must contain a “short and plain stagatof the claim showmnthat the pleader is
entitled to relief.” Fed. R. Civ. P. §(@2). Thus, Rule 8(a) “imposes legaidfactual demands

on the authors of complaints6630 Southfield LtdP’Shipv. Flagstar BankF.S.B, 727 F.3d
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502, 503 (6th Cir. 2013).

Although this pleading standaddes not require “detaileddtual allegations,’ . . . [a]
pleading that offers ‘labels andmclusions’ or ‘a formulaic recitation of the elements of a cause
of action,” is insufficient. Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atlantic
Corp. v. Twombly550 U.S. 544, 555 (2007)). A complaintlwot “suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furtér factual enhancement.Tgbal, 556 U.S., at 678juoting
Twombly 550 U.S. at 557). Instead, to survive a oto dismiss for failure to state a claim
under Rule 12(b)(6), “a complaint must contain sugfnt factual matter . . . to ‘state a claim to
relief that is plausible on its face.Tgbal, 556 U.S., at 678&uotingTwombly 550 U.S. at 570).
Facial plausibility is establisde‘'when the plaintiff pleads factuabntent that allows the court to
draw the reasonable inference that the nigd@t is liable for the misconduct allegeddbal, 556
U.S., at 67§quotingTwombly 550 U.S. at 570). “The plausibility of an inference depends on a
host of considerations, including common sensetla@dtrength of competing explanations for

the defendant’s conductFlagstar Bank 727 F.3d at 504 (citations omitted). Further, the Court

holdspro secomplaints “to less stringent standards ttiamal pleadings drafted by lawyers.
Garrett v. Belmont Cnty. Sheriff's Dep’874 F. App’x 612, 614 (6th Cir. 2010) (quotiHgines
v. Kerner 404 U.S. 519, 520 (1972)). This lertiéreatment, however, has limits; “courts
should not have to guess at the nature of the claim asserkgdrigler v. Gen. MotorsA82 F.
App’x 975, 976—77 (6th Cir. 2012) (quotivgells v. Brown891 F.2d 591, 594 (6th Cir. 1989)).
[11.  DISCUSSION
The undersigned first considers Defendaotsitention that the Eleventh Amendment

bars Plaintiffs from suing Defendants in thdfiaal capacities beforéurning to Defendants’

arguments in favor of dismissal of Plaintiffs’ ¢ted against them in their individual capacities.
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A. Official Capacity Claims

The undersigned concludes that, to the ex@antiffs seek monetary damages against
Defendants in their official capacities, theiaichs are barred by the Eleventh Amendment. The
Eleventh Amendment of the United States Qitutson operates as a bar to federal-court
jurisdiction when a private citizen sues a state or its instrumentalities unless the state has given
express consentPennhurst St. Sch. & Hosp. v. Haldermd®5 U.S. 89, 100 (1983)awson v.
Shelby Cnty 211 F.3d 331, 334 (6th Cir. 2000). “Iwell establishethat 8§ 1983 does not
abrogate the Eleventh AmendmenHarrison v. Michigan No. 10-2185, 2013 WL 3455488, at
*3 (6th Cir. July 10, 2013) (citinQuern v. Jordan440 U.S. 332, 341 (1979)). Moreover, “an
official-capacity suit is, in all respects other threime, to be treated asat against the entity.
It is not a suit against the official personally, for the real party in interest is the etdptucky
v. Graham 473 U.S. 159, 166 (1985) (citiBrandon v. Holt469 U.S. 464, 471-72 (1985)).
Thus, it is immaterial that Plaiffs named individual employees BICI rather than the state of
Ohio; Ohio is the real party interest in the official capacity claim. Because Ohio has not
waived its sovereign immunity in federal coutris entitled to Elevetih Amendment immunity
from suit for monetary damageblixon v. State of Ohjdl93 F.3d 389, 397 (6th Cir. 1999).

Plaintiffs’ claim for injunctive relief again®efendants in thewfficial capacities,
however, may proceed. “The exception set fortBxrParte Youngllows plaintiffs to bring
claims for prospective relief against state officeled in their official capacity to prevent future
federal constitutional or statutory violationsBoler v. Earley 865 F.3d 391, 412 (6th Cir.
2017). TheEx Parte Youngloctrine “rests on the premise . . . that when a federal court
commands a state official to do nothing more tiedrain from violating feeral law, he is not

the State for sovereign-immunity purpose¥4. Off. for Prot. & Advoc. v. Stewa63 U.S.
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247, 255 (2011)“In determining whether the doctrine Bk Parte Youngvoids an Eleventh
Amendment Bar to suit, a couréed only conduct atigightforward inquiry into whether [the]
complaint alleges an ongoing violation of federal law and seeks relief properly characterized as
prospective.”Verizon Md., Inc. v. Pdiz Serv. Com’n of Md.535 U.S. 635, 645 (2002)
(quotingldaho v. Coeur d’Alene Tribe of Idahs21 U.S. 261, 296 (1997)). Here, Plaintiffs seek
injunctive relief to govern Defendants’ futurencluct. Specifically, Plaintiffs ask for an
injunction against “any other and/or furthesr@titutional violations as set forth [in the
Complaint]” and additionally ask for one oktliollowing forms of relief: (1) that Defendants
place a phone in every cell; (2) that Defendanssgiate “racially balanced phones;” (3) that
Defendants limit inmates to one completed calldasr; or (4) any other &on that will cure the
harm and permit equal accessibility to institntabphones. (ECF No. 1-1.) Because Plaintiffs
seek relief that is properly characterized aseosve, their claim for injunctive relief against
Defendants in their offiall capacities may proceed.

Accordingly, it SRECOMM ENDED that Plaintiffs’ claims for monetary damages
against Defendants in thaifficial capacities b®1SMISSED, but that Defendants’ Motion be
denied with respect to Plaintiffslaims for injunctive relief agast Defendants in their official
capacities.

B. Individual Capacity Claims

The undersigned finds Defendants’ Motiorismiss Plaintiffsindividual capacity
claims to be without meritAs an initial matter, Defendants are not entitled to qualified
immunity at this juncture because Plaintiffv@aufficiently alleged it Defendants violated
their clearly established Eighth Amendment tigh“Qualified immunity shields government

officials from civil damages liabty unless the official violated statutory or constitutional right
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that was clearly established at the time of the challenged condReichle v. Howard566

U.S. 658, 664 (2012) (citingshcroft v. al-Kidd563 U.S. 731, 735 (2011)). Under this doctrine,
“government officials performing discretionamyrictions generally are shielded from liability
for civil damages insofar as their conduct doesviolate clearly established statutory or
constitutional rights of which aasonable person would have knownMoldowan v. City of
Warren 578 F.3d 351, 374 (6th Cir. 200@uotingHarlow v. Fitzgerald 457 U.S. 800, 818
(1982)). “[Q]ualified immunity aplges irrespective of whether tludficial’s error was a mistake
of law or a mistake of fact, or a mistakesbd on mixed questions of law and faddall v.
Sweet666 F. App’x 469, 477-78 (B Cir. 2016) (citingPearson v. Callahab55 U.S. 223, 231
(2009)). In determining whether an officialentitled to qualifid immunity, “we ask two
guestions: ‘First, viewing the faats the light most favorable tie plaintiff, has the plaintiff
shown that a constitutional vetion has occurred? Second, wasstilght clearly established at
the time of the violation?”"Mitchell v. Schlabach864 F.3d 416, 420 (6th Cir. 2017) (quoting
Miller v. Sanilac County606 F.3d 240, 247 (6th Cir. 2010)). rkbe reasons set forth in the
undersigned’s Report and Recommendation (EGF10) and the Court’s Opinion & Order
adopting the Report and Recommetima(ECF No. 12), Plaintiffs have adequately pled that
Defendants violated their clearly establidligghth Amendment right to protection from
violence at the hands of other inmates.

Moreover, Defendants’ arguments for dismisddPlaintiffs’ individual capacity claims
improperly require this to Court accept as trugrthesponses in the grievances that Plaintiffs
attached to their Complaint. Pursuant to Fddeude of Civil Procedure 10(c), “a statement in a
pleadingmay be adopted by referenelsewhere in the same piag or motion.” Fed. R. Civ.

P. 10(c) (emphasis added). Further, a “copg wfitten instrument thas an exhibit to a
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pleading is a part of th@eading for all purposes.ld. Nevertheless,it'is generally not
permissible to accept as true the defendants’ responsgsdseprisoner’s grievances that are
attached to his complaint, where the prisoner desptlte validity of the dendants’ statements.”
Turner v. WelkalNo. 3:12-cv-0915, 2014 WL 347815, at *18 (M.D. Tenn. Jan. 31, 204A%s
v. City of Cincinnati521 F.3d 555, 561 (6th Cir. 2008) (“Rulé(c) does not require a plaintiff
to adopt every word within the exhibits agerfor purposes of pleading simply because the
documents were attached to the complaint to supoalleged fact.”). Here, Plaintiffs attached
the at-issue grievances to their Complairdemonstrate that Defendaritad been made aware
of the telephone access tensions and the resulsigf violence. Nothing in their Complaint
reflects that Plaintiffs intended accept as true or addpefendants’ responses to those
grievances.Cf. Jones521 F.3d at 561 (holding that attachrnef a transcript of defendant’s
unilateral statements to compladid not mean that the plaifitadopted those statements but
instead shows that the defendant made such statenta@atslin v. Dudley No. CIV S-07-
2259, 2009 WL 3073930, at *3 (E.D. Cal. Sept. ZX)9) (statements defendant made in
grievance were not adopted into complaint where plaintiff attached grievance to complaint to
prove exhaustion of administrative remedieg] aothing in the complaint suggested that the
plaintiff was adopting asue the defendant’s statentgn It is therefor&RECOMMENDED
that the Court decline rely upon f2edants’ statements in the gramces Plaintiffs attached to
their Complaint to disturb its earlier holdingttPlaintiff had suffiently alleged an Eighth
Amendment claim.
V. DISPOSITION
For the foregoing reasons, itRECOMMENDED that Defendants’ Motion to Dismiss

(ECF No. 19) b&sRANTED IN PART andDENIED IN PART as set forth above
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V. PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendation, tparty may, within fourteen
(14) days of the date of this Report, filedaserve on all parties weeth objections to those
specific proposed findings or recommendatitlm&hich objection is made, together with
supporting authority for the objection(si Judge of this Court shall makeda novo
determination of those portions of the Reporspecified proposed findgs or recommendations
to which objection is made. Upon proper objecti@adudge of this Court may accept, reject, or
modify, in whole or in part, the findings cicommendations made herein, may receive further
evidence or may recommit this matter to the Muagte Judge with instructions. 28 U.S.C. 8§
636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the righthave the Districludge review the Report
and Recommendatiae novo and also operates as a waivethaf right to appeal the decision of
the District Court adopting tHeeport and Recommendation. Sémmas v. Arn474 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

I/s/Chelsey M. Vascura

CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE




