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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
RICHARD E. STEWART ,
Plaintiff,
V. Civil Action 2:17ev-706

Judge James L. Graham
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Richard E. Stewartfiled this action seeking review of a decision of the
Commissoner of Social Security(*Commissioner”) denyinghis Title I Social Security
Disability Benefits and’itle XVI Supplemental Secugtincome Disability applicatian For the
reasons that followit is RECOMMENDED that Plaintiff's Satement of Errors (Doc. § be
OVERRULED and that judgment be entered in favor of Defendant.

.  BACKGROUND
A. Prior Proceedings

Plaintiff filed applications fofTitle Il Social Security Disability Benefitand Title XVI
SupplementaSecurity Disability Benefiton November 22, 2013 (SeeDoc. 73, Tr. 201, 215,
PAGEID #:242 256. In both applications, Plaintiff alleged disability beginning September 12,
2012. (d.). After Plaintiff' s applications were denied initially and on reconsideration (Dd¢. 7
Tr. 263-67, 271-74,PAGEID #: 30509 313-16), Plaintiff requested a hearingy an
Administrative Law Judg(id., Tr. 279 PAGEID #:321).

Administrative Law Judge Deborah Ellis (the “ALJ"”) held a video hearing on March 30,

2016. Poc. 72, Tr.105-49 PAGEID #:145-89. On May 19, 2016, the ALJ issued a decision
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finding that Plaintiff was not disabled as defined in the Social Security Adt, T¢. 44-58,
PAGEID #: 8498). The Appeals Council denied review, making the’Aldkecision the final
decision of the Commissionerld( Tr. 1, PAGEID #: 4L

Plaintiff filed this case orugust 14, 2017 (Docl-2), and the Commissioner filed the
administrative record on October 23, 20{oc. 7). Plaintiff filed a Statement of Specific
Errors(Doc. 8), the Commissioner respond@bc. 112), andPlaintiff filed a Reply(Doc. 13).

B. Relevant Medical Background

On March 30, 2010, Plaintiff saw Dr. Michael Shannon, a neurosurgeon, for hisaokd-
and upper dorsal paibut Plaintiff alsocomplainedof headaches and neck pain. (Dod&,7r.
585, PAGEID #: 630). A cervical MRI revealed stenosis ab@hd C67 with disc rupture on
the left side, and Dr. Shannon recommended surgddy). (Accordingly, on September 22,
2010, Plaintiff underwentraanterior cervical microdisckectomy at-6&nd C67, as well as an
interbody fusion aC5-6 and Cé7. (d., Tr. 583, 586, PAGEID #: 628, 631). At a follow up
appointmentwith Dr. Shannoron October 11, 2010, Plaintiffadgood strength, sensation, and
reflexes throughout.Id., Tr. 583, PAGEID #: 628).

On March 22, 2013, Plaintiff had adRI of his cervical spine, which showed “a very
small central disc herniation at G4without any noted foraminal narrowing and sowfisc
osteophyte complex at @bwhich does not appear to impinge on either foramen or on the spinal
cord.” (d., Tr. 500, 547PAGEID #: 545 592,.

On April 11, 2013, Plaintiff saw Dreffrey Lobelfor neck pain. (Doc. -7, Tr. 500,
PAGEID #: 545). At that timeRlaintiff stated thahe did not remember suffering any trauma to

his neck “but since he is a mechanic, he works with his hands and is frequently in awkward



positions while working on cars.”ld.). Dr. Lobel found thatPlaintiff's strength in his upper
extremites was intact, except for decreased strength with fingers of opposition onhthesig
well as decreased sensation in a median nerve distribution on the right kideTr.(501,
PAGEID #: 546). Dr. Lobel noted, however, that he did not see any eeidém herniated dis

or foraminal narrowing, and Plaintéf right arm and hand symptoms could be due to carpal
tunnel syndrome.|d., Tr. 502, PAGEID #: 547).

Plaintiff again saw Dr. Lobel on April 25, 2013, at which time he stated Plaintiff had
normal range of motion, negative Spurlisgsign, and negative Hoffmansign. [d., Tr. 503,
PAGEID #: 548). An x-ray and CT scan oPlaintiff's cervical spineshowed only mild
spondylosis and intervertebral disk space narrowing., {r. 54952, PAGEID # 594-97).
Another cervical xay taken on May 29, A3, showed that Plaintiff had reduced range of
motion with no evidence of listhesisld( Tr. 557-58, PAGEID #: 602—-03).

On February 4, 201#laintiff underwent a Psychological Examination weychologist
James Spindler, M.Sfor the Opportunities for Ohioans with Disabilities (OOD)ld.( Tr. 620,
PAGEID #: 665). Plaintiff reported that he had never received outpatienalrheatth services
nor been hospitalized for psychiatric problem@d., Tr. 622, PAGEID #: 667). During the
evaluation, the psychologist noted that Plairgiffthought associations were adequate, with no
fragmentation of thoudlor flight of ideas id.); that Plaintiff was alert, knew the exact date, and
was oriented telace and persond(, Tr. 623, PAGEID #: 668); and that he had the impression
that Plaintiff “was over stating the impact of his depression on his daily rolttheTr. 624,
PAGEID #: 669).

On March 10, 2014, Plaintiff saw Dr. Mark Weaver theOOD. (Id., Tr. 631, PAGEID



#. 676). Dr. Weaver noted a negative Romberg test and good-foagese apposition sense.

(Id., Tr. 633, PAGEID #: 678)Dr. Weaver further founthat although there was constant, mild,
involuntary spasm to inspection and getlon of the lower cervical, straight leg raising was
negative bilaterally and there were no organic radicular nerve root impingénaings. (d.,

Tr. 643, PAGEID #: 679). Additionally, Dr. Weawveoted that Plaintiff was alert, oriented, and
his thought process appeared norméal., Tr. 635, PAGEID #: 680).

Plaintiff was also seen at Genesis Healthcare System for shoulder and neck pain o
January 23, 2014, March 20, 2014, and April 30, 2014. (D&;. Tr. 698-700, 703-08,
PAGEID #: 74446, 74954). During Iis appointments, Plaintiff reported numbness and
tingling affecting his right arm, but hi3danuary appointment notes state that ligist touc
sensation was symmetrical in the upper and lower extremdias, his March appointment
demongrated normal motor strength, sensatiand reflexes. I¢.). Additionally, treatment
notesfrom April state that “upon clinical examination, it is not convincing that he is suffering
from facetogenic pain.”Id., Tr. 707, PAGEID #: 753).

On March 20, 2104, state agency consultant Dr. Leigh Thomas found that Plaintiff had
some exertional and postural limitations, and noted his “obligatory use of cane,”iimaitell
opined that Plaintiff was only partially credible and not disabled. (De&,. Tr. 2014,
PAGEID #: 24255). Dr. Gary Hinzman, also a state agency consultant, affrmed Dr. Til®omas
assessment on June 16, 2014., [Tr. 231-45, PAGEID #: 272-86).

C. Relevant Testimony at the Administrative Hearing
At the outset, counsel for Plaintiff explained that Plaintiff had “a plethora of odiope

impairments, as well as some spinal, cervical spine impairments[],.asdvere right carpal



tunnel impairment. (Doc. 72, Tr. 109, PAGEID #: 149).

Plaintiff testified that he lives with his fiangé&ho is on social security benefits, and his
children are grown. Id., Tr. 116-11, PAGEID #: 156851). Although Plaintiffhas a drivés
license, he statetthat he doesn like to drive “[b]Jecause my arms go numb and a fairoes |
don't havecontrol of my, my fingers and | just donfeel safe.” Id., Tr. 11112, PAGEID #:
151-52). Plaintiff elaborated:

My, it’s like my hand and my fingers will go clear to sleep and ltdarl them,

you know, | cait grasp anything dnold anything. And is like if your foot goes

to sleep and it, is like so far gone that & burning and stinging and if you try to

press on it or it just hurts. Thatthe way my fingers are all the time.

(Id., Tr. 112, PAGEID #: 152).As a result,Plaintiff testified that he normally doesngo
anywhere, although he tries to attend chwelekly. (Id., Tr. 125, 129, PAGEID #: 165, 169)
Instead Plaintiff spends most of his days “either lay[ing] in bed or lay[ing]r@ndouch” while
watchingtelevision (Id., Tr. 132, PAGEID #: 171).

In terms of physical impairments, Plaintiff testified that he wears a brace on Ihis rig
knee every day for stabilization, and without it, his “knee will hyperextend ditiekwards or
sideways.” Id., Tr. 123, PAGEID #: 163). With the brace, Plaintiff stated that he could stand
and walk for “about a haliour or so.” [d.). Further, Plaintiff stated that he uses a cane
everywhere he goesld(). Even with the cane, however, Plaintéktified thatt’s hard for him
to get down the stairs and use the bathroom in hisstery home. I€l., Tr. 124, PAGEID
#:164).

Plaintiff alsoexplainedthat he has issues with hardsuch as numbness and burring
as a result of his carpal tunneld.( Tr. 130, PAGEID#: 170). Plaintiff wears a wrist brace that

he acknowledgetseems to help,” although he&agedit’s hard to brush his teeth sometimekl., (
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Tr. 13132, PAGEID #: 17472). However, Plaintifftestifiedhe is able to button his shirt and
tie his shoes “most of the time.” Id., Tr. 132, PAGEID #: 172).

Turning to his cervical impairments, Plaintiff testified that his neck was doiralyre
well after my[neck] surgeryin 2010] until about 12 months later, and then it exdsily] like it
did before my surgery.” Id., Tr. 125, PAGEID #: 165).Plaintiff further described his neck
impairments to the ALJ:

My neck constantly hurts, it makes me have intense headaches almost daily. |

carit move my head, | dohhave the movement like | used to, | can only move

my head certain pafsic], and if | try to move my head the pain radiates down

into my midback and in my right shoulder. | have muscle spasms all day long,

even though when | lay down and try to sleep my muscles are just spasming and |

canit, it's hard for me to get any sleep. | just’t@et comfortable, which isrh

[sic] all the time.”

(Id., Tr. 125, PAGEID #: 165).Plaintiff explained that two surgeons opined that tbeyldn’t

fix his neck without surgery, but he is “really afraid to do thatd., (Tr. 126, PAGEID #: 166).
He also stated that he has received several injections that have not helped andhhEEMN®S
unit every other day. Iq.). Plaintiff is prescribed several medications for pain, but testified tha
the opiates cause constipation and have negatively impacted his ability toa hsexeual
relationship. Id., Tr. 127, PAGEID #: 167).

Plaintiff' s only testimony regarding mental impairmewiss when he explained thia¢
saw a life coach for eight or nine months because he was “in pain all the time, depagssi
other mental issues come along with it and | was trying to get help for lid; Tr. 120,
PAGEID #: 160).

D. The ALJ’s Decision

The ALJ found thatPlaintiff suffered from the following severe impairments:



osteoarthritis and allied disorders, degenerative disc disease of thealcepine, status post
right rotator cuff repair, right sided carpal tunnel syndrome and otherlgrdsra(Doc. 7-2, Tr.

46, PAGEID #: 86). Further, the ALJ found that although Plaintiff was diagnosed with
depression, anxiety, and substance addiction disorder, these mental impairments cidisaot
more than minimal limitation in the claimastability to perform basic mental work activities
and are therefore nonsevereld.(Tr. 47, PAGEID #: 87).

Despite Plaintiffs impairments, the ALJ found that none met ¢théeria of any listed
impairments described in Appendix 1 of the Regulationsl.,, Tr. 48, PAGEID #: 88). In
reaching that conclusion, the ALJ stated thatsdud “particular attention” to ikting 1.02 and
1.04, but “[tjhe medical evidence did not document listengel severity and no acceptable
medical source ha[d] mentioned finds equivalent in severity to the criteria of any listed
impairment, individually or in combination.”ld;). Further, the ALJ noted that her conclusion
was supported by the state agency medical consultants, who reviewed the record aodltame
same coalusions. [d. (citing Ex. 1A; 2A; 5A; 6A)).

As to Plaintiff s residual functional capacityRFC’), the ALJ stated:
[T]he claimant has the residual functional capacity to lift ten pounds occagionall
and less than ten pounds frequently using his hand that is not using a can while
ambulating. The claimant requires the use of a handheld device to ambulate. He
can occasionally carry ten pounds and frequently carry less than ten pounds with
the hand he is not using to carry his cane while walking. The claimant can push
and/or pull as much as he can lift and carry. The claimant can sit for a total of six
hours out of an eigHtour workday and stand or walk for a total of four hars

an eighthour workday. The claimant can operate foot controls withdwgr

extremities on a frequent basis bilaterally. The claimant can operate hand

controls with his upper extremities on a frequent basis bilaterally. The ctaiman

can occasionally use his upper extremities for overhead reaching and can never

climb laddes, ropes, or scaffolds. The claimant can occasionally climb ramps

and stairs, occasionally balance and kneel. The claimant can frequentlhastbop

never crouch or crawl. The claimant must avoid all exposure to unprotected
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heights, moving mechanical parts and he can never operate a motor vehicle.

(., Tr. 49 PAGEID #:89).

Ultimately, the ALJ found that Plaintiff's “statements regarding the severithi®f

limitations [were] not entirely consistent with the evidencdd., (Tr. 55, PAGEID #: 95) More

specifically, the ALJ explained that the medical evidence did not supportifPtaallegations:

(1d.).

The claimant testified that his knee impairments prevented him from standing for
more than a half hour at a time and that he required the use of can whenever he
walked. While the medical record indicates that the claimant consistently
reported pain in his right knee and imaging showed osteoarthritis in his right knee,
it also indicates that the claimant's knee pain was treated with conservative
measures and there was no signs of laxity or instability in either of the ctaman
knees (Ex. 8F/QG10; 20F/1+12). In addition, while the claimant sought and
received a prescription for a single point cane in July 2014, exams both before
and after July 2014 indicated that the claimant was able to ambulate udassiste
(Ex. 16F/3-11, 19F/7; 20F/67; 21F/23). In addition, multiple exams in 2015
showed a normal range of motion in his musculoskeletal system despite his
osteoarthritis in his knees (Ex. 22F/1-2; 26F/64).

*k%k

The claimant also testified that his cervical impairment and carpal tunnel
syndrome caused numbness in his hands and arms. However, while the exams
from 2015 showed the claimant had slightly reduced strength in his upper
extremities, they also showed that the claimant had normal sensation in his hands
and upper extremities as late as December 2@ (2F/5; 19F/7; 22F/2;
26F/64). In addition, during the claimant’s consultative exam in March 2014, he
had no difficulty handling and manipulating objects with either hand and in
December 2015, his grip strength was noted as equal and symmetrick FEx.
26F/64).

This medical evidence, coupled with what the ALJ described as inemtses in

Plaintiff's work history and activities of daily living, led the ALJ to conclutat Plaintiff's

statements did “not support any additional limdas in his residual functional capacity.Td.(

Tr. 55-56, PAGEID #: 95-96).



. STANDARD OF REVIEW

The Courts review “is limited to determining whether the Commissigneéecision is
supported by substantial evidence and was made pursuant to proper legal star\andsv.
Commr of Soc. Se¢.615 F. Appx 315, 320 (6th Cir. 2015)see 42 U.S.C. § 405(q).
“[S]ubstantial evidence is defined asiore than a scintilla okvidence but less than a
preponderance; it is such relevant evidence as a reasonable mind might acoEjuate to
support a conclusiori. Rogers v. Comm of Soc. Se¢.486 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sety of HHS 25 F.3d 284, 286 (6th Cir. 1994))YTherefore, if substantial
evidence supports the Als] decision, this Court defers to that findihgven if there is
substantial evidence in the record that would have supported an opposite contluBiakley
v. Comnr of Soc. Se¢.581 F.3d 399, 406 (6th Cir. 2009) (quotikgy v.Callahan 109 F.3d
270, 273 (6th Cir. 1997)).
1. DISCUSSION

Plaintiff assertdour assignmentsf error: (1) the ALJ failed to recognize and consider
Plaintiff's headaches as a medically determinable impext;(2) the ALJerroneously heldhat
Plaintiff s depression and anxiety are rsmvere impairmentg3) the ALJ failed to properly
evaluate Plaintiff's impairments under Medical Listing 1.0&%d (4) the ALJ improperly
evaluated Plaintif§ credibility under SSR 96-7P. (Doc. 8).

A. Plaintiff's Headaches

The Social Security Act defines “disability” as the “inability to engage insamgtantial

gainful activity by reason of angnedically determinable physical or mental impairnmiéht

Rabbes v. Comm’r Soc. Sec. Admi®82 F.3d 647, 6552 (6th Cir. 2009)citing 42 U.S.C.



8423(d)(1)(A)). The Social Security regulations make clear that an indivsdegithptoms,
“such as pain, fatigue, shortness of breath, weakness, or nervousness, will not be fdgatl to af
[an individual’s] ability to do basic work activities unless medical signs or dwgyr findings
show that a medically determinable impairment(s) is present.” 20 C.F.R. § 404.1529, Indee
“Im]edical signs and laboratory findingsstablished by medically acceptable clinical or
laboratory diagnostic techniques, must show the existence of a medical inmgsynvenich
results from anatomical, physiological, or psychological abnormalitre$ &hich could
reasonably be expected to produce the pain or other symptoms allédyed.”

Plaintiff argues that the ALJ failed to classify his headaches as a medicallyidetdem
impairment (Doc. 8 at 1315). Indeed, Plaintiff argues “the record is replete with
documentation and diagnoses ofsjhchronic headaches.”Id( at 14, citingPAGEID #: 165;

630; 698; 709; 714, 746; 792; 805; 807; 838; 859; 868; 883; 887; 895; 966). Plaintiff thus avers
that because the ALJ failed to recognize his “chronic headaches in any capauitythe
potentialimpact of the headaches on Plaintiff, the RFC is not supported by substantial evidence
(Id. at 15). The Court disagrees.

As the Commissioner correctly notes, Plaintiff points to no objective medicahdmd
that would lead the ALJ to conclude tHas headaches qualify as a diegly determinable
impairment. Indeed, Plaintiff is urable to articulate, or reference any medical record that
documentsany limitations Plaintiff has as a result of his headaches. Instead, Platesffto
records thatlemonstrate he complained of headaches, but as noted above, this allegation of pain

alone is insufficient to qualify as a medically determinable impairment.
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Finally, it is worth noting that Plaintiff made no mention of his headaches when he
applied for kenefits éeeDoc. 12 at 11; Doc.-3, Tr. 201, 215, PAGEID #: 242, 2p6@urther
supporting the ALJ’s determination that Plaintiff's headaches were notiaaiedeterminable
impairment. SeeGriffith v. Colvin No. 6:1323, 2013 WL 5536476, at *3 (E.D. Ky. Oct. 7,
2013) (holding that becausater alia, the plaintiff did not allege an intellectual impairment in
her application for SSI, evidence supported ALJ’s conclusion that the plaintiff did vetaha
medically determinable intellectual impairment).

The Court thus finds that substantial evidence supports the ALJ's conclusion that
Plaintiff’'s headaches were not a separate medically determinable impairment.

B. Non-Severe Impairments

Under 20 C.F.R. 804.1520(a)(4)(ii), at Step Two of the disability evaluation process,
the ALJ must determine the severity of Plaintiff's alleged impairments. “An impairmmen
considered severe if it “significantly limits an individual’'s physical or mertdity to perform
basic work activities,” which are defined afidse abilities and aptitudes necessary to do most
jobs.” Dyer v. Colvin No. CV 14156 DLB, 2016 WL 1077906, at *3 (E.D. Ky. Mar. 17, 2016)
(citing 20 C.F.R. § 404.1521(b)).” An impairment or combination of impairments is not severe,
however, “if it doesot significantly limit[an individual’s] ability to do basic work activities.”

20 C.F.R. §§ 404.1521.Plaintiff argues that the ALJ's decision to classify his depression and
anxiety as noisevere impairments “cannot be considered harmless error because both conditions
impact his ability to perform work activities on a sustained basis.” (Doc. 8 at Haljtiokally,

Plaintiff argues that his mental limitations “clearly affect his ability to perfornstaniial

gainful activity” and should have been included in the ALJ's RFC determinalibat (L2).

! This section, although no longer in effesgs effective at the time of the ALJ’s decision.
11



The Sixth Circuit has explaingde Step Two analyses follows:

This circuit construes the step two severity regulation ageanfinimishurdle,”

Rogers 486 F.3d at 243 n. 2 (internal quotation marks and citation omitted),

intended to “screen out totally groundless claintstris v. Sec’y of Health &

Human Servs773 F.2d 85, 89 (6th Cir. 1985). Thus, if an impairment has “more

than a minimal effect” on the claimant’s ability to do basic work activities, the

ALJ must treat it as “severe.” Soc. Sec. Rul-36f 1996 WL 374181 at * 1

(1996). After an AJ makes a finding of severity as to even one impairment, the

ALJ “must consider limitations and restrictions imposedabyof an individual's

impairments, even those that are not ‘severe.” Soc. Sec. R8p93996 WL

374184, at *5 (emphasis added).dAwhen an ALJ considers all of a claimant’s

impairments in the remaining steps of the disability determination, an ALJ’'S

failure to find additional severe impairments at step two does “not constitute

reversible error.’Maziarz v. Sec’y of Health & Humanr8g, 837 F.2d 240, 244

(6th Cir. 1987).

Nejat v. Comm’r of Soc. Se859 F. App’'x 574, 577 (6th Cir. 2009).

Because the regulations require an ALJ to consider both severe arsevaoe
impairments in the remaining steps of the disability determimasioalysis, once a severe
impairment is found, all impairments, regardless of how they are aassafe then analyzed in
the ALJ's RFC determination.See Dyer 2016 WL 1077906, at *3see also Singleton v.
Comm’r of Soc. Secl37 F. Supp. 3d028, 1033 (S.D. Ohio 2015) (“[@¢e an ALJ determines
that one or more impairments severe the ALJ ‘must consider limitations and restrictions
imposed by all of an individual’s impairments, even those that@reevere”) (quoting Fisk v.
Astrue 253 F. App’x. 580, 583 (6th Cir. 2007)). “For this reason, the Sixth Circuit has
consistently held that an ALJ does not commit reversible error when he or gfesdbat some
of claimant’s impairments are not severe, but finds that other impairments are sewvke
proceeds with his or her analysidd.

Here, the ALJ provided an extensive discussion of Plaintiffs mental impairments of

depression, anxiety and substance addiction disorder. (DBBc.Tv. 47, PAGEID #: 87).

12



Specifically, the ALJ found that (1) Phaff had mild limitations in activities of daily living
because Plaintiff's grooming and personal hygiene were adequate, he was able ¢o lore f
personal needs, he was able to attend church, and the reason he didn’'t go anywhegellan a
basis wasbased on physical impairments, not mental limitations; (2) Plaintiff had mild
limitations in social functioning, as the medical record did not show Plaintiff hadifiicylty
interacting with treatment providers, he reported getting along with his maititke children
“pretty well”, and there was no indication Plaintiff was ever fired or lafdroi a job due to
difficulty getting along with others; and (3) Plaintiff had only mild limitations inaamntration,
persistence, or pace, based in part onfdoe that his psychiatric exam inefember 2014
showed his thoughtrocess was clear and linear, his judgment and insight were intact, and he
was well oriented to person, time, and place, in addition to the fact that no mewldgns or
problems with concentration or attention were notdd., Tr. 4748, PAGEID #: 8488). The
ALJ then explained that because Plaintiff's mental impairments caused no haoréntild”
limitations, andhe had experienced no episodes of decompensation, his impairmentsowere
severe. I@., Tr. 48, PAGEID #: 88).

Ultimately, the ALJ reasonably relied on this evidence in finding that Plamtiféntal
impairments did not result in significant limitations. But even if this Court found that tde AL
improperly classified Plaintiff's mental impairments as+senerethe ALJ considered theffect
of all Plaintiff's impairments—both severe and nesevere geeDoc. 72, Tr. 4355, PAGEID #:
89-95)—throughout the remaining steps of the analysis [thus] render[ing] any emoidss.”
Nejat 359 F. Appx at 577 see alsdVlaziarz v. Sec'y of Health & Human Sen&37 F.2d 240,

244 (6th Cir. 1987) (holding that because the ALJ properly considered the impailassifted
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as nonsevere “in determining whether claimant retained sufficient residual faatteapacity
to allow him to perform substantial gainful activity,” the ALJ's failure to classhgt
impairment as severe “could not constitute reversible error.”).
C. Medical Listing 1.04A

“The third step in the sequential evaluation for disability benefits requiraggrandeation
of whether an impairment or a combination of impairments meets or equals one afri@e
medical conditions listed in Appendix” Gulley v. Commr of Soc. Se¢.No. 1:16CV-923,
2017 WL 4329632, at *3 (S.D. Ohio Aug. 3, 201i@port and recommendation adoptedo.
1:16CV923, 2017 WL 4310531 (S.D. Ohio Sept. 28, 2017) (citing 20 C.F.R. 8§ 416.920,
416.925, 416.926)) An impairmentmeets one of the listed impairments “when it manifests the
specific findings described in the medical criteria for that particular impairmesee, e.g.
Garza v. Commn of Soc. Se¢.No. 1:14CV-1150, 2015 WL 8922011, at *3 (W.D. Mich. Nov.
25, 2015) (citing~oster v. Haltey 279 F.3d 348, 354 (6th Ci2001); 20 C-.R. 88 404.1525(c),
416.925(c)). It is well-settled that a claimant does not satisfy a particular listing uallestthe
requirements of the listing are preseBee, e.gBerry v. Comnr of Soc. Sec34 F. Appx 202,
203 (6th Cir. 2002)see alscElam ex rel. Golay v. Comimof Soc Sec, 348 F.3d 124, 125 (6th
Cir. 2003) (“It is insufficient that a claimant comes close to meeting the requireaientssted
impairment.”). Ultimately, it is the claimans burden to provide evidence tha¢ meets or
equals a listed impairmentE.g, Gulley, 2017 WL 4329632, at *3 (citingvans v. Seg of
Health & Human Servs820 F.2d 161, 164 (6th Cir. 1987)).

Here, Plaintiff argues that he put forth sufficient evidence to demonstratehithat

impairments met and/or equaled Listing 1.04A for disorders of the spimdthe ALJ

14



inappropriately disregarded that evidence. (Doc. 8206 Plaintifffurther contends that the
ALJ insufficiently explainedvhy she found that Plaintiff did not meet the Listinghe Court
finds both arguments mdass.

1. Plaintiff Did Not Rovide Sufficient lzidence

Listing 1.04Astates:

Disorders of the spine (e.g., herniated nucleus pulposus, spinal arachnoiditis

spinal stenosis, osteoarthritis, degenerative disc disease, facet asbrigbyal

fracture), resulting in compromise of a nerve root (including the cauda gguina

the spinal cord. With:

A. Evidence of nerve root compression characterized by renatomic

distribution of pain, limitation of motion of the spine, motor loss (atrophy with

associated muscle weakness or muscle weakness) accompanied by sensory or
reflex loss and, if there is involvement of the lower back, positive streaght

raising est (sitting and supine)|.]

20 C.F.R. Subpt. P. Appx. Ljsting 1.04A In other words, for Plaintiff to have been found
disabled at step three, he must have had (1) a spinal disorder that (2) resultjedjpromise

of a nerve rootwith (3) ‘neuo-armatomic distribution of pain,(4) ‘limitation of motion of the
spine,” and (5) motor loss (muscle weakness) accompanied by (6) sensory or refléx loss.
Gulley, 2017 WL 4329632, at *@mphasis added).

Plaintiff statesthat he has residual spurring posterior at6C%nild broadbased disk
protrusionat C4-5, numbness and tingling in his upper extremities, paraspinal spasms, and
reduced range of motion. (Doc. 8 at 7). These “objective findings” according toifRlaint
“satisfy the first prong of Listing 1.04 by showing evidence of nerve root cosipng¢3” (Id.).
However, none of the medical records expressly state that Plaintiff sédbensnerve root
compression. Indeed, a March 22, 2MRI showed mild broathased disk protrusion like

Plaintiff noted, butwithout significant cord impingemenDc. 77, Tr. 548, PAGEID#: 593),
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and at a March 10, 2014 appointmért Weavernoted there was noadicular nerve root
impingement findings. Id., Tr. 643, PAGEID #: 679)SeeRoberts v. Commof Soc. Se¢No.
1214661, 2013 WL 6062018, at *16 (E.D. Mich. Nov. 18, 2013) (equating nerve root
impingement with nerve root compression).

“While there is some variation in the case law concerningjtiaatity of proof of actual
‘compression’that is required to satisfy Listing 1.04A, many courts require fairlgli@k
evidence.” Brauninger v. Comin of Soc. Se¢.No. 1:16CV-926, 2017 WL 5020137, at *4
(S.D. Ohio Nov. 3, 2017) (citinddams v. Comin of Soc. Sec2014 WL 897381, at *9 n. 5
(E.D. Mich. Mar. 6, 2014) (noting that recent MRI results would not have altered ths ALJ
decision omerveroot compressiobecause they “indicate only that a disc protrusaiuts the
S1 nerve roots,’ not that there is evidencaaterootcompressiot); Barnes v. Comm’r of Soc.
Sec, 2013 WL 6328835, at *9 (E.D. Mich. Dec. 5, 2013) (“[Claimah¥-ray and CT scan show
degenerative disc disease and spinal canal stenosis, but there is no memgneabot
compression in the radiologistreports.”)).

At base, mferring nerve root compression based on Plaitgiiomplaintsof numbness,
pain,and reduced range of motion, is not enough to satisfy the Ligtiger v. Commr of Soc.
Sec, 848 F. Supp. 2d 694, 709 (E.D. Mich. 2011) (“An implication, based on radiating pain, is
not enough to satisfy the Listing.” (citingteagall v. Comm of Soc. Se¢.2009 WL 806634
(S.D. Ohio 2009) (Treating physician opinion that plaintiff met the Lisig for chronic
radiculopathy was insufficient to satisfy the listing where medical rectatksdsthat there was
no nerve root compressionsge also Adams v. Cormmnof Soc. Se¢.No. 14CV-14724, 2016

WL 1084681, at *4 (E.D. Mich. Mar. 21, 2016) (“Toawant remand;[a] claimant must do
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more than point to evidence on which the ALJ could have based his findimtather, the
claimant must point to specific evidence that demonstrates he reasonably eetldrnequal
every requirement of the listing) (quoting SmithJohnson v. Comm of Soc. Se¢.579 F.
App’x 426, 432 (6th Cir. 2014)).

Additionally, although Plaintiff contends thtdte record demonstrates reduced raofge
motion, thereare just as many reats, if not more, thalocument normal spal and neckange
of motion (SeeDoc. 12 at 5 (listing record citgs Further, Plaintiff is unable to point to any
evidence showing motor loss loss of reflexwhich is required by the ListingSeeMiller v.
Commr of Soc. Se¢848 F. Supp. 2d 694, 709 (E.D. Mich. 2011). Thus, the undersigned agrees
with the Commissioner that Plaintiff failed to meet his burden of proof and there isiaddas
disturb the ALJ’s findings.

2. The ALJ Properly Eplained Her Decision Regarding Listing 1.04

Plaintiff also argues that the ALfhiled to provide a detailed explanation of her
conclusion that théisting was not met or equaled, as the Sixth Circuit requiréteynolds v.
Commr of Soc. Sec424 F. Appx 411 (6th Cir. 2011).(Doc. 8 at 9). In shorReynoldsheld
that a court must “actually evaluate the evidence” and “give an explained contlasiovhy a
plaintiff did not meet a listing.Reynolds424 F. Appx at 416. The undersigned finds that the
ALJ sufficienty articulated her Step Three fings under this precedent.

The ALJ noted that she was paying particular attention to Listing 1.04 but found no
acceptable medical source had mentioned findings equivalent in severity to tdee lis
impairment. (Doc. 2, Tr. 48, PAGEID #: 88). Further,the ALJs opinion reflects her

consideration of Plaintiff neck impairments. For example, the ALJ acknowledged that
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Plaintiff's motor strength and sensation was normal in May 2@iL2Tr. 50, PAGEID #: 90
(citing Ex. 8F/9-10)); an April 2013 MRI showedo impingement of the spinal condl.((citing
8F/27)); Plaintiff had normal range of motion in his neck in April 20d3 Tr. 51, PAGEID #:

91 (citing 5F/7)); Plaintiff exhibited five out of five strength in all areas testednnaly 2014

(id. (citing Ex. 15F/8)); Plaintiff showed normal motor strength, normal sensation and normal
reflexes in January 2014d(, Tr. 52, PAGEID #: 92 (citing Ex. 19F/7)); and examinations
revealed normal range of motion in Plainsffneck in March 2015 and December 2015
respectivelyi@., Tr. 53, PAGEID #: 93 (citing 22F/1-2, 26F/64)).

While the ALJs discussion regarding Listing 1.04 appeared in a different section of her
opinion, that does not render her Step Three findings inadeqBate.Bukowski v. Coninof
Sa. Sec. No. 13CV-12040, 2014 WL 4823861, at *2 (E.D. Mich. Sept. 26, 201#jdeed,
“district courts in this circuit have consistently found that an ALJ is under no tibtiga spell
out every consideration that went into the step three determination or the wemggneheach
factor in his step three analysis[.ld. (quotations and citations omitted) (listing cases).

The Court thus concludes that the Ad Jindings as to Listing 1.04 weraifficiently
articulated as to facilitate meaningful judicial review.

D. Credibility Determination

Finally, Plaintiff arguesthe ALJ improperly evaluated his credibility under SSR796
(Doc. 8 at 1516). As an initial mattehowever,SSR 967p, 1996WL 374186 (July 2, 1996)
was no longer in effect at the time of the Ad dlecision. Instead, that regulatiwas superseded
by SSR 163p, 2016 WL 1119029 (Mar. 16, 2016), which elimigatee use of the term

“credibility” in order to “clarify that subjetve symptom evaluation is not an examination of an
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individual's character.” SSR 18p, 2016 WL 1119029 at *1The new ruling directs the ALJ to
considerwhether the claimarg statements about the intensity, persistence, and limiting effects
of symptoms are consistent with the objective medical evidence and other evidenoerchf re
Id., 2016 WL 1119029 at *7.

Here, Plaintiff argues that the Alsldetermination that Plaintiff statements were not
entirely consistent with the evidence is erroneous. (Doc. 8 at 15). In suplportiff contends
thatthe ALJ's “threepage recitation of the evidence” documents Plaistifbnsistent treatment
and test results that are consistent wigtestimony. [d. at 15-16). According to Plaintiff, the
ALJ ignored this evidence and instead “cheprgked statements from the record to support her
erroneous RFC.”Id. at 16). This Court disagrees.

The ALJ ultimately concluded that Plaintiff's statements regarding theiseeérhis
limitations were not consistent with his conservative treatment, diagnostic tessiragllelged
work history, and his activities of daily living(SeeDoc. %2, Tr. 55, PAGEID #: 95). For
example, although Plaintiff testified that his impairments left him unable to worle sinc
Sepgember 2012, as late as October 2013, Plaintiff reported right knee pain “aftengvaari
brace andvorking all day” (Id. (citing Ex. 3D/4; 20F/11jemphasis added)). Additionally, the
ALJ found that Plaintiff's own reports of daily living undermined his credibilityl @lid not
support the severity of his allegations. (Do&,7Tr. 55, PAGEID #: 95). Plaintiff testified
during the hearing that his fiancé “does most of the cleanldg™Tr. 140, PAGEID #: 180Q)yet
the ALJ noted in May 2015, Plairtifeported “that he felt he had too much of the responsibility
in caring for his home and that if he did not do things around the house, they did not get done

(Ex. 27F/18).” [d., Tr. 55-56, PAGEID #: 95-96).
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Thus, cespite Plaintiff's argument, thesaconsistencies and treatment optionsre
proper factors for the ALJ to considesee McKenzie v. Comm’r of Soc. SBo. 99-3400, 2000
WL 687680, at *4 (6th Cir. May 19, 2000) (“Plaintiffs complaints of disabling pain are
undermined by his non aggresstueatment.”);Dutkiewicz v. Comm’r of Soc. Se863 F. App’X
430, 433 (6th Cir. 2016) (finding plaintiff's testimony not fully credible because his claims
“that he suffered from severe pain and had disabling functional limitationatvemids with the
medical andwork-history evidence in the record.”). That the ALJ detailed Plaintiff's
impairmentsover three pages of her opinion indicates the analysis was thorough, not that it was
erroneous.

Ultimately, the Courtmust accord great deference to an AlLdredibility assessment,
particularly because of the Als] unique opportunity to observe the claimant and judge her
subjective complaints.’Buxton v. Halter 246 F.3d 762, 773 (6th Cir. 2001) (citations omitted).
To that end, it is not the province of the reviewing court to “try the daseovo nor resolve
conflicts in the evidence nor decide questions of credibility\alters v. Comin of Soc. Seg.

127 F.3d 525, 528 (6th Cir. 1997). In this case, the ALJ set forth the various factofsethat s
considered in hercredibility assessment, including specifcitations to medical records,
treatment regimentestimonyat the hearingegarding Plaintiffs work history and activities.
(SeeDoc. %2, Tr. 55-56 PAGEID #:95-96. Thus, the ALJ complied with the regulations, and
her decision not to accept Plaintiff's subjective complaints wgspated by substantial
evidence. Jones v. Comm’r of Soc. Se836 F.3d 469, 476 (6th Cir. 2003) (“[A]n ALJ is not
required to accept a claimant’s subjective complaints and may properlyg@otis credibility

of a claimant when making determination of disability.”).
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IV.  CONCLUSION
For the reasons stated, itRECOMMENDED that Plaintiffs Statement of fifors (Doc.

8) beOVERRULED and that judgment be entered in favor of Defendant.

Procedure on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is,ntagether with
supporting authority for the objection(s). A judge of this Court shall malde axovo
determination of those portions of the report or specified proposed findings or recomorendati
to which objection is madeUpon proper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recommit this matter to the magistrate judge with instructsdJ.S.C.
8636(b)(1). Failure to object to the Report and Recommendation will result in a wabher of
right to have the district judge review the Report and Recommenddéionovo and also
operates as a waiver of the right to appeal the decision of the DistrictaClopting the Report
andRecommendationSee Thomas v. Ard74 U.S. 140, 152-53 (1985).

IT IS SO ORDERED.

Date: March 232018 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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