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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
CHRISTINA D. BOERSMA,
Plaintiff,
V. Civil Action 2:17cv-724
JudgeAlgenon L. Marbley
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff ChristinaD. Boersmafiled this action seeking review of a decision of the
Commissioner of Social Security (“Commissioner”) denying her Title Il ii$g Insurance
Benefitsand Title XVI Supplemental Security Benefépplicatiors. For the reasons that follow,
it is RECOMMENDED that Plaintiffs Statement of Errors (Doc. 12) @/ERRULED, and
that judgment be entered in favor of Defendant.

l. BACKGROUND

Plaintiff previously filed applications for Title Il and Title VHenefitson September 8,
2011, alleging disability onset on August 15, 2008. On July 11, 2013, an administrative law
judge denied those applications. (Tr. 144-52, PAGEID #: 189-97).

Plairtiff filed her applicatios for benefits which are the subject of this adjudicaticom,

Juy 25, 2013 alleging thatshe has been disabled since August 13)82@ue to possible
diabetes fiboromyalgia scoliosis, nerve problems, bulging disc, migraines, radiculopathy, and
degenerative disc diseas€lr. 290-98, PAGEID #: 33#45 Tr. 298-306, PAGEID #: 34553

Tr. 203,PAGEID #:249. Plaintiff later amended her onset dateAtagust 1, 2013. (Trl01,
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PAGEID #:145). Plaintiff was denied benefits @eptember 262013 (Tr.203-18 PAGEID #:
249-64, and upon reconsideratidir. 222—-33 PAGEID #:268-79. Plaintiff filed a Request
for Hearing (Tr. 234-35, PAGEID #: 280-8), and an administrative hearing was held on
February 112016 (Tr. 97-14Q0 PAGHD #: 141-84. Administrative Law Judge Deborah E.
Ellis (the “ALJ”) denied Plaintiffs claim in a decision issued on June 24, 20(&. 52-74,
PAGEID #:96-11§. The Appeals Council denied Plaintiff request for reviewadoptingthe
ALJ’s decision athe Commissionés final decision. (Tr. 1-6PAGEID #:45-50.

Plaintiff filed this case orAugust 17, 2011Doc. 1), and the Commissioner filed the
administrative record on October 23, 2017 (Dgc. Plaintiff filed a Statement of Specific Errors
on December 8 2017 (Doc. 2), and the Commissioner respondedJamuary 6, 2018 (Doc.
13). Plaintiff did not file a reply.

A. Relevant Hearing Testimony

Plaintiff testified at the administrative hearingor the past four yearshehas lived in a
two-story house, with the bedrooms upstai($r. 106-107,PAGEID #: 1568-51). She resides
with her husband, hdour children (agesive, six, eightand thirteen), and her brother. (Tr. 207
108, PAGEID #. 15152). The family has a dog and a cat; takiogre of the dogs the
childreris responsibility. (Tr. 2Q7PAGEID #: 15). Plaintiff's husband works a later shift and
is normally gonefrom the house from 3:00.mp. to 2:00a.m (Id.). Plaintiff's youngest child
was in prechoolat the time of the hearingut, in earlier yearsPlaintiff took care of hinwith
help from her twentgevenyearold brother (Tr. 108 PAGEID #: 153. Plaintiff testified that
her brotheris developmentally disabled and requifgerbal care” in thashetells him what to

do. (d.).



AlthoughPlaintiff has a valid drivés license, she drives infrequently because, according
to her testimony, shis afraid her foot is going to go numb while driving. (Tr. 1P&GEID #:
152). She testified that this has happened before, but she has never had an accident. (Tr. 109,
PAGEID #: 153. Plaintiff completed high school without difficultyld(). She had no training
after high school and began working in the fast food industingre she worked for ten years,
mostly as an assistant manageidd.) Plaintiff described her job as involvingconcilingthe
drawers, handling money, making the deposit, cleaning, and helping make food aoditake
(Tr. 110, PAGEID #: 158 She described herself & crew person with a managetag” (1d.).
She testified that she was responsible for interviewing and hiring stafflaasa@isciplining
them (Tr. 110-11, PAGEID #: 154-%5

Her employment ended in 2008 when she quit her job after a dispute \wiimager.
(Tr. 111, PAGEID #: 155. She testified that she did not attempt to find other employment
because she was thremnths pregnant with héhird child. (d.). Plaintiff testified that she did
not return to work after that because she was “home with the kidd.J. (She additionally
testified that the “pain started to settle in after my third pregnancy,” ahérdpurth pregnancy,
she “was in really bad shape” and “neweturned back to work.” (Tr. 1312,PAGEID #: 155
56). Plaintiff testified that she started seeking help from doctors in 20101XZ,PAGEID #:
156). Regarding her pain, Plaintiff testified thelte suffers from pain in her back and hips and
haspressure points in her upper shoulddi®r. 112 PAGEID #: 156. In response to the ALJ’s
guestioning, Plaintiff testified that she has two to four headaches per month, atesshieed
her migraineheadachess lasting “a good hour to two hours,” and as her head being sore for

hoursthereafter (Tr. 127, PAGEID #: 17).



During the hearing, theALJ asked Plaintiff a number of questions ab&laintiff's
physical abilities based upon her medical records. For example, the ALJ religebminc s
medicalrecords to ask the following:

Q All right. So let’s start out with 21-F.. . .[Dr. Lindsay] says here, “I

haven't seen her for a while. Steports to me she can’t shave her legs, but they

were shaved; she can’'t do her hair, but her hair is up; sayleds are swollen,

but there’s no edema.

And then there are also notes from2BF that you were, told your physical

therapist that you were a little slower because you were so active wikidghe

over the weekend.

There’s another note that you walkedbt over the weekend, and another one that
you were shoveling the driveway over the weekend.

A Yes.

Q So tell me about that.

A | try to be as active as | possibly can. There is days that | do nothing b

lay around, but | like to be as active as | can for my children. As far as Dr.

Lindsay, my husband shaves my legs for me because | have a really haml time i

the bathtub. 1 do put my own hair up. It's really hard for me to do that. It's a

mess, but | do that on my own. | do try to walk at least a block or two when I'm

able to.

(Tr. 118,PAGEID #: 162.

The ALJ also questioned Plaintiff regarding her medication usaggpposed to exercise
to treat Plaintiffs fiboromyalgia (Tr. 114-17, PAGEID #: 15861). Plaintiff also testified that
she did not get along well with her one of her physicians, Dr. Lindsay. (TrPEGEID #:
163).

A Vocational Exper(*VE”) also testified at the hearing. He testified that Plaintiff's past
work as a manager for fast food services is generally performed leghthievel of exertion, but

she performed it at the heavy level. (Tr. IBAGEID #: 177). The job is serskilled. (d.).

The VE testified that an individual of the same age and with the same education and work



experience a®laintiff, who could lift and carry, push and pull ten pounds frequently and less
than ten pounds occasionally; who could sit for a total of six hours during the day; who could
stand and/or walk a total of two hours during the workday; who should only occasidimably
ramps andstairs and never climb ladders and scaffolds; who could occasionally balawo, st
kneel, crouch and crawl; who should avoid concentrated exposure to unprotected heights and
moving mechanical parts, extreme cold, extreme heat, and vibrations; who lveolidited to
performing simple, routine, repetitive tasks, but not at an assembly line pace; andwtde/
limited to tolerating few changes in the routine work setting; could not perfamtif's past
work. (Tr. 134PAGEID #: 178.

The VE testifed that the above described individual could perform sedentary unskilled
jobs such as letter addresser, document preparer, and surveillance sgsiton n(Tr. 134-35,
PAGEID #: 1'B-79. The VE also noted that the tolerance for absenteeism in the gotsdh
cited would be no more than one day per month and no more than five days per a twelve month
period. (Tr. 136PAGEID #: 180). He stated that during the initial probationary period as few
as two absences could result in dismissil.).(

B. Medical Records

Neither Plaintiff nor the Commissioner summarized the relevant medical renaditus
case. However, the ALJ aptly did so:

The claimant’'smedical records indicata history oftreatmentfor fiboromyalgia,

including medication,prior to theallegedonsetdate. (Ex. Bl F/7, 10-11;B2FH5-

20). On August 1, 2013, theclaimant went to the emergencyroom dueto

fiboromyalgia pain and a headache. (Ex. B3F/7). A positive trigger pointwas

notedin theright trapezius. (Ex. B3FH10).

At an examinationin October 2013, thelaimanthad tendenessthroughouther

normal fioromyalgia tender points. (Ex. B6FH17). However, she had full
strengthin the extremities,and sensatiorwasintact. (Ex. B6F/17). Her gaitwas



normal. (Ex. B6F/17). Sheeportedthat she continuedo try to exercisefor her
fiboromyalgia. (ExB16F/18).

At a follow-up visit in November 2013, thelaimantreportedpain in her entire
body. (Ex. B6F/12). Upon examination, the doctor notedt she did noappear
to be inextremepain. (Ex. B6F/13). Therewastendenessthroughout the upper
and lower extremities,aswell asthe paraspinalarea. (Ex. B6F/13. However,
shehad full strengthandfull range of motion of the extremities (Ex. B6F/13).
The claimantreceivedanacupuncturéreatmentatthattime. (Ex. B6F/13).

In December2013, theclaimantreportedno pain relief following acupuncture.
(Ex. B6F/7).Shereportedthat the majority of herpainwasin herlegs,backand
hips at that time. (Ex B6F/8). Examination findings were consistentwith

previous findings. (Ex. B6F/9). The doctor notedthat the claimant sat
comfortably in no acutedistress. (Ex. B6F/9). The claimantagain underwent
acupuncturdor her pain. (Ex. B6F/10).

Medical recordsfrom herfamily practitioner duringthis time showthat shewas
prescribednedication,including Vicodin,for her pain. (Ex. B8F). A notefrom
November 2013tateshat shehad beenweanedoff Vicodin for a short period
but that she could notoleratethe pain. (Ex. B8F/4). At avisit to the family
practitionerin March 2014, theclaimantreportedthat shewas doingwell with
her pain medication. (Ex. B8F/19).

In October2014,the claimantvisited her family practitioner andreportedthat
she did not thinkshewas making progresswith herthen specialist. (Ex. B14F/
11). Shereportedbreakthroughpainin herlegsandback. (Ex. B14F/11). The
doctor recommendedhat she wean off medication and consult another
specialist. (Ex. B14F/12).

In December 2014, the claimant consulted arheumatologistregarding her
fibromyalgia and reports of joint and muscle pain. (Ex. B15F/2). Upon
examination, there were multiple positive tender points consistent with
fibromyalgia but no evidenceof muscleweakness. (Ex. B15F/3). There was
alsotendernes®f theleft wrist. (Ex. B15F/3). X-raysof the hands did not show
evidenceof inflammatory arthritis. (Ex. B15F/4). Therheumatologisstatedhat
there was no evidence ofinflammatory arthritis on examinationand that the
claimants symptomswere consistentith fioromyalgia. (Ex. B15F/4).

In August 2015,the claimantvisited one of her doctorsand reportedback pain
that radiateddown her bilaterallegs and swollen legs. (Ex. B21F/10). Upon
examination,the examining doctor notedan exaggeratedlyantalgic gait. (Ex.

B21F/13). Therewas no edemaof the lower extremities. (Ex. B21F/13. There
wastendernes®f multiple tenderpointsandacrosghe lumbarparaspinalregion.
(Ex. B21F/13. Shealsohad limited rangeof motion of the lumbaspine. (Ex.

B21F/13). The doctor also notedthat the claimantreportedthat she could not



shaveher legs due to pain but that the claimant’s legs were shavedat the
examination. The dodor further notedthat the claimantreportedthat shecould
not care for her hair dueto pain but that the claimants hair was up. (Ex.
B21F/13. The doctor advisedher to exerciseto treat her fiboromyalgia pain.
(Ex. B21F/14).

The medicalrecordsalso showthatthe claimantengagedn physicaltherapyfor

her pain,espedally herbackpain. (Ex. B22F; B23F). Sherasdischargedrom

therapyin October2015and reportedimproved movemenand strength. (EX.

B22F/1l). In October2015, theclaimantagainconsulted aheumatologistwho

againdeterminedthatthe claimants symptomswere due to fibromyalgiarather
than inflammatory arthritis. (Ex. 12F). Examinations showeabsitive tender
points but no synovitis(Ex. B24F/3, D).

The medical records showthat on August 1, 2013, theclaimant went to the
emergencyroom dueto aheadacheandfibromyalgiapain. (Ex. B3F/7). A CT
scanof the headwas negative. (Ex. B3F/10; BIOF/22). At a doctorvisit in
October2013, theclaimantreporteda historyof migrainesthat were worsening.
(Ex. B6F/15). Sheeportedincreasedheadachepain with light and noise and
nauseassociatedvith badheadaches.(Ex. B6F/16). Sheaeportedthat shehad
headachesp to threetimes perweek. (Ex. B6F/16). The doctor prescribed
medicationfor her headachesincluding Topamaxand Imitrex. (Ex. B6F/18.
At a follow-upvisit in November 2013he claimantreportedthat her headaches
had improved. (Ex. B6F/12). The claimants medicationwas continued. (EX.
B6F/ 13).

In November 2014, thelaimant went to the emergencyroom dueto headache
andnausea. (Ex. B1Z/17). Shewastreatedwith medicationand dischaged in

good condition. (Ex. B12F/20- 21). The claimantreturnedto the emergency
room with aheadachen December2014. (Ex. B12F/9). Shewasagan treated
with medicationand reportedimprovement. (Ex. B12F/15). The claimantalso
visited her primary care provider in December 2014, who restarted her

prescriptionfor Topamax. (Ex. B14F/16).

In March 2015, theclaimant visited her primary care provider and reported
migraine headachegor severalweeks. (Ex. B14F/25). The doctorprescribeda
new medicationfor her headaches(Ex. B14F/26). The claimantagainwent to
the emergencyoom dueto migraineand nausean August 2015. (Ex. B13F/I).
Shewastreatedwith medicationandher symptomsresolved. (Ex. B13F/6).

(Tr. 61-64, PAGEID #: 105108



C. The ALJ’s Decision

The ALJ found that Plaintiff met the insured status requénets through December 31,
2013 and that she has not engaged in substantial gainful activity since August 1, 2013, her
alleged onset datg(Tr. 58, PAGEID #:102). The ALJ determined that Plaintiff suffers from the
following severe impairments: “fibroyalgia carpal tunnel syndrome, migraines, and organic
mental disorder....” (Id.). At step three, the ALJ found that Plaintiff did not have an
impairment or a combination of impairments that met or medically equaled the sevvantyaf
the impaimentsin the Listings of Impairments. (Tr. 580, PAGEID #: 103104. The ALJ
found thatPlaintiff retained the residual functional capacity (“RFC”) to perform sedentary work,
except she:

. can occasionally climb ramps and stairs; never climb ladders, ropes, or

scaffolds; occasionally balance, stoop, kneel, crouch, and crawl; freqbantlie

and finger with the left hand; . . . should avoid concentrated exposure to

unprotected heightsnoving mechanical parts, extreme cold, extreme heat and

vibration. . . . can perform simple, routine, repetitive tasks but not at an assembly

line pace, and . . . can tolerate few changes in the routine work setting. . . . would

be absent from work up to one time per months but no more than five times per

year due to her migraines.
(Tr. 60, PAGEID #: 1@). At step four of the sequential evaluatidtime ALJ concluded that
Plaintiff was not capable of performing any of her past relevant.w@nk 66 PAGEID #: 110.
At step five, the ALJ found tha®laintiff was not disabled because there were a significant
number of jobs in the national economy whRlaintiff could perform, including the sedentary
unskilled jobs of letter addresser, document preparet,surveillance system monitofTr. 67—
68, PAGEID #: 111-1p

Il. STANDARD OF REVIEW
Under 42 U.S.C. § 405(g), “[t]he findings of the [Commissioner] as to any fact, if

supported by substantial evidence, shall be conclusive. . ..” “[S]ubstantiahegiis defined as



‘more than a scintilla of evidence but less than a preponderance; it is sucht lé&leamce as a
reasonable mind might accept as adequate to support a contluskagers v. Commof Soc.
Sec, 486 F.3d 234, 241 (6th Cir. 2007) (quoti@gtlip v. Sety of HHS 25 F.3d 284, 286 (6th
Cir. 1994)). The Commissioner’s findings of fact must also be based upon theageowhole.
Harris v. Heckler 756 F.2d 431, 435 (6th Cir. 1985). To that end, the Court must “take into
account whatever in the record fairly detracts from [the] weight” of the Casroness
decision. Rhodes v. Commof Soc. Se¢.No. 1:13cv-1147, 2015 WL 4881574, at *2 (S.D.
Ohio Aug. 17, 2015).
1. DISCUSSION
Plainiff has assigned three errors.

A. Consideration of Fibromyalgia

In her first assigned error, Plaintiff disputes the AlLdonsideration of her fiboromyalgia
at steps three, four, and five of the sequential analysis. (Doat #213). Social Security
Ruling (SSR) 122p articulates how the Commissioner determines if a claiswéibromyalgia
gualifies as a medically determinable impairment and also explains how fibgppajyat a
medically determinable impairment, factors into the sequential disability eealus?012 WL
3104869 at *16. In this case, the ALJ found Plaintdffibromyalgia to be a severe medically
determinable impairmentTr. 58 PAGEID #: 102. Plaintiff agrees with that determination but
disputes the ALJ’s further consideration of filsrgalgia in two ways.

First, Plaintiff disputes the AL3 consideration of fiboromyalgia at step three of the
sequential evaluation. Step three of the sequential evaluation considers Watitdf had an
impairment or combination of impairments that met or medically equaled an impairmentlisted i

20 C.F.R.Part 404. Subpart P. Appendix 1 (“the Listings”). 20 C.F.R. § 404.15R80step



three of the evaluation process, it is the burden of the claimant to show that ¢gteJomequals
the listed impairment.”Thacler v. Soc. Sec. AdmjrB3 F. Appx 725, 7228 (6th Cir. 2004)
Accordingly, “[w]hen a claimant alleges that he [or she] meets or equals aifigbadtment,
[she] must present specific medical findings that satisfy the various tests listed in ¢hptaes
of the applicable impairment or present medical evidence which describes howp#ieniemt
has such equivalency.ld. a 728. The Sixth Circuit has emphasized that an ALJ is not subject
to a “heightened adulation standard” in considering the listing impairmentBledsoe v.
Barnhart 165 F. Appx 408, 411 (6th Cir. 2006). Instead, the Court simply reviews whether
substantial evidence supports the Al findings. See id In doing so,“a court must readhe
ALJ’s stepthree analysis in the context of the entire administrative decision, andsaagther
portions of a decision to justify the Alslstepthree analysis Snoke v. AstryeNo. 10-1178,
2012 LEXIS 21930at *19 (S.D. Ohio Feb. 22, 201®)iting Bledsoe 165 F. App’x at 411).
Although she did not assert this argument before the ALJ, Plaintiff now claims that her
fiboromyalgia is equivalent to Listing 14.09(D), Inflammatory Arthritis.0 $atisfy Listing
14.09(D), a claimant must prove the following:
Repeated manifestations of inflammatory arthritis, with at least two of the
constitutional symptoms or signs (severe fatigue, fever, malaise, or invglunta
weight loss) and one of the following at the marked level:
1. Limitation of activities of daily living.
2. Limitation of maintaining social functioning
3. Limitatiqns in completing tasks in a timely manner due to deficiencies in
concentration, persistence, or pace.
As an initial matter, even where a claimant suffers from fiboromyalgia, anif\Inbt
required to consider Listing 14.09(DYXolonLockhart v. Comrm of Soc. Se¢.No. 1414336,
2015 U.S. Dist. LEXIS 177229, at *16 (E.D. Mich. Dec. 29, 2015) (“SSRp 2012 SSR

LEXIS 1 does not require the ALJ to consider whether Plaintiff met Listing 14.09(D)hite

10


https://advance.lexis.com/search/?pdmfid=1000516&crid=96ece23d-acc4-47b2-861e-c15ea626cb1f&pdsearchterms=2012+WL+404876&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_g25k&earg=pdpsf&prid=85408ffb-f063-4a6e-ae29-5277072b2bf0
https://advance.lexis.com/search/?pdmfid=1000516&crid=96ece23d-acc4-47b2-861e-c15ea626cb1f&pdsearchterms=2012+WL+404876&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=_g25k&earg=pdpsf&prid=85408ffb-f063-4a6e-ae29-5277072b2bf0

v. Colvin No. 12c¢v-11600, 2013 U.S. Dist. LEXIS 133038, at *#37 (E.D. Mich. June 27,
2013) (same).Additionally, Plaintiff has not argued that the record shows that she suffers from
at least two of the “constitutional symptoms,” which include “severe fatigwer,f malaise, or
involuntary weight loss.” ee generallypoc. 12 at 913). Such symptoms are a necessary
component of equaling Listing B9(D). SeeColon-Lockhart No. 2015 U.S. Dist. LEXIS
177229, at *16-17 (noting threshold requirements for satisfying Listing 14.09(D)).

Even more important, the ALJ expressly found that Plaintiff did not have marked
limitations of activities of daily living, of maintaining social functioning, or in comptetasks
in a timely manner due to deficiencies in concentration, persistence, or pat¢e cbatrary, the
ALJ found Plaintiff's limitations in these areas to be only mild oderate:

In activities of daily living, the claimant has mild restrction. The claimant
testified that shetriesto stayasactiveaspossible buthatthereare daysthat she

does nothing bulay down dueto her physicalsymptoms. Sheestifiedthat she
cooks, cleans,goes gocery shoppingand does thdaundry with help from her
brother. The claimanttestified that before her youngest chitdartedpreschool

that she cared for the child without difficulty. In social functioning, the @atm

has mild difficulties. The claimant was agitat#ich mental status examination.
(Ex. BSF/11). Other examinations showed depressed, anxious, angry abteirrit
mood. (Ex. B20F/4, 7, 8, 10However, the claimant maintained eye contact at
mental status examinations. (Ex. BSF/11, 13; B20F/4). In addition, the claimant
was cooperative at a psychological consultative examination. (Ex. B7F/3). With
regard © concentration, persistence or pace, the claimant has moderate
difficulties. At a psychological consultative examination, she successfully
completed tasks measuring recent, remote and immediate memory. (Ex. B7F/3).
However, she demonstrated difficulty with attention. (Ex. B7F/3). She was
unable to spell a fivetter word backward, and she was unable to calculate serial
sevens. (Ex. B7F/3). The claimantreatment records show that impairment of
memory, attention and concentration were not noted at some examinations. (EX.
B20F/4, 7). Trouble concentrating was noted at other examinations, however.
(Ex. B20F/8, 10, 12).

(Tr. 59,PAGEID #: 103.
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For these reasons, the Court concludes that, although the ALJ did not expafessly
Listing 14.09(D),her decision reasonably explains why Plaitgiffondition failed to satisfthe
Listing’s requirements.

Second, Plaintiff asserts that, when craftiRtpintiffs RFC, the ALJ should have
accounted for the widespread pain Plaitgifioromyalgia causesHowever, as explained more
fully below, the ALJ in fact considered this pain. She simply concluded that itesssatute
than Plaintiff alleged. As such, there was no error.

B. Assessmenof Plaintiff's Symptoms

Plaintiff next asserts that the Aiidproperly relied on the absence of objective criteria to
find her allegations only partially credible. (Doc. 12 at1A)! The Court disagrees with
Plaintiff's characterization of the decision. First, the ALJ properly identified theramte
standardsand articulated the twstep process an ALJ must follow when considerdgether
thereis an underlyingmedically determinable“impairment(s)khat can be showrby medically
acceptableclinical andlaboratorydiagnostic techniguetitat could reasonablybe expectedo
produce thelaimant’'spain or othersymptoms.” (Tr. 60, PAGEID #: 104

Next, he ALJ thoroughly considered Plaintgfallegations and compared them to the
record. In relevant part, the ALJ explained:

The claimantallegesthat shehas beerunableto work since thealleged onset

date dueto possible diabetedibromyalgia, scoliosis,nerve problemsbulging

discs, migraines, radiculopathy, degenerativedisc diseaseand memory loss.

(Ex. B2E; B4E; B6E). Atthe hearing,the claimanttestified that sheis unableto

work dueto pain, includingpain in her back, legs, hips and shoulders. She
testified that she cannot stand for very long and has difficulty sitting. In

! The Court notes that Plaintifelies onSSR 967p. That provision was no longer in
effect at the time of the ALJ’s decisiorseeSSR16-3p, 2016SSRLEXIS 4 (effective March
28, 2016,seeSSR 16-3p, 2016SSRLEXIS 4, Policy Interpretation Ruling Titles Il and XVI:
Evaluation of Symptoms in Dability Claimg. The Court thus considers whether the ALJ
properly appliedcsSR16-3pas well a0 C.F.R. § 404.1529 and SSR 12-2p.

12



addition, theclaimanttestifiedthat shehasmigraineheadachesShetestifiedthat
she hastwo to four migraines per month, eachlasting oneto two hours. The
claimant alsotestified that shehaspain, numbnesstingling and burning of her
wrist. Furtherthe claimanttestified that sheseesamentalhealthcounselor once
per week. Sheestifiedthat she does nateea psychiatrist.

After careful consideration of theevidence,the undersigned findthat the
claimants medically determinableimpairmentscould reasonablybe expectedo
causethe alleged symptoms; howeverthe claimants statementsoncerning the
intensity, persistenceand limiting effeds of these symptomsare notentirely
consistentwith the medicalevidenceand other evidencein the record for the
reasonsexplainedin this decision.

In terms of the claimants alleged symptoms and limitations, the medical
evidencedoes notsupportany greaterlimitation to the claimants work-related
abilitiesthanthosein theresidualfunctional capacitysetforth herein. Regarding
the claimantsfibromyalgia, theclaimants medical records showtreatmentfor
pain and findings of tenderpoints at examinations. However her allegations
regardingtheintensity of her pain andthe effect of her pain onher functioningis
not consistentvith the medicalrecords. The claimants movementvas generally
normal at examinations. In addition, theclaimarnt’s doctors recommended
exerciseotreather pain.

The claimants medicalrecordsindicate a history oftreatmentfor fiboromyalgia,
including medication,prior to theallegedonsetdate. (Ex. BI F/7, 10-11;B2H5—
20). On August 1, 2013, theclaimant went to the emergencyroom dueto
fiboromyalgia pain and a headache. (Ex. B3F/7). A positive trigger pointwas
notedin theright trapezius. (Ex. B3FH10).

At an examinationin October 2013, thelaimanthad tenderness throughotier
normal fiboromyalgia tender points. (Ex. B6F/ 17). However, she had full
strengthin the extremities,and sensatiorwas intact. (Ex. B6F/17). Her gaitwas
normal. (Ex. B6F/17). Sheeportedthat she continuedo try to exercisefor her
fiboromyalgia. (ExB16F/18).

At a follow-upvisit in November 2013, thelaimantreportedpainin herentire
body. (Ex. B6F/12). Upon examination, the doctor notedt she did noappear
to be inextremepain. (Ex. B6F/13). Therewastendernesshroughout the upper
and lower extremities,aswell asthe paraspinalarea. (Ex. B6F/13. However,
shehad full strengthandfull range of motion of the extremities. (Ex. B6F/13).
The claimantreceivedanacupuncturéreatmentatthattime. (Ex. B6F/13).

In December2013, theclaimantreportedno pain relief following acupuncture.
(Ex. B6F/7).Shereportedthat the majority of herpainwasin herlegs,backand
hips at that time. (Ex B6F/8). Examination findings were consistentwith

previous findings. (Ex. B6F/9). The doctor notedthat the claimant sat
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comfortably in no acutedistress. (Ex. B6F/9). The claimantagain underwent
acupuncturdor her pain. (Ex. B6F/10).

Medical recordsfrom herfamily practitioner duringthis time showthat shewas
prescribednedication,including Vicodin,for her pain. (Ex. B8F). A notefrom

November 2013tateshat shehad beenweanedoff Vicodin for a short period
but that she could notoleratethe pain. (Ex. B8F/4). At avisit to the family
practitionerin March 2014, theclaimantreportedthat shewas doingwell with

her pain medication. (Ex. B8F/19).

In October2014,the claimantvisited her family practitioner andreportedthat
she did not thinkshewas making progresswith her then specialist. (Ex. B14F/
11). Shereportedbreakthroughpainin herlegsandback. (Ex. B14F/11). The
doctor recommendedhat she wean off medication and consult another
specialist. (Ex. B14F/12).

In December 2014, the claimant consulted arheumatologistregarding her
fiboromyalgia and reports of joint and muscle pain. (Ex. B15F/2). Upon
examination, there were multiple positive tender points consistent with
fiboromyalgia but no evidenceof muscleweakness. (Ex. B15F/3). There was
alsotendernes®f theleft wrist. (Ex. B15F/3). X-raysof the hands did not show
evidenceof inflammatory arthritis. (Ex. B15F/4). Therheumatologisstatedhat
there was no evidence ofinflammatory arthritis on examinationand that the
claimants symptomswere consistenwith fiboromyalgia. (Ex. B15F/4).

In August 2015,the claimantvisited one of her doctorsand reportedback pain
that radiateddown her bilaterallegs and swollenlegs. (Ex. B21F/10). Upon
examination,the examining doctor notedan exaggeratedlyantalgic gait. (Ex.

B21F/13). Therewas no edemaof the lower extremities. (Ex. B21F/13. There
wastendernes®f multiple tenderpointsandacrosghe lumbarparaspinalregion.
(Ex. B21F/13. Shealsohad limited rangeof motion of the lumbaspine. (Ex.

B21F/13). The doctor also notedthat the claimantreportedthat she could not
shave herlegs due to pain but that the claimant’s legs were shavedat the
examination. The doctorfurther notedthatthe claimantreportedthat shecould
not care for her hair dueto pain but that the claimants hair was up. (Ex.

B21F/13. The doctor advisedher to exerciseto treat her fiboromyalgia pain.
(Ex. B21F/14).

The medicalrecordsalso showthatthe claimantengagedn physicaltherapyfor

her pain,espeally herbackpain. (Ex. B22F; B23F). Shevasdischargedrom

therapyin Odober 2015 and reportedimproved movemenénd strength. (EX.

B22F/1l). In October2015, theclaimantagain consulted aheumatologistwho

againdeterminedthatthe claimants symptomswere due to fibromyalgiarather
than inflammatory arthritis. (Ex. 12F). Examinations showeabsitive tender
points but no synovitis(Ex. B24F/3, 12).
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The medical records showthat on August 1, 2013, theclaimant went to the
emergencyroom dueto a headacheandfibromyalgiapain. (Ex. B3F/7). A CT
scanof the headwas negative. (Ex. B3F/10;BIOF/22). At a doctorvisit in
October2013, theclaimantreporteda historyof migrainesthat were worsening.
(Ex. B6F/15). Sheeportedincreasedheadachepain with light and noise and
nauseassociatedvith bad headaches.(Ex. B6F/16). Sheaeportedthat shehad
headachesup to threetimes perweek. (Ex. B6F/16). The doctor prescribed
medicationfor her headachesincluding Topamaxand Imitrex. (Ex. B6F/18.
At a follow-upvisit in November 2013he claimantreportedthat her headaches
had improved. (Ex. B6F/12). The claimants medicationwas continued. (EXx.
B6F/13).

In November 2014, thelaimant went to the emergencyroom dueto headache
andnausea. (Ex. B1Z/17). Shewastreatedwith medicationand dischaged in

good condition. (Ex. B12F/20- 21). The claimantreturnedto the emergency
room with aheadachen December2014. (Ex. B12F/9). Shewasagan treated
with medicationand reportedimprovement. (Ex. B12F/15). The claimantalso
visited her primary care provider in December 2014, who restarted her

prescriptionfor Topamax. (Ex. B14F/16).

In March 2015, theclaimant visited her primary care provider and reported
migraine headachegor severalweeks. (Ex. B14F/25). The doctorprescribeda
new medicationfor her headaches(Ex. B14F/26). The claimantagainwent to
the emergencyoom dueo migraineandnawseain August 2015. (Ex. B13F/1).
She was treated with medication, and her symptoms resolved. (Ex. B13F/6).

In additionto the medical factorsdiscussedabove,| have consideredadditional
factors in evaluating the intensity, persistencand limiting effects of the
claimants symptoms. The claimanthasreportedextensivedaily activitiesthat
are inconsistentwith her allegationthat sheis unableto work. The claimants
medicalrecordsindicatethat she care$or her disabledbrother.(Ex. B5F/13). At
the hearingthe claimanttestified that she tries to stayasactive as possible but
that thereare daysthat she does nothing buay down. Sheestified that she
cooks, cleans,goesgrocery shoppingand does the laundryith help from her
brother. The claimanttestified, however that shehasdifficulty making beds due
to problemswith herwrist. The claimant testifiedhat before her youngesthild
startedpreschoothatshecaredfor the child withoutdifficulty. Shealsotestified
that shewalks oneto two blocks when sheis able. While theseactivities do not
directly translateto the ability to perform work adivity at a specific exertional
level or the ability to do a specific job, they dosuggestthat the claimants
abilities are greaterthanalleged.
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As shown above, thelaimants doctor notednconsistenciebetweenthe alleged

intensity of the claimants symptoms and her appearanceand demeanorat

examinations. For instance,an exageratedly antalgic gait was noted. (Ex.

B21F). In addition, the doctor notetthat theclaimants legs were shavedand

her hair was up despite theclaimants reports of difficulties performingthese

tasks. At thehearingthe claimanttestified that her husbandhelpedher shave

herlegsandthat she puter hair upvery messily.
(Tr. 61-65,PAGEID #: 105-09).

Plaintiff s argument that this analysis is insufficient is similar to one recently raised in
Belcher v. Comfn of Soc. Se¢.No. 1:16¢cv-944, 2017 U.S. Dist. LEXIS 119249, at *1D
(W.D. Mich. July 31, 2017). There, the Court noted that “the ALJ provided an extensive
evaluation of Plaintiffs credibility and applied the twstep process called for in SSR-Bg,

1996 SSR LEXIS 4 and SSR-2p, 2012 SSR LEXIS 1.” The Court went omitate “[t]his was
all that the ruling required on this record, and therefore Plasmuthim that the ALJ failed to
properly apply SSR 12-2p, 2012 SSR LEXIS 1 is without meld.”

The Court comes to the same conclusion here. Consistent with 20 £€40&R1529 and
SSR 122p, the ALJ explained how Plaintiff daily activities, statementso medical
professionalstreatment history, medication usage, examination findings, and imaging studies
underminedPlaintiff's allegations of worlpreclusive limitabns Plaintiff mischaracterizes the
ALJ’'s decision as being too focused on objective findings. (Doc. 12 at 15). The opinion shows
otherwise, and thandersigned concludé¢bkat the ALJs analysis was reasonable and supported
by substantial eviehce. SeeJones v. Comim of Soc. Se¢ 336 F.3d 469, 476 (6th Cir. 2003)

(noting that an ALJ “is niorequired to accept a claimamtsubjective complaints and may

properly consider the credibility of a claimant when making a determinatiosaijiliy”).
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C. StepFive Analysis

Plaintiff next argues that thALJ erred at step five. Athis stepof the sequential
evaluation process, the ALJ need only establish that a claimant can perform “otkér R0r
C.F.R. 8404.1520(f). This burden is met if the ALJ establishes that there is at least one job
existing in significant numbers in the national economy that the claimameréorm. 20 C.F.R.
8 404.1566(b). Here, the ALJ found that Plaintiff was not disabled based on titewalc
experts testimony that she could perform a significant number of sedentary jobs tsra le
addresser, a document preparer, and a surveillance system monitor, given the resitianbf
capacity. (Tr. 68, PAGEID #: 11p

Plaintiff argues the RAJ's stepfive finding is flawed because the vocational expert
testified that employers would tolerate no more than five absences per tweitle period, but
when starting a job during the probationary period, as few as two absences may be fgrounds
dismissal (Doc. 12 at 20 (relying on Tr. 136 The ALJs residual functional capacity
contained a restriction that Plaintiff would be absent from work up to one time per month but no
more than five times per year due to her migraines. (TPPAGEID #:104). Plaintiff argues
that the ALJs RFC isunclear regardingvhether Plaintiff's absences would occur in close
proximity to one another, with the possibility that her absences vWawd two absences in two
successive months during her probationary period which would be work precl{®@ne 12at
20).

Plaintiff's suggestion that simeay experience headaches causing two absences during an
undefined probationary period speculative Besides Plaintifs selfreporting, Plaintiff has
identified nothingin the record to indicate that frequeln¢adaches would cause excessive

absenteeismAlthoughthe ALJ found that Plaintitfs headaches were a severe impairment (Tr.
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58), she also found that her subjective complaints about the limitations imposed by those
headaches were not entirely crediblccordingly, this case is similar tBitmer v. AstrugNo.
10877, 2012 WL 642851, *5 (S.D. Ohio Feb. 28, 2012). There, the Court repeciedilar
argument:

In this case, there was no evidence in the reatdrthan her own testimony

that Plaintiffs headaches and migraines will cause excessive absenteeism and,

therefore, preclude her from working. In other words, there are no medical source

opinions, of any kind, that indicate that Plaingfimigraine headaches will cause
excessive absenteeism. Thus, while the ALJ found that Plantifiigraine
headaches are a severe impairment, he also found that her subjective complaints
about the limitations imposed by those headaches are overstated. Having
discounted Plaitiff’s credibility on the limitations imposed by her headaches,
there was no evidentiary basis upon which to conclude that she would experience
excessive absenteeism.

Moreover, at the hearing, the ALJ askeBlaintiff recorded her headaches onseway,
and she responded no. In addition, Plaintiff has not provided any evidence from any medical
source that she would have more limitations during the relevant period, due to her éeadach
other impairmentsThe ALJ ultimately concluded:

Regardingthe claimant’s migraines, the claimant’s allegationsregarding the

frequency and intensity of her headachedss not consistentwith the medical

evidence. The medical evidenceshows somemergencyoom visits and other

doctor visits dueto headachedut that the claimant'sheadachesvere generally

controlledwith medication.
(Tr. 63, PAGEID #: 107).

Consequently, the Court finds that substantial evidence supports the ALJBvetep
conclusion.

IV.  CONCLUSION
Based upon the foregoing is RECOMMENDED that Plaintiffs Statement of Errors

(Doc. 12) beOVERRULED, and that judgment be entered in favor of Defendant.
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V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A judge of this Court shake ade novo
determinatiorof those portions of the report or specified proposed findings or recommendations
to which objection is made. Upon proper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings ora@mmendations made herein, may receive further
evidence or may recommit this matter to the magistrate judge with instructions. Z8 U.S
8636(b)(1). Failure to object to the Report and Recommendation will result in a waiher of
right to have the district judge review the Report and Recommenddéionovo and also
operates as a waiver of the right to appeal the decision of the DistrictaClopting the Report
and RecommendatiorBee Thomas v. Ard74 U.S. 140, 152-53 (1985).

IT IS SO ORDERED.

Date: March 7, 2018 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE

19



