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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JAHMEZ L. CONNALLY,
Case No. 2:17-cv-729
Petitioner, Judge Michael H. Watson
Magistrate Judge Chelsey M. Vascura
V.

WARDEN, TIM BUCHANAN,
Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisonerjrgs this Petition for a writ diabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Courthe Petition, Respondent’s Return of Writ,
Petitioner’'s Reply and the exhibi$ the parties. For the reass that follow, the Magistrate
JudgeRECOM M ENDS that this action b®I SMISSED.

Factsand Procedural History

The Ohio Court of Appeals, Tenth Districkescribed the factual and procedural history

of Petitioner’s conviction as follows:

By indictment filed March 13, 2015, plaintiff-appellee, State of
Ohio, charged Connally with on®unt of aggravated burglary in
violation of R.C. 2911.11, a firslegree felony; two counts of
aggravated robbery in violatioof R.C. 2911.01, first-degree
felonies; two counts of robberin violation of R.C. 2911.02,
second-degree felonies; two countsabbery in vioation of R.C.
2911.02, third-degree felonies; ahslo counts of kidnapping in
violation of R.C. 2905.01, first-degree felonies. All nine counts in
the indictment contained accompanying firearm specifications. The
charges related to a home invasion at Shannon Green Drive in
Columbus. Connally entered a plea of not guilty.

At a jury trial commencing Noveber 30, 2015, D.W. testified she
was living at her mother's aparent in January 2015 along with
her mother, step-father, and brothenV. stated that on January 8,
2015 she was “lounging around” the apartment with her brother at
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approximately 5:00 p.m. when “a home invasion” occurred in
which “[p]eople invaded [theirbpace and came and got [their]
belongings at gunpoint.” (Tr. Voll at 55-56.) Prior to the home
invasion, D.W. stated that approximately 3:30 or 3:45 p.m.,
someone knocked on the door buattld.W. was upstairs in her
room and her brother answered the door. She stated her brother
told her that “his friend [N.N.Jvanted to borrow [her brother's]
PlayStation charger cord” but thia¢r brother did not have such a
cord, and the people who knockedtet door then left(Tr. Vol Ii

at 58.)

By 5:00 p.m. that same day, D.Wtated she was in the kitchen
cooking and talking on the phorte her boyfriend while her
brother was in the living roonD.W. further testified:

And there was a knock at the door and tyuys just
barged in my house like through the front door and
was basically fighting myrother, and my brother
ended up kind of fighting with one of the guys. And
| tried to run out the bacHBoor. | was kind of just
standing there for a moment because | was shocked
about what was happening. So | was trying to—
after | actually found out what was going on, and
the guys had hoods on and stuff, okay, this is
probably a robbery. And I[$g the gun in his hand,
so | tried to run to the back door, but he grabbed
me.

(Tr. Vol. Il at 59.) After the person with the gun grabbed her, D.W.
stated he made her hang up the ghevalked her to the back door,
covered her eyes, and told herualock the back door. While her
eyes were covered, D.W. stated she heard the person with the gun
telling other people to come inteer house. D.W. testified that the
person with the gun walked her toward the front of the house and
made her sit down next to her bret, and she saw “four people all

in black” going up the steps. (Tr. Vol. Il at 63.) Approximately five
minutes later, D.W. stated the person holding the gun told her and
her brother to get into the closand told them they “better have
the door shut or he was going to shoot through the door.” (Tr. Vol.
Il at 64.) D.W. stated she and Hanother got into the closet and
“that's when everybody else came atairs and left out the back
door.” (Tr. Vol. Il at 64.) Aftera couple of minutes, D .W. and her
brother left the closet and herobiner went next door to use the
neighbor's phone to call 911.



D.W. testified she did not get good look at the person fighting
with her brother other than noginhe was wearing a light blue
jacket and camouflage cargo parttsit she stated she did get a
good look at the person who chalgeward her with a gun. She
described the man with the guna®lack male with lighter skin,
approximately 20 years old, 5 feBtinches tall, and approximately
130 pounds. D.W. stated he wagasing a black coat, a gray
hooded sweatshirt with drawstrings, and gray sweatpants. When
the police arrived a few minutes Igt®.W. stated she gave them
the same description of@ghndividual with the gun.

The day after the home invasion, D.W. testified she went to the
rental office of the apartment complex and asked to view
surveillance video from the prexis day. The surveillance showed

a group of people hanging aroutite apartment complex, and
D.W. stated she recognized “the one with the camouflage pants” as
one of the individuals who haghtered her home during the home
invasion. (Tr. Vol. Il at 76.) In the surveillance video, she also saw
a person wearing a gray hoodecesighirt and a black jacket.

D.W. testified that police askdter to try to identify the gunman
from a photo lineup on Januaty}, 2015, but she was unable to
identify a suspect from that linp. Police then asked D.W. to look

at a second photo array on January 20, 2015. D.W. stated she
circled photograph number twayhich was not a picture of
Connally, believing “this could psgly be the gunman,” and she
wrote on the photo array form “[nJored the pictures stood out to
[her] because the suspect had cat-like eyes and a mustache with a
sharp nose.” (Tr. Vol. Il at 81-82.) Then, on March 4, 2015, police
showed D.W. a third photo arragnd this time she circled a
photograph of Connally, writing & the individual “has the
features of gunman and looks likengoan.” (Tr. Vol. 1l at 85.) In
court, D.W. identified Connally as the gunman from the home
invasion. D.W. testified she hatever seen Connally before the
home invasion.

L.G., who was 16 years old at thime of the home invasion and is
D.W.'s brother, testified thain January 8, 2015, he was at home
when his friend N.N. and two other people knocked on his door
asking if they could borrow a PI&yation controller. One of the
other people with N.N. was weag camouflage pants, but L.G.

did not know who he was. L.Gstated he recognized the third
person as J.B., someone with whom he attended summer school.
L.G. stated he told N.N. he dibt have a PlayStation controller
and the three of them walked away.



At approximately 5:00 p.m. on January 8, 2015, L.G. stated he
heard a knock at the door and when he answered the door, two
people pushed the door in. He statedtried to close the door, but
the two people forced their way inside the house. L.G. stated the
first person in the door was wearing camouflage pants and the
other person ran into the Kiten where his sister was making
dinner. L.G. engaged in a physical struggle with the person in
camouflage pants, and the othersom grabbed his sister and put a
gun to her head. While he was witeg with the person in the
camouflage pants, L.G. said he recognized that person as C.F.

L.G. testified that the gunman had the gun out the entire ten
minutes he was in L.G.'s house and that the gun was a silver semi-
automatic pistol with a black handle. L.G. stated the gunman
instructed L.G. and his sister $a@ down on the couch in the living
room, and they watched as four other people entered the apartment
and went upstairs with C.F. G. recognized one of those four
people as J.B. because he was the only one who did not have his
face covered up by a hooded sweatshirt. L.G. said he could hear
things moving and being throvaround upstairs, and he estimated
the five people were upstairs fapproximately five minutes. L.G.
testified that the gunman pointéie gun at him and his sister the
entire time they were seated on the couch.

When the five men ran back down the steps, L.G. said they ran
immediately out of the house. At that point, the gunman told L.G
and his sister that if they movedae would shoot them, and he told
them to get in the closet and stagre or else he would shoot. L.G.
testified that he went into the cktswith his sister, stayed in there
for approximately one minute, and then exited the closet to see the
back door open and all the individuals gone. L.G. stated the
individuals left with two pairs ohis shoes, a pair of his step-
father's shoes, his headphonasd his PlayStation video game
console. Additionally, L.G. stated the gunman took his cell phone
and his sister's cell phone before he left the house. After the
gunman and the others left the apartment, L.G. said he ran next
door to his neighbor's house to call 911.

The state played the audio recording of L.G.'s 911 call for the jury.
In the recording, L.G. tells éhoperator “[s]Jorabody just broke
into my house while we [were] ih and they put a gun to my face,
and they took my stuff.” (Tr. Mo Il at 135-36.) L.G. told the
operator there were “six dudes’ha were “all black,” and he said
they were teenagers. (Tr. Vol.dt 136 .) L.G. further told the 911
operator that all of the people rgewearing hoodieand that he
thought he had seen ooethem before.



When police later asked L.G. took at a photo array of suspects,

he identified C.F. as the person who forced the door open and was
wearing the camouflage pants. Alater date, police asked L.G. to
look at another photo array, ahdG. picked photo number two,
writing “[n]ot positive, same dcial features, looks like the guy
with the gun, similar.” (Tr. Volll at 186.) Photo number two was

a picture of Connally. At trialL.G. identified Connally as the
person who barged into his home and held him at gunpoint, saying
he was “[p]ositive” Connally was ¢hgunman. (Tr. Vol. Il at 190.)

C.F. testified and admitted his involvement in the home invasion
and, at the time of trial, was Iogj held at the juvenile detention
center. C.F. identified Connallas the gunman in the home
invasion. C.F. stated that pritcw the home invasion, he did not
personally know Connally but he had “heard of him” because
Connally is J.B.'s brother. (Tr. Vol. Il at 211.)

According to C.F.'s testimony, about one week before the home
invasion he was “jumped” by approximately 30 people and
someone stole his shoes. (Tr. Volatl213.) N.N. told C.F. that he
had heard that L.G. was “braggingdaboasting” that he had C.F.'s
shoes, so C.F. talked to N.N. about going to get the shoes from
L.G. (Tr. Vol. Il at 214.) C.F. and.N. devised a plan to break into
L.G.'s house when no one was home on the weekend, get the
shoes, and leave. J.B. agreed to help.

When school was cancelled due to snow on January 8, 2015, C.F.,
N.N., and J.B. decided to break into the house that day because
they thought L.G. would be at work. They first knocked on the
apartment door to see if anyone was home, and L.G. answered the
door. After a brief conversatiowith L.G. about borrowing a
PlayStation controller, C.F., N.Nand J.B. went to the apartment
complex clubhouse to regroup andcdie how to carry out their
plan since they had not expecteg@me to be in the apartment. At
that point, N.N. had to go home, and C.F. stated that J.B. called
Connally and asked him to come help them “kick the door.” (Tr.
Vol. Il at 230.) Connally agreed to help.

Approximately 10 or 20 minutestéx, C.F. stated Connally arrived

at the apartment complex alongthvanother man identified only

as “B.” (Tr. Vol. Il at 231.) C.Fstated that botiConnally and “B”

had guns, and that Connally's gun was an all black semi-automatic
pistol while “B's” gun was a chromgemi-automatic pistol. C.F.
stated that he knocked on the dood atarted “tussling” with L.G.,

and Connally went inside the housedgut a gun to L.G.'s sister's



head. (Tr. Vol. Il at 237.) Whe@.F. eventually went upstairs to
grab some items and then ldfie house, he stated he heard
Connally tell L.G. and D.W. to “[g]et in the closet, don't move and
don't come out before we leadéyou come out before we leave
I'm going to come back and kill you.” (Tr. Vol. Il at 243.)

The next day at school, police ated C.F. on unrelated robbery
charges. C.F. pled guilty in that case in juvenile court. The state
also charged C.F. for his involvement in the home invasion at
L.G.'s apartment. He entered a guilty plea to aggravated burglary,
aggravated robbery, and accompaiyfirearm specifications. In
exchange for his plea agreement, C.F. agreed to testify against
Connally, and he stated he understood that if he did not provide
truthful testimony, he could beound over to the general division

of the common pleas court for sentencing.

James Howe, a detective withetlColumbus Division of Police,
testified that as part of his instégation into thehome invasion, he
examined Connally's cell phone. Owdafense counsel's objection,
the state introduced into evidanten photographs appearing on
Connally's phone between January 31 and February 16, 2015.
Some of the photographs show&dnnally holding two guns, one
of which was a silver and blackemi-automatic pistol. Other
photographs were close-ups of then on a table or in someone's
hand taken at various angles.dne of the photographs, Connally
is holding the silver and black pistol and aiming it directly at the
camera.

Phillip Thomas, a detective with the Columbus Division of Police,
testified that he saw Connally pivenile court on March 4, 2015
for J.B.'s court date, just afterG. and D.W. identified Connally
in a photo array as the gunmaaorfr the home invasion. Detective
Thomas arrested Connally atathpoint. Detective Thomas then
interviewed Connally later thaday, and Connally admitted to
going to the victims' apartment oplex that day to drop J.B. and
C.F. off, and he admitted to picking them up later. When Detective
Thomas asked Connally whethiee owned or possessed a gun,
Connally responded “[h]uh-uh.” (TAol. IV at 513.) Detective
Thomas stated that C.F., J.Bnd N.N. have all entered guilty
pleas related to their involvement in the home invasion.

At the conclusion of trial, the jury returned guilty verdicts on all
counts and specifications. Follavg a January 8, 2016 sentencing
hearing, the trial court sentenc€bnnally to an aggregate prison

term of nine years. The trial court journalized Connally's



convictions and sentence in a January 15, 2016 judgment entry.
Connally timely appeals.

Il. Assignments of Error
Connally assigns the following errors for our review:

[1.] The trial court erred by aditting photographs M1 through
M10 into evidence.

[2.] The trial court's finding of guilty was against the manifest

weight of the evidence and was not supported by sufficient

evidence.
State v. ConnallyNo. 16AP-53, 2016 WL 6464450, at 51(Ohio App. 10th Dist. Nov. 1,
2016). On November 1, 2016, the appellate cdtirtreed the judgment of the trial courtd.
On May 31, 2017, the Ohio Supreme Court declitweglccept jurisdiction of the appe&tate v.
Connally,149 Ohio St.3d 1421 (2017). On December2i,6, Petitioner filed aapplication to
reopen the appeal pursuant toi®@Appellate Rule 26(B). (ECF No. 8, PAGEID # 159.) On
February 9, 2017, the appellate court deniedRine 26(B) application. (PAGEID # 199.) On
May 31, 2017, the Ohio Supreme Court declineddrept jurisdiction of the appeal. (PAGEID
# 216.)

On August 18, 2017, Petitionelefd his Petition For Writ of Habeas Corpus pursuant to

28 U.S.C. § 2254. As his sole claim for relief, Patiér asserts that he sdenied the effective
assistance of appellate counsel because his eytfaited to consult with him before filing the
appellate brief, and as a result, did noteaia appeal issues demonstrating Petitioner’s
innocence. It is the position of the Respondkat this claim is proedurally defaulted and

without merit.



Standard of Review
Because Petitioner seeks habeas reliefud8¢J.S.C. § 2254, the standards of the
Antiterrorism and Effective Death Penalty Act (“the AEDPA”) govern this case. The United
State Supreme Court has descriB&DPA as “a formidable barrier to federal habeas relief for
prisoners whose claims have been adjudicatsthite court” and emphasized that courts must
not “lightly conclude that &tate's criminal justice system has experienced the ‘extreme
malfunction’ for which federal habeas relief is the remeduirt v. Titlow 134 S. Ct. 10, 16
(2013) (quotingHarrington v. Richter562 U.S. 86, 102 (2011)gee also Renico v. Le859
U.S. 766, 773 (2010) (“AEDPA . . . imposes a hygtkéferential standardr evaluating state-
court rulings, and demands that state court datssbe given the benefit of the doubt.”) (internal
guotation marks, citations, and footnote omitted).
The AEDPA limits the federal courts' authorityissue writs ohabeas corpus and
forbids a federal court from grang habeas relief with respectadclaim that was adjudicated
on the merits in State court proceedingsless the state court decision either
(1) resulted in a decision thatas contrary toor involved an
unreasonable application of, cleamdygtablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d).

Further, under the AEDPA, the factual findirgfghe state court are presumed to be
correct:

In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody purdutnthe judgment of a State

court, a determination of a factussue made by a State court shall
be presumed to be correct. Thelagant shall have the burden of



rebutting the presumption of kectness by clear and convincing
evidence.

28 U.S.C. § 2254(e)(1).
Accordingly, “a writ of habeas corpus shoblel denied unless ttstate court decision
was contrary to, or involved an unreasonabldiegtion of, cledy established federal law as
determined by the Supreme Court, or based amasasonable determination of the facts in light
of the evidence presented to the state cou@aley v. Bagley706 F.3d 741, 748 (6th Cir. 2013)
(citing Slagle v. Bagley457 F.3d 501, 513 (6th Cir. 20063%rt. denied sub nom. Coley v.
Robinson 134 S. Ct. 513 (2013). The United Statesi€ of Appeals for the Sixth Circuit has
summarized these standards as follows:
A state court's decision is “contyato” Supreme Court precedent
if (1) “the state court arrivegst a conclusion opposite to that
reached by [the Supreme] Court ogueestion of law[,]” or (2) “the
state court confronts facts thate materially indistinguishable
from a relevant Supreme Court precedent and arrives” at a
different resultWilliams v. Tayloy 529 U.S. 362, 405, 120 S. Ct.
1495, 146 L.Ed. 2d 389 (2000). A stateurt's decision is an
“unreasonable appktion” under 28 U.S.C. § 2254(d)(1) if it
“identifies the correct governing dal rule from [the Supreme]
Court's cases but unreasonablyplags it to the facts of the
particular ... case” or either weasonably extends or unreasonably
refuses to extend a legal principle from Supreme Court precedent
to a new contextld. at 407, 529 U.S. 362, 120 S. Ct. 1495, 146
L.Ed. 2d 389.

Id. at 748—-49. The burden of satisfying the ARBPstandards rests with the petition&ee

Cullen v. Pinholster563 U.S.170, 181 (2011).

I neffective Assistance of Counsel

“In all criminal prosecutions,” the Sixth Amdment affords “the accused . . . the right . .

. to Assistance of Counsel for his defence.” IL8nst. amend. VI. “Only a right to ‘effective

assistance of counsel’ serves the guarant€etich v. Bookel632 F.3d 241, 245 (6th Cir. 2011)



(citation omitted). The United States Suprebmirt set forth the legal principles governing
claims of ineffective assistance of counsébtrickland v. Washingto@66 U.S. 556 (1984).
Strickland requires a petitioner claiming ineffectassistance of counsel to demonstrate that his
counsel's performance was deficient and thaufiered prejudice as a result. 466 U.S. at 687.
See also Hale v. Davi§12 F. App’x 516, 520 (6th Cirgert. denied sub nom. HaleHloffner,
134 S. Ct. 680 (2013). A petitiontshow][s] deficient performamcby counsel by demonstrating
‘that counsel's representation fell belowdnective standard of reasonablenes®8ole v.
MacLaren 547 F. App’x 749, 754 (6th Cir. 2013) (quotiDgvis v. Lafler,658 F.3d 525, 536
(6th Cir. 2011)cert.denied 566 U.S. 947 (2012) (citingtrickland 466 U.S. at 687)) (internal
guotation marks omittedgert. denied135 S. Ct. 122 (2014). To make such a showing, a
petitioner must overcome the “strong [ ] pregpion]”’ that his counselrendered adequate
assistance and made all significant decisiorteerexercise ofeasonable professional
judgment.” Strickland 466 U.S. at 687. “To avoid the wéng effects of hindsight, [courts
must] ‘indulge a strong presumption that colilssmonduct falls within the wide range of
reasonable professional assistanc®&ijelow v. Haviland576 F.3d 284, 287 (6th Cir. 2009)
(quotingStrickland 466 U.S. at 689).

The Stricklandtest applies to appellate couns@inith v. Robbins

528 U.S. 259, 285, 120 S.Ct. 746, 145 L.Ed.2d 756 (2@10ger

v. Kemp 483 U.S. 776, 107 S.Ct. 3114, 97 L.Ed.2d 638 (1987)....

Counsel's failure to raise an issue appeal amoustto ineffective

assistance only if a reasonable probability exists that inclusion of

the issue would have changed the result of the apjokaditing

Wilson . . . . The attorney needot advance every argument,

regardless of merityrged by the appellanfones v. Barnes463

U.S. 745, 751-752, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983)

(“Experienced advocates sm time beyond memory have

emphasized the importance ofnwbwing out weaker arguments

on appeal and focusing on one cenigale if possible, or at most
on a few key issues.” 463 U.S. 751-52).

10



Leonard v. Warden, Ohio State Penitentidp, 1:09-cv-056, 2013 WL 831727, at *28 (S.D.

Ohio March 6, 2013). Factors to be considenedetermining whether a defendant has been

denied the effective assistarmfeappellate cunsel include:

(1) Were the omitted issues “significant and obvious”?

(2) Was there arguably contraaythority on the omitted issues?
(3) Were the omitted issues clgasktronger than those presented?
(4) Were the omitted issues objected to at trial?

(5) Were the trial court's rulingsibject to deference on appeal?

(6) Did appellate counsétstify in a collaterigproceeding as to his
appeal strategy and, if so, wehe justifications reasonable?

(7) What was appellate counsel'gdeof experiencand expertise?

(8) Did the petitioner and appate counsel meet and go over
possible issues?

(9) Is there evidence that coahseviewed all the facts?

(10) Were the omitted issues dealt with in other assignments of
error?

(11) Was the decision to omit @sue an unreasonable one which
only an incompetent ftrney would adopt?

Mapes v. Coylel71 F.3d 408, 427-28 (6th Circert. denied528 U.S. 946 (1999) (citations

omitted).

Establishing that a sttcourt's application ofstrickland was
unreasonable under 8 2254(d) is all the more difficult. The
standards created btrickland and § 2254(d) are both ‘highly
deferential,’ id., at 689;indh v. Murphy 521 U.S. 320, 333, n. 7,
117 S. Ct. 2059, 138 L.Ed. 2d 481 (1997), and when the two apply
in tandem, review is ‘doubly’ s&Knowles 556 U.S., at 123, 129 S.

Ct. at 1420. Thétricklandstandard is a gera one, so the range

of reasonable applications iglstantial. 556 U.S. at 123. Federal
habeas courts must guard against the danger of equating
unreasonableness unds8trickland with unreasonableness under

11



§ 2254(d). When § 2254(d) appligbe question is not whether

counsel's actions were reasonable. The question is whether there is

any reasonable argument that counsel satisfgtdckland's

deferential standard.
Premo v. Moorg562 U.S. 115, 122-23 (2011) (some internal quotation marks omitted). “The
pivotal question is whether theat court's application of ti&ricklandstandard was
unreasonable[;] [t]his is different from askingpnether defense counsel's performance fell below
Strickland'sstandard.”Harrington, 562 U.S. at 101.

Petitioner asserts that higaney improperly failed targue on appeal that evidence
failed to establish that the armed gunman @s®dof the weapons depicted in photographs of
firearms Petitioner owned; that the alleged victims had been unable initially to identify him as
the gunman, even though he was sitting in the laglloutside only feet away from them at the
time; that Detective Howe lied when he statedlioenot know the iderty of Petitioner when
conducting the photo line-up, as Howad performed the analysis of Petitioner’s cell phone; and
that police improperly failed ttake photographs of footptsin the snow made by the
perpetrators of the offense, which may hawveven that Petitioner’s footprints were not among
them, where the police had custody or access todPeti’'s shoes. Petitioner complains that his
appellate counsel also failed to submit an affidirom his brother and co-defendant Jaisean
Burnett, dated December 22, 2015, in which Burnett, states that Petitioner is innocent and Carlos
falsely testified against Petitioner solely imer to obtain a reduced sentence. (ECF No. 1,
PAGEID # 10.)
The state appellate court rejected Petitioner’s claim of ineffective assistance of appellate

counsel, reasoning in relevant part as follows:

During his appeal, Connally, through counsel, argued the trial

court erred in admitting ten diffent photographs into evidence
and that his convictions were agst both the sufficiency and the

12



manifest weight of the evidence. Connally now argues his
appellate counsel was ineffective for failing to consult with him
before submitting the appellate brief and for failing to argue
allegedly exculpatory evidenceowld have warrantereversal of

his convictions.

Connally [] argues his appellate ca@ahwas ineffective in failing

to argue that various inconsistencies in the evidence warranted
reversal of his convictions. Inconsistencies in the evidence are part
of a manifest weight challengand Connally’s appellate counsel
assigned as error that the conans were not supported by the
manifest weight of the evidenc&ee State \Raver,10th Dist. No.
02AP-604, 2003-Ohio-958, T 21 (a jury may take note of the
inconsistencies in the evidenaedaresolve them accordingly). We
noted in our resolution of thaassignment of error that we
independently reviewed the recodd the trial proceedings and
determined the manifest weight of the evidence supported
Connally’s convictions.Connallyat Y 44.

Nonetheless, Connally argues hipelate counsel was ineffective
for failing to highlight six specifienconsistencies in the evidence.
Having reviewed Connally’s argument and the accompanying
evidence, we conclude there is no reasonable probability of a
different outcome if appellateoansel had raised these arguments
on appeal. Some dfonnally’s arguments mirror the arguments
that his appellate counsel did, fact, make during the appeal,
while the other arguments are wholly meritless. There was more
than sufficient evidence to convict Connally, and Connally does
not establish ei#gr prong of theStricklandanalysis. Accordingly,
Connally’s appellate counsel was not ineffective for failing to raise
these arguments on appeal.

Memorandum Decision (ECF No. BAGEID # 199-201.) The recodbes not reflect that the
state appellate court unreasonably applied $amck or based its decision on an unreasonable
determination of the facts in light of the evidempresented so as to warrant federal habeas

corpus relief. 28 U.S.C. § 2254(d).

13



Appellate counsel argued at length, wtassfully, that the il court improperly
admitted various photographs obtained fromteter's cell phone depicting the Petitioner in
the possession of various firearms. The apgetatrt described the photographs as follows:

In photograph M1, Connally is seenthre driver's seat of a vehicle

holding two firearms, one of thembdack and silver pistol and the

other a black revolver. Photogta M2 shows Connally standing

up holding a black pistol in oneand and a black revolver in the

other hand. Photographs 31 M4, and M9 are close-up

photographs of a black and silvpistol on a wooden surface.

Photographs M5, M6, and M10 earclose-up photographs of a

black and silver pistol in soroae's hand. Photograph M7 depicts

Connally holding two l@dck and silver pistols, one in each hand,

and looking down at the weaporsnally, photograph M8 depicts

Connally holding two black and silver pistols, resting one gun

against his cheek and aiming theertgun directly at the camera.
State v. Connally2016 WL 6464450, at *5. As discussedthy state appellate court, alleged
victim “L.G.” stated that the R&oner used a black and silvgistol in the commission of the
offenses charged.T(anscript ECF No. 8-2, PAGEID # 343, 345According to co-defendant
“C.F.,” “B” used an all chrome semi-automagistol, and Petitioner carried an all black semi-
automatic pistol. (PAGEID # 460.) In view of the foregoing, further argument by appellate
counsel on the description of the firearms usggurportedly not matching the firearms in
Petitioner’s photographs would noéve assisted him.

Likewise, the record does not reflect thattier argument regarding the lack of footprint
evidence would have assisted the Petitioner. teS§ified that six people exited from the back
door of the house. (PAGEID # 418-19.) Howe@fficer Christopher Lieb could only identify
two sets of footprints. “[T]hey said that six pe®plad entered the apartment . . . [, b]ut if they

went out the back door and went down the sidewaouldn’t have been able to follow any

footprints that way because the snowswaetty compacted.” (PAGEID # 549.)
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Further, and despite Petitioner's argumerthcontrary, appellaisounsel did raise on
appeal the claimed unreliabilitf eyewitness identifations, in connectiowith his claim that
his convictions were againthe manifest weight.Bfief of AppellantECF No. 8, PAGEID # 85-
86.) Although Burnett’s affidavit apparentiyas made a part of the trial record (see
Memorandum Contra Defendant’s Appliicet to Reopen, ECF No. 8, PAGEID # 183),
Petitioner does not indicate, and the record do¢seflect, in what manner the Affidavit would
have assisted him on direct appeal.

Petitioner’s claim of the denial of thfective assistance of appellate counsel lacks
merit.

Procedur al Default

Respondent maintains that Petitioner has walhiedemaining arguments of the denial of
the effective assistance of appellate counsel iindao present a sworn affidavit in support as
required under Appellate Rule 26(B)(2)(d), and faliin part, to presentsiclaim in Rule 26(B)
proceedings. For the reasons that follow, the Court agrees.

Congress has provided that state prisonés are in custody in violation of the
Constitution or laws or treaties of the United States may apply to the federal courts for a writ of
habeas corpus. 28 U.S.C. § 2254 (a)recognition of the equal aghtion of the state courts to
protect the constitutional rights of criminal defendants, and in order to prevent needless friction
between the state and federal courts, a statenaiimiefendant with federal constitutional claims
is required to present those oiai to the state courts for considtion. 28 U.S.C. § 2254(b), (c).
If he fails to do so, but still has an avenuerofiehim by which he may present his claims, his
petition is subject to dismissal ftailure to exhaust state remedidd.; Anderson v. Harless

459 U.S. 4, 6, 103 (1982pér curiam) (citing Picard v. Connor404 U.S. 270, 275-78 (1971)).
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Where a petitioner has failed to exhaust hisxetabut would find thoselaims barred if later
presented to the state courts, “there is a proe¢default for purposes of federal habeas . . . .”
Coleman v. ThompspB01 U.S. 722, 735 n. 1 (1991).

The term “procedural default” has comeedescribe the situation where a person
convicted of a crime in a statewt fails (for whatever reason) ppesent a particular claim to
the highest court of the State so that the Stagealiair chance to correct any errors made in the
course of the trial or the appeal before a fddmrart intervenes in the state criminal process.
This requires the petitioner toggent “the same claim under thengetheory” to the state courts
before raising it on federal habeas revidRillette v. Foltz 824 F.2d 494, 497 (6th Cir. 1987).
One of the aspects of “fairly presenting” a cldorthe state courts is that a habeas petitioner
must do so in a way that gives the state couids @pportunity to rule on the federal law claims
being asserted. That means that if the claimat presented to the &atourts in the way in
which state law requires, and tstate courts therefore do not dézihe claims on their merits,
neither may a federal court do so. In the words used by the Supreme Gamwright v.
Sykes433 U.S. 72, 87 (1977), “contentions of fedémal which were not resolved on the merits
in the state proceeding due to responderitlsréato raise them there as required by state
procedure” also cannot Ibesolved on their merits in a fedéhabeas case-that is, they are
procedurally defaulted.

In the Sixth Circuit, a four-part analysis mbst undertaken when the state argues that a
federal habeas claim is waived by the petitiailure to observe a state procedural rule.
Maupin v. Smith785 F.2d 135, 138 (6th Cir. 1986). “Firdte court must determine that there
is a state procedural rule thatigplicable to the petitioner's alaiand that the petitioner failed to

comply with the rule.”ld. Second, the Court must determimeether the state courts actually
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enforced the state procedural sanctitth. Third, the Court mustetermine whether the state
procedural forfeiture is an adequate and paelent state ground uponialinthe state can rely

to foreclose review of a fkeral constitutional claimld. Finally, if the Court has determined that
the petitioner did not comply with state procedural rule and tiia¢ rule was an adequate and
independent state ground, then the petitioner aerstonstrate cause for his failure to follow the
procedural rule and that he was actualgjydiced by the allegedastitutional error.ld. This
“cause and prejudice” analysis applies to failuresise or preserve issues for review at the
appellate level Leroy v. Marshall 757 F.2d 94, 99 (6th Cirgert. denied sub nom. Leroy v.
Morris, 474 U.S. 831 (1985).

In light of the fourth part of th&aupinanalysis, in order to establish cause, petitioner
must show that “some objective factor extemoahe defense impeded counsel's efforts to
comply with the State's procedural ruléMurray v. Carrier, 477 U.S. 478, 488 (1986).
Constitutionally ineffective counsel may constitataise to excuse a procedural default.
Edwards v. Carpenteb29 U.S. 446, 453 (2000). In ordercnstitute cause, an ineffective
assistance of counsel claim generally must “les@nted to the state ctaias an independent
claim before it may be used to establish cause for a procedural defdutrdy, 477 U.S. at
479. That is because, before counsel's ineffecégs will constitute cause, “that ineffectiveness
must itself amount to a violation of the Sixth Andment, and therefore must be both exhausted
and not procedurally defaultedBurroughs v. Makowsk#11 F.3d 665, 668 (6th Cirgert.
denied 546 U.S. 1017 (2005). Or, if the claim is gedurally defaulted, p¢itbner must be able
to “satisfy the ‘cause and prejudice’ standarth respect to the irifective-assistance claim
itself.” Edwards 529 U.S. at 450-51. The Supreme Court explained the importance of this

requirement:
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We recognized the inseparabiliof the exhaustion rule and the
procedural-default doctrine in Coleman: “In the absence of the
independent and adequate stateugd doctrine in federal habeas,
habeas petitioners would be able to avoid the exhaustion
requirement by defaulting their federal claims in state court. The
independent and adequate state ground doctrine ensures that the
States' interest in correcting thewn mistakes is respected in all
federal habeas cases.” 501 U.S., at 732, 111 S. Ct. 2546, 115
L.Ed.2d 640. We again consiéer the interplay between
exhaustion and procedural default last TermQtSullivan v.
Boercke] 526 U.S. 838, 119 S. Ct. 1728, 144 L.Ed.2d 1 (1999),
concluding that the latter doctrine was necessary to “ ‘protect the
integrity’ of the federal exhaustion ruldd. at 848, 526 U.S. 838,
119 S. Ct. 1728, 144 L.Ed.2d 1 (qung id., at 853, 526 U.S. 838,
119 S. Ct. 1728, 144 L.Ed.2d 1 (STEVENS, J., dissenting)). The
purposes of the exhaustion requiremeve said, would be utterly
defeated if the prisoner were altiteobtain fededahabeas review
simply by “ ‘letting the time run’ ” so that state remedies were no
longer availableld. at 848, 526 U.S. 838, 119 S. Ct. 1728, 144
L.Ed.2d 1. Those purposes would e less frustrated were we to
allow federal review to a prison&rho had presented his claim to
the state court, but in such amnar that the state court could not,
consistent with its own proceduralles, have dertained it. In
such circumstances, though théspner would have “concededly
exhausted his state remedies,”ctuld hardly besaid that, as
comity and federalism require,&hState had beegiven a “fair
‘opportunity to pass upon [his claims].ld. at 854, 526 U.S. 838,
119 S. Ct. 1728, 144 L.Ed.2d 1 (STEVENS, J., dissenting)
(emphasis added) (quotim@arr v. Burford 339 U.S. 200, 204, 70

S. Ct. 587, 94 L.Ed. 761 (1950)).

Id. at 452-53.

If, after considering &four factors of theMaupintest, the Court concludes that a
procedural default occurred, it must not consider the procedurally defaulted claim on the merits
unless “review is needed to prevent a fundamenistarriage of justice, such as when the
petitioner submits new evidence shogthat a constitutional viation has probably resulted in
a conviction of one who iactually innocent.”"Hodges v. Colsqrv27 F.3d 517, 530 (6th Cir.

2013) (citingMurray, 477 U.S. at 495-96¢ert. denied135 S. Ct. 1545 (2015).
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The state appellate court refused to address the issue reggydeiate counsel’'s
alleged failure to consult with Petitioner, duePtitioner’s failure to file an affidavit in support
as required under Rule 26(B)(2)(d):

As to Connally’s argument # his appellate counsel was
ineffective for failing to consult with him before filing the
appellate brief, we note that there is nothing in the record to
support Connally’s claim. “[Fe application process under
App.R. 26(B) requires that arpplicant submit additional matter
not in the record of the trial cdulo support claims that appellate
counsel was ineffective."Morgan v. Eads 140 Ohio St.3d 142,
2004-0Ohio-6110, 1 11. Under App.R. 26(B), an applicant seeking
to demonstrate ineffective assistance of appellate counsel based on
evidence not included in the original appellate record must file, as
necessary, a “sworn statement of the basis for the claim,” and any
“supplemental affidavits upon which the applicant relies.” App.R.
26(B)(2)(d) through (e). Though Connally asserts in his
application that his appellate coehdailed to consult with him,
Connally did not submit either a em statement in that regard or
any supplemental affidavits to menstrate his assertion. Because
there is nothing in the record smpport Connally’s argument that
his appellate counsel did not catiswith him, that argument
cannot be the basis for his cfaiof ineffective assistance of
appellate counsel.See State v. Dayid0th dist. No. 09AP-869,
2011-0Ohio-1023, T 12 (noting mattevhich are outside the record
do not provide a basis foeopening on appeal).

Memorandum Decision (ECF No. BAGEID # 201.) Petitioner Bahereby waived this issue
for review in these proceedingSee Burke v. TurnelNo. 2:16-cv-01076, 2017 WL 5157701, at
*4 (S.D. Ohio Nov. 7, 2017) (enforcing procedudafault on this same basis) (citiGgpoden v.
Bradshaw No. 5:12-cv-2139, 2014 WL 4245951, at *10 (N.D. Ohio Aug. 25, 2@digher v.
Smith No. 1:09-cv-627, 2010 WL 256501, at *6 (N.Ohio Jan. 21, 2010) (concluding that the
requirement of a sworn supporting affidavit unReite 26(B)(2)(d) constitutes an adequate and
independent ground undetaupin) (citations omitted)).

Additionally, Petitioner did not assert in RW6(B) proceedings his claim that appellate

counsel performed in a constitutionally ineffeetmanner by failing to raise an issue regarding
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police errors in idntification procedures. Haay now no longer do so under Ohio’s doctrine of
res judicata. See State v. CakeOhio St. 3d 112, 115 (1985tate v. Perry10 Ohio St. 2d

175, 180 (1967) (claims must be raised on direcealjif possible, or they will be barred by the
doctrine of res judicata.). Tlstate courts were never givan opportunity to enforce this
procedural rule due to the natuwkPetitioner's procedural default.

Ohio's doctrine ofes judicatais adequate and independantler the third part of the
Maupin test. To be “independéhthe procedural rule at issuas well as the state court's
reliance thereon, must rely no part on federal lawSee Colemarb01 U.S. at 732-33. To be
“adequate,” the state proceduralle must be firmly establied and regularly followed by the
state courtsFord v. Georgia498 U.S. 411, 423 (1991). “[O]nly a ‘firmly established and
regularly followed state practice’ may be intespd by a State to prewtesubsequent review by
this Court of a federal constitutional claimid. (quotingJames v. Kentucky#66 U.S. 341, 348—
351 (1984))see also Barr v. City of Columbia78 U.S. 146, 149 (1964AACP v. Alabama
ex rel. Flowers377 U.S. 288, 297 (1964). The United &saCourt of Appeals for the Sixth
Circuit has consistently held that Ohio's doctrineesfjudicata, i.e thePerryrule, is an
adequate ground for denying federal habeas rdliefidgren v. Mitche]l440 F.3d 754, 765 (6th
Cir. 2006);Coleman v. Mitchell268 F.3d 417, 427-29 (6th Cir. 2004¢yt. denied sub nom.
Coleman v. Bagleyp35 U.S. 1031 (20025eymour v. WalkeR24 F.3d 542, 555 (6th Cir.
2000),cert. denied532 U.S. 989 (2001Byrd v. Collins 209 F.3d 486, 52122 (6th Cir. 2000)
cert. denied531 U.S. 1082 (2001Norris v. Schotten146 F.3d 314, 332 (6th Cirgert. denied
525 U.S. 935 (1998). Ohio courts have cdesigy refused, in reliance on the doctrineed
judicata, to review the merits of claintsecause they are procedurally bari®ele Cole2 Ohio

St.3d at 112State v. Ishmaijl67 Ohio St.2d 16, 18 (1981). Additionally, the doctrineesf
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judicataserves the state's interest in finality anémsuring that claims are adjudicated at the
earliest possible opportunity. With respectite independence prong, tBeurt concludes that
Ohio's doctrine ofes judicatain this context does not rely @n otherwise implicate federal law.
Accordingly, the Court is satisfied from ibsvn review of relevant case law that ®erry rule is
an adequate and independgrdaund for denying relief.

Petitioner has failed to establish causetfi@se procedural defaults. Moreover, the
record does not indicate that Pietier can establish that he is actually innocent so as to obtain a
merits review of these claim$&ee Souter v. Jone395 F.3d 577, 589-90 (6th Cir. 2005).
Recommended Disposition

For the foregoing reasons, itRECOMM ENDED that this action b®ISMISSED.
Procedur e on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and sesmeall parties written objections to those specific
proposed findings or recommendations to \Whoebjection is made, together with supporting
authority for the objection(s). Aigige of this Court shall makeda novodetermination of those
portions of the report or specified proposed firgdi or recommendations to which objection is
made. Upon proper objections, a judge of trasit€may accept, reject, or modify, in whole or
in part, the findings or recommendations mhdeein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions.28 U.S.C. § 636(B)(1).

The parties are specifically advised that failure to object tRéport and
Recommendatiowill result in a waiver of the right tbave the district judge review tReport

and Recommendation de noaod also operates as a waiver @& tight to appeal the decision of
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the District Court adopting thieeport and Recommendation. See Thomas y4&hU.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

The parties are further advisttht, if they intend to filean appeal of any adverse
decision, they may submit arguments in any dimes filed, regarding wéther a certificate of
appealability should issue.

/s/Chelsey M. Vascura

CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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