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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
MICHAEL HARRINGTON,
Case No. 2:17-cv-736
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Deavers
DELTA CAREER EDUCATION
CORPORATION, €. al.,
Defendants.
ORDER
This matter is before the Court on Bl#f Michael Harrington’s Motion for Default
Judgment against Defendant Jennifer Michael (RKOF26) and on the Magistrate Judge’s April
24, 2018 Report and Recommendation (ECF No. 29j.tHeoreasons set forth below, the Court
DENIESWITHOUT PREJUDICE Plaintiff's Motion for DefaultJudgment against Defendant
Jennifer Michael (ECF No. 26) akdDOPTS the Report and Recommaatthn (ECF No. 29).
l. BACKGROUND
On August 21, 2017, Mr. Harrington filed a@plaint against Defendants Delta Career
Education Corporation d/b/a Miami-Jacobs Cafeeltege (“Delta”), the Miami-Jacobs Business
College Company d/b/a Miami-Jacobs Careelledge (“Miami-Jacobs”), and Jennifer Michael.
Ms. Michael was duly served a copy of Plaintiff's Complaint on September 1, 2017. (ECF No.
5). Ms. Michael's Answer to the Complaint was due on September 22, 20)7.At the time
of filing this motion, Ms. Michaehas not served an Answé&v the Complaint nor has she
requested an extension of time to answeplead. (ECF No. 26). The Magistrate Judge thus

issued an Order to Show Cause, requiring Plaintiff Harrington to show cause as to why the

claims against Ms. Michael should not besmissed for want of prosecution, unless Mr.
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Harington applied for an entry of default from tbkerk. (ECF No. 23). Imesponse to the show
cause, Mr. Harrington filed a Motion for Defadlidgment with the Court (ECF No. 26) but did
not apply for an entry alefault with the Clerk.

Delta and Miami-Jacobs (collectively, theliami-Jacobs Defendants”) did respond to
the Complaint by filing a Motion to Compel Meadiion and Arbitration and Dismiss (“Motion to
Dismiss”) on September 22, 2017. (ECF No. 8ubsequently, the Miami-Jacobs Defendants’
counsel withdrew, and the Magistrate Judge satvithem that they must obtain counsel. She
further ordered them to obtaint@al attorney to appar at an April 6, 2018 status conference.
(ECF No. 22). The Miami-Jacobs Defendantsrevevarned that failure to appear through
counsel at the status conference would reisuthe recommendation that default be entered
against them. I€.). On April 6, 2018, the Magistrate Judgsued an Order to Show Cause,
directing the Miami-Jacobs Defendants to shcause why the Court should not enter default
judgment for knowingly failing to comply with th@ourt’s Order to obtaigounsel or appear at
the status conference as directed. (ECF Rl). The show cause order was returned as
“refused.” (ECF No. 28). The Magistraladge then issued a [RRet and Recommendation on
April 24, 2018, recommending that the Court direct the Clerk to enter default against the Miami-
Jacobs Defendants and that, once default is entered, that the Plaintiff be permitted to move for
default judgment. (ECF No. 29). The Miaddaeobs Defendants acknowledged service of the
Report and Recommendation on April 20, 2018 (BNOF 31, 32) but have not objected.

I. LAW & ANALYSIS
A. Default Judgment against Jennifer Michael
Federal Rule of Civil Procedure 55(a) stdtest when a party “against whom a judgment

for affirmative relief is sought has failed to pliear otherwise defend, and that failure is shown



by affidavit or otherwise, the etk must enter the party’s defati Fed. R. Civ. P. 55(a). To
obtain a default judgment under FealeRule of Civil Procedure 5B), there must first be an
entry of default undes5(a) with the Clerk.See Shepard Claims Serv. Inc. v. William Darrah &
Assoc., 796 F.2d 190, 193 (6th Cit986) (stating “entry of default is. . the first procedural step
on the road to obtaining a default judgmentfHederal Rule of CiviProcedure 12(a)(1)(A)(i)
states that a defendant “must serve an ansmdrin 21 days after being served with a
complaint.” Fed. R. Civ. P. 12(a).

Mr. Harrington is requesting an entry of default judgment against Ms. Michael for failing
to respond to his Complaint and failing to dsk an extension. The Court agrees that Ms.
Michael failed to serve her Angw or otherwise respond to ti@omplaint withinthe allotted
time under Federal Rule of Civil Procedure 42d thus default may be appropriate. Mr.
Harrington, however, failed to first apply for entrydsfault with the Clerk, which is a necessary
prerequisite to a Court’s entry of defauldgment. The Motion for Default Judgment against
Jennifer Michael (ECF No. 26) is therefddENIED WITHOUT PREJUDICE. Once Mr.
Harrington applies for default with the Clerk asefault is entered, Mr. Harrington may re-file a
Motion for Default Judgment.

B. Report and Recommendation

The Report and Recommendation recommendingthiiiCourt direct the Clerk to enter
default against the Miami-Jacobs Defendants was mailed to the Miami-Jacobs Defendants on
April 25, 2018. (ECF No. 29). Miami-Jacobs acknowledged servicApsih 30, 2018. (ECF

No. 31). Delta acknowledged s&m on May 3, 2018 (ECF No. 32). The Report and

! The Court notes that the Repand Recommendation was returesdundeliverable at some of
the Miami-Jacobs Defendants’ addresses, but service was acknowledged at one address for each
Defendant.



Recommendation specifically advised the parties ttatfailure to object results in a waiver of
the right to have the district judgeview the Report and Recommendatdamovo, and also
operates as a waiver of the right to appealdé@sion of the District Court adopting the Report
and Recommendation. (ECF No. 29). The parhave failed to file any objections, and the
deadline for objections (May 8, 2018) has lapsed. The Court theAdldd®T S the Report and
Recommendation (ECF No. 29) abdRECTS the Clerk to enter default against Defendants
Delta Career Education Corporation and TheamitrJacobs Business College Company, d/b/a
Miami-Jacobs Career College. Once default terex, Plaintiff is permitted to move for default
Judgment. Further, given the Court’'s decisiorditect the Clerk to d@ar default, the Miami-
Jacobs’ Motion to Dismiss (ECF No. 8)NEOOT.
IV. CONCLUSION
For the reasons set forth above, the Court hebdb)MIES WITHOUT PREJUDICE
the Motion for Default Judgment against Jenniechael (ECF No. 26). Mr. Harrington is free
to apply for entry of default with the Cler&nd then re-file a main for entry of default
judgment with this Court. The Magistratedge’s Report and Recommendation (ECF No. 29) is
hereby ADOPTED and the Clerk iDIRECTED to enter default against Defendants Delta
Career Education Corporation and The Mialacobs Business Colle@ompany, d/b/a Miami-
Jacobs Career College, after which time Pldimtidy move for default judgment against them.
The Motion to Dismiss (ECF No. 8) is herddyOOT.
IT 1SSO ORDERED.
g/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: June?22, 2018



