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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ME2 PRODUCTIONS, INC.,

Plaintiff,
Case No. 2:17-cv-759
Judge James L. Graham
V. Magistrate Judge Elizabeth P. Deavers
JOE WALL,
Defendant.

ORDER, REPORT AND RECOMMENDATION , and CERTIFICATION OF FACTS

Plaintiff ME2 Productions, Inc., brought tHederal copyright a@n initially against
fourteen John Doe Defendants. (ECF No. 1.) On August 25, 2017, the Court issued its Order
severing Defendant John Wall, who is the only Defahdathis case. This matter is now before
the Undersigned for a Report and Recommeadatseneral Order No. COL: 14-01(1V), and a
Certification of Facts regarding contempt purduar28 U.S.C. § 636(e)(6)(B). For the reasons
that follow, it iSRECOMMENDED that (1) that Timothy A. Shimko and Plaintiff ME2
Productions, Inc., be found in civil contempt angtfat Plaintiff be ordered to pay Defendant’s
reasonable expenses incurred in connection Refendant’s attendance at the January 9, 2018,
Preliminary Pretrial Conference (ttlePTC”). In addition, Defendant @RDERED to submit
an affidavit setting forth his asonable expenses incurred @amoection with his attendance at

the PPTC.
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l. MAGISTRATE JUDGE’S AUTHORI TY REGARDING CONTEMPT
Section 636(e) of the United States Magistthatdges Act governs the contempt authority
of magistrate judges. 28 U.S.C. § 636(effA)United States magistte judge serving under
this chapter shall have withthe territorial jurisdiction presitred by the appointment of such
magistrate judge the power to exercise contempt authority as set forth in this subsection.”)
Section (e)(6)(B), which applies in civil casekere the parties havet consented to final
judgment by the magistrate juglgprovides as follows:

(6) Certification of other contempts to the district court—Upon the
commission of any such act—

* * *

(B) in any other case or proceedingder subsection (&r (b) of this
section, or any other statute, where—

(i) the act committed in the magistrate judge’s presence may, in the
opinion of the magistrate judgeonstitute a serious criminal
contempt punishable by penalties exceeding those set forth in
paragraph (5) of this subsection,

(i) the act that constitutes a criminal contempt occurs outside the
presence of the magistrate judge, or

(i) the act constitutes a civil contempt,

the magistrate judge shall forthwittertify the facts to a district
judge and may serve or cause to be served, upon any person whose
behavior is brought into questi under this paragraph, an order
requiring such person to appeafdre a district judge upon a day
certain to show cause why thatrson should not be adjudged in
contempt by reason of the factscastified. The district judge shall
thereupon hear the eeidce as to the act oonduct complained of

and, if it is such aso warrant punishmenpunish such person in

the same manner and to the same extent as for a contempt
committed before a district judge.

28 U.S.C. § 636(e)(6)(B) (emphasis in original).



Thus, a “magistrate judge’s role on a motion for contempt in non-consent cases is to
certify facts relevant to the issueadntempt to the district judge Euchlid Chem. Cov. Ware
No. 1:11-cv-135, 2013 WL 6632436, at *1 (S.D. Ohio Dec. 17, 2013) (collecting cases
establishing the proposition). &ua certification “serves to tlgmine whether the moving party
can adduce sufficient evidence to establighima faciecase of contempt.In re Warren
Easterling Litigation No. 3:14-mc-11, 2014 WL 3895726, at *1 (S.D. Ohio Aug. 8, 2014)
(internal quotation marks and citation omitted).

.  CERTIFIED FACTS

Plaintiff ME2 Productions, Inc., brought tHederal copyright aabin against fourteen
John Doe Defendants on November 7, 2016. (NGFL.) Simultaneously, Plaintiff filed its
Motion for Discovery before Preliminary Conégrice, which the Court granted the next day.
(ECF Nos. 3 &5.) On February 10, 2017, Pldirtied a motion to an extension of time in
which to serve Defendants, which was granted by the Court on February 13, 2017. (ECF Nos. 6
& 10.) On February 16, 2017, Plaintiff filed Request for Issuance of Summons with respect
to thirteen Defendants, and the Clerk’s Officeuisd them the same day. (ECF Nos. 11 & 12.)
Plaintiff first served a Defendant in thisatter on March 15, 2017. (ECF No. 15.) Between
February and August 2017, Plafhtibtained service on nine Bendants, reached settlement
with five of them and moved for default judgment against two others. (ECF No. 61.) Plaintiff
failed to serve four Defendants and abnbt identify John Doe Defendant #2d.]

On April 5, 2017, Defendant Wall filed his Motioem Dismiss and Sever. (ECF No. 31.)
On April 28, 2017, one week after its deadline to respond, Plaintiff filed its Motion for Extension
of Time to respond to the severance Motion. (BoE35.) Plaintiff saited that it needed

additional time for the following reasons:



Upon receipt of the motions by Plaffis counsel’s office, the response

deadlines were inadvertently recordedtlaisty days from the date of filing,

which is the local rule in the Northebistrict in Ohio. Additionally counsel’s

electronic file was mistakenly deleteddathe backup could not be retrieved for

several days. Upon retrieving the fde the evening of April 26, 2017, . . . it

was realized that the opposition deadlines were not properly calendared and

that Plaintiff had missed its time to respond.

(Id. at 2.) Court granted Plaifitfive additional days, and filed its Response on May 3, 2017.
(ECF Nos. 39 & 40.)

On August 25, 2017, the Court granted DefetidaVotion for Severance and directed
Plaintiff to pay the required $400 filing fee bygember 8, 2017, in order to properly prosecute
its case against Defendant Wall. (ECF No. 66.) Plaintiff did notyipey the filing fee.
Instead, on September 12, 2017, four days afteCthet’'s deadline, Platiff filed its Motion
for Enlargement of Time in which to tender theniijifee. (ECF No. 67.) According to Plaintiff,
it learned from the Clerk’s office that electronig/peent could not be acceul and that Plaintiff
would have to pay by bank check or certifedebck in person or by regular maild.(at 1.)
According to Plaintiff, “[t]his was a complicatiathat Plaintiff’'s counsedid not anticipatel[,]”
acknowledging that the paymerdatiline had already passedld.] In its Order granting an
extension of time to pay the filing fee, the Court observed:

Plaintiff's Motion utterly fails to ex@in why it was unable to timely pay the

filing fee. Paying by bank check or téed check is not an unanticipated

“complication” that justifies Plaintiff's e Payment. If Riintiff had contacted

the Clerk’s office on or around August Z8)17, when the Court first advised

that payment was due, Plaintiff wouldve had ample time to submit payment

in person or by regular mail. Moreover, Plaintiff fails to even attempt to

explain why it could not timely file itMotion for Enlargement of Time, which

was filed four days after the payment deadline. Plaintiffs complete disregard

of this case deadline—and this Cosif®rder (ECF No. 66)—is unacceptable.

(ECF No. 69 at 2.) Despite Plaintiff's dilatory prosecution of its dageCourt granted its

Motion in the interests of judicial economyld.]



This matter came before the Court fdPRTC on January 9, 2018 pursuant to proper
notice. (ECF No. 70.) The Court’s Notice indaéthat the PPTC would be held in-person and
provided that the PPTC could be held by teleghoamly by mutual agreement of the parties and
their notification ofthe Court. Id.) On January 5, 2018, Plaintéfcounsel contacted the Court
and requested that the PPTC be held telephonicatiguse he failed to calendar the date and
would be out of the country on vacation. The Gadinected Plaintiff's ounsel to either obtain
consent from Defendant Wall, who is proceeding sein this matter, or to appear in-person as
stated in the Court’s Notice. The same dgjntiff filed an Unopposed Motion for Order to
Change CMC to Telephone Conference. (BOF71.) Although styled as unopposed, Plaintiff
acknowledges in its memorandum that it failedgach Defendant and did not receive consent
before filing its Motion. Id.) The Court did not grant Plaintiff's Motion.

On January 9, 2018, Defendant timely appearetiwas prepared to participate in the
PPTC. Counsel for Plaintiff, however, failedappear and, insteadtexrhpted to participate
telephonically. When directed &xplain his actions, Plaintiffsounsel indicated that he failed
to track the dates noticed by this Court and eltodeave the country on vacation rather than
appear as directed or procure the necessargnbngDefendant. Plaintiff’'s counsel indicated
that he would not be available to participat@ conference until Maihcl, 2018, because of his
vacation.

On January 10, 2018, the Undersigned ord®@tathtiff to show cause why the Court
should not dismiss this case for failure to pmge and assess readulraosts to reimburse
Defendant for his attendance gpatticipation in the PPTC. (B No. 72.) In response, Mr.
Shimko claims that, when he contacted@woairt on January 5, 2018, he was advised to

call the Defendant to see if | could ges bbnsent to convettte initial conference
to a telephone conference and then to file a motion. &gittittme, | was not told to



appear, and | was not told not to appedrwas not made to believe that the

motion to convert the conference taedephone conferencsould not be well

taken by the Court. After the call withe Court ended, | proceeded to call the

Defendant and left a message. | ti@mediately filed a motion on January 5,

2018 as instructed by the Court’s staff.
(ECF No. 73 at 2.) Plaintiff's counsel also blsrDefendant for his failure to complete a Rule
26(f) report, asserting that Dei@ant’s failure to contact him ceed his failure to comply with
the Court’s Orders.|d.)

. ANALYSIS

The failure of Plaintiff and Mr. Shimko to cotypwith the Court’s Order to appear at the
PPTC in person constitutes disobedience of laaduirt orders and thus amounts to contempt.
The Court has inherent authority to assure d@ngpe with its orders tiough civil contempt.
S.E.C. v. Dollar Gen. Corp378 Fed. Appx. 511, 516 (6th Cir. 2010) (quotBigllitani v.
United States384 U.S. 364, 370 (1966)) (“There can begnestion that courts have inherent
power to enforce complianedth their lawful orderghrough civil contempt.”)see alsd~ed. R.
Civ. P. 37(b)(2)(A)(vii) (permitting a court to hold contempt a party—or the party’s officer,
director, or managing agent—ifdiparty fails to comply with the court’s discovery order).
“Contempt proceedings enforce the messagectiat orders and judgments are to be complied
with in a prompt manner.IBEW v. Gary’s Elec. Serv. G840 F.3d 373, 378 (6th Cir. 2003).
A party who has disobeyed a court order may I inecivil contempt if it is shown, by clear
and convincing evidence, thattparty “violated a definite @nspecific order of the court
requiring [him or her or it] to péorm or refrain from performing particular actr acts with
knowledge of the court’s orderRILRB v. Cincinnati Bronze, InB29 F.2d 585, 591 (6th Cir.

1987) (quotation omitted). Onceama faciecase of contempt is estadned, “the burden shifts

to the contemnor who may defend by comingviard with evidence showing that hepiesently



unable to comply with the court’s orderGary’s Elec. Serv. Cp340 F.3d at 379. To satisfy
this burden, “a defendant musiosv categorically and in detail why he or she is unable to
comply with the court’s order.Rolex Watch U.S.A., Inc. v. Crow|éy F.3d 716, 720 (6th Cir.
1996) (quotation omitted). The Court must assess whether the defendant “took all
reasonable steps within [its] power to comply with the court’s ordéaty’s Elec. Serv. Cp
340 F.3d at 379 (quotingeppers v. Barry873 F.2d 967, 969 (6th Cir. 1989)).

In the instant action, thecord reflects that, althoudfir. Shimko and Plaintiff have
received adequate notice oétourt’'s December 1, 2017, Notice of Hearing (ECF No. 70), they
chose to ignore the Court’s order that couagglear in person. In addition, Mr. Shimko and
Plaintiff have offered no evidence that they wenable to comply witlthis Order. Instead,
Plaintiff's counsel has engagedanother round of blame-shiftirajnd mischaracterization of the
factual record. Mr. Shimko’s accaunf his interaction with Coustaff is directly contrary to
the Court’s memorialization of his January 5, 2Qdi&ne call. (ECF Nos. 72 at 3 & 73 at 1-2.)
Mr. Shimko’s attempt to put the onus for fallmg the Court’s Orders upon Court personnel is
not well-taken, and his disingenuous use ofpagsive voice to portray himself as an unwitting
victim is unbecoming a member of the federal &CF No. 73 at 1 (“At that time, | was not
told to appear, and | was not told not to appg.) Moreover, the Court never granted his
Motion to appear by telephone, leaving the Delger 1, 2017, Notice of Hearing to appear in
person in effect. Notably, even if the Court lpedmitted Plaintiff's counsel to appear in person,
nothing could be accomplished in terms of scliadibecause Plaintiff had not submitted the
requisite Report under Federal RaofeCivil Procedure 26(f).

The Court’'s December 1, 20INotice of Hearing is unamdpiious: “If all parties agree,

the parties may request that the conferenambducted by telephone.” (ECF No. 70.) Despite



the misleading caption of Plaintiff's January2®17, Motion, Plaintiff did not, in fact, obtain
Defendant’s agreement before filing his requést. Shimko disregarded both the Court’s Order
and Court personnel’s reiterationtbft Order. Neither he nordhtiff had any basis to believe
that their actions were even minimally complianth the Court’s explicit directions. The failure
of Mr. Shimko and Plaintiff to comply with tHéourt’s Order without any justification therefore
constitutes contempt. Under these circumstances, the Undersigned finds that civil contempt
sanctions, including monetasgnctions, are appropriate.
IV. CONCLUSION

For the foregoing reasons, itRECOMMENDED (1) that Timothy A. Shimko and
Plaintiff ME2 Productions be found in civil contptrand (2) that Plaintiff be ordered to pay
Defendant’s reasonable expensesirred in connection with hettendance and participation in
the January 9, 2018, PPTC. In addition, Defendant WAIRBERED to submit an affidavit
setting forth his reasonable exyges, including lost wages amgidental expenses such as
parking fees, incurred in coaation with his attendae and participation in the January 9, 2018,
PPTC.

The Clerk iSDIRECTED to send a copy of this Ondand Report and Recommendation
to Joe Wall, 1266 Weybridge R@plumbus, OH 43220. The Clerkk§ RTHER DIRECTED
to indicate on the docket the fact of mailing.

PROCEDURE ON OBJECTIONS

If any party seeks review by the District Judge of this Report and Recommendation, that
party may, within fourteen (14) days, file aserve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in

guestion, as well as the bafis objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).



Response to objections must bed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttrad failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal thedgment of the District CourtSee, e.g., Pfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816, 829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constitutedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report an recommendatid®en when timely objections are filed, appellate
review of issues not raised tinose objections is waiveRobert v. Tessomb07 F.3d 981, 994
(6th Cir. 2007) (“[A] general objection to a matyate judge’s report, vich fails to specify the
issues of contention, does not suffice to presarvissue for appeal . . . .”) (citation omitted)).

IT IS SO ORDERED.

Date: March 8, 2018 Elizabeth A. Preston Deavers

ELIZABETHA. PRESTONDEAVERS
CHIEFUNITED STATESMAGISTRATE JUDGE




