Martin v. Davis et al

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERNDIVISION
Curtisk. Martin,
Plaintiff, : CaseNo. 2:17-cv-00789
V. ; JudgeMichaelH. Watson
MagistrateJudgeKimberly A. Jolson
Myriah Davis,et al .,

Defendants.

STIPULATED PROTECTIVE ORDER AND ORDER FOR RELEASE OF
DISCOVERABLE MATERIALS OTHERWISE COVERED BY THE PRIVACY
ACT AND FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT

The partiesexpectthe disclosure of documenits this caseto involve the exchangeof
sensitive information, including, inter alia, medical information, personally identifying
information with resped studentor employeesgducation recordsind otheinformation that
may becoveredby theFamily EducationaRightsandPrivacyAct (FERPA),20 U.S.C. § 1232g,
34 C.F.RPart99 orotherfederalor statelaw. In orderto facilitatediscoverythepartiesstipulate
andagreeto, andtheCourtfinds goodcauseor, entryof aProtectiveOrderandOrderfor Release
of discoverablanaterialsthat may otherwise beprotectedoy FERPA or otherlaw pursuanto
FederaRule ofCivil Procedur@6(c).

It is herebyorderedhat:

1. Scope All documents produceth the course of discoveryncluding initial
disclosures,all responsego discoveryrequests,all depositiontestimony and exhibits, other
materialswhich may be subjectto restrictionson disclosurefor good causeand information

deriveddirectly therefrom(hereinaftercollectively “documents”),shall be subjectto this Order
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concerningconfidentialinformation as set forth below. The Orderis also subjectto the Local
Rules of this District and the FederalRules of Civil Procedureon mattersof procedureand
calculationof time periods.

2. Form and Timing of Designation. A party may designatedocumentsas
confidential and restrictedfrom disclosureunderthis Order by placing or affixing the words
“CONFIDENTIAL — SUBJECTTO PROTECTIVEORDER” onthe document i mannerthat
will notinterferewith thelegibility of the documenandthatwill permitcompleteremoval of the
CONFIDENTIAL — SUBJECTTO PROTECTIVE ORDER designation.Documentsshall be
designatedCONFIDENTIAL — SUBJECTTO PROTECTIVEORDER prior to or at thetime of
the production odisclosureof the documents. Inadvertefatlure to designatea documents
CONFIDENTIAL — SUBJECTTO PROTECTIVEORDER may be correctedby supplemental
written noticegivenassoonaspracticable. The designatiofCONFIDENTIAL — SUBJECTTO
PROTECTIVEORDER” does nommeanthatthe documenhasanystatusor protectionby statute
or otherwiseexceptto theextentandfor the purposes dhis Order.

3. Documents Which May be Designated CONFIDENTIAL — SUBJECT TO
PROTECTIVE ORDER. Any party may designhate documentsas CONFIDENTIAL -
SUBJECT TO PROTECTIVE ORDER upon making a good faith determinationthat the
documentontaininformation protectedfrom disclosureby statuteor that should beprotected
from disclosureas confidential personalinformation, medical or psychiatricinformation, trade
secrets,personnelrecords,educationrecords,or such other sensitiveinformation that is not
publicly available. Publicrecordsandotherinformation or documentghatare publicly available
may not be designatechs CONFIDENTIAL — SUBJECTTO PROTECTIVEORDER. If non-

confidentialinformationis containedin or otherwise derivedfom confidentialmaterials,any



portionthatconsistssolely of non-confidentiainformationshallnot be confidential for purposes
of thisOrder.

4. Depositions Deposition testimony shall be deemed CONFIDENTIAL -
SUBJECTTO PROTECTIVE ORDER only if designatedas such. Such designationshall be
specific ado the portions of théranscriptor any exhibitto bedesignatedas CONFIDENTIAL —
SUBJECT TO PROTECTIVE ORDER. Counselfor any party in this case may designate
depositiontestimonyor any portion of depositiortestimonyas confidentiaby advising the court
reporterandcounselof suchdesignatiorduring the course dhe deposition owithin 14 calendar
daysof receiptof a depositiortranscript. Thereafter the depositiontranscriptsand any of those
portionsso designatedhall be protectedas CONFIDENTIAL — SUBJECTTO PROTECTIVE
ORDER,pending objection, under ttermsof this Order.

5. Medical Information. The parties shall treat as confidential any information
relatedto themedicalcondition, history and/dreatmenibf anypersonidentifiedby thepartiesas
havinginformationrelevantto this litigation, regardles®f the methody which suchinformation
was obtainedndregardless ofvhethersuchinformationhas beenlisclosed iranymannerprior
to thedateof this Order. Withoutlimiting the foregoinganyof the parties’discoveryrequestor
responseghat reference,contain, or attachinformation or documentsrelatedto such medical
condition, history and/or treatmentare hereby designatedas confidential and subjectto the
provisions ofthis Order. The fact that suchinformation is not markedas CONFIDENTIAL —
SUBJECTTO PROTECTIVEORDER or thatit wasreceivedby athird party ordisclosedprior

to theentryof this ProtectiveOrdershallnotaltertheparties’obligationsunderthis paragraph.



6. Protection of Confidential Material.

a. General Protections Documents designated CONFIDENTIAL -
SUBJECTTO PROTECTIVEORDER underthis Ordershall not beusedor disclosedy
theparties,counsefor the parties,or anyother personglentifiedin § 6(b)for anypurpose
whatsoever othethanto preparefor andto conduct discoverand trial in this action
includinganyappeals.

b. Limited Third -Party Disclosures The partiesandcounselfor the parties
shall not discloseor permit the disclosure ohny CONFIDENTIAL — SUBJECTTO
PROTECTIVE ORDER documentgo any third personor entity exceptas set forth in
subparagraph@)—vii). Subjectto theserequirementsthe followingcategorie®f persons
may be allowed to review documentsthat have beendesignatedCONFIDENTIAL —
SUBJECTTOPROTECTIVEORDER:

I. Counsel Counselfor the parties and employeesand agents of
counselwho haveresponsibilityfor thepreparatiorandtrial of theaction;
il. Parties. Partiesandemployee®f apartyto this Order;

iii. Court Reporters and Recorders. Court reportersand recorders

engagedor depositions;

V. Mediators. Any mediator used to attempt resolution of this
litigation;

V. Witnesses. Non-party witnessesor potential withessesand their

counsel)in preparatiorfor or during the course of depositionsioterviews but

only if suchpersonsshall, in advanceof disclosurecompletethe certification



containedn AttachmentA, Acknowledgmenbf UnderstandingndAgreemento

Be Bound,;

Vi. Designated Experts. Designatedexperts(hereinafterreferred to
collectivelyas“experts”)employedby thepartiesor counsefor thepartiesto assist
in thepreparatiorandtrial of this actionor proceeding, but onlgftersuchpersons
havecompletedthe certification containedin AttachmentA, Acknowledgmentof
UnderstandingndAgreemento Be Bound;and

Vii. Others by Consent Otherpersons onlyy written consentof the
producingpartyor upon order of the Courhdonsuchconditionsasmaybeagreed
or ordered.All suchpersonshallexecutehecertificationcontainedn Attachment
A, Acknowledgmenbf UnderstandingndAgreemento Be Bound.

C. Control of Documents.Counselfor the partiesshall take reasonablend
appropriatemeasuresto preventunauthorizeddisclosure of documentdesignatedas
CONFIDENTIAL — SUBJECTTO PROTECTIVEORDER pursuanto thetermsof this
Order. Counsekhallmaintaintheoriginalsof theformssignedby persons acknowledging
their obligationsunderthis Orderfor a period of on€l) yearafterdismissalof the action,
theentryof final judgment and/or theonclusionof anyappealsarisingtherefrom.

d. Copies Priorto productionto anotherparty, all copies.electronicimages,
duplicates,extracts, summariesor descriptions(hereinafterreferredto collectively as
“copies”) of documentslesignatecas CONFIDENTIAL — SUBJECTTO PROTECTIVE
ORDER underthis Order,or anyindividual portion ofsucha documentshall be affixed

with the designatioh"CONFIDENTIAL —SUBJECTTO PROTECTIVEORDER”if the



wordsdo notalreadyappeaion thecopy. All suchcopiesshallthereaftebeentitledto the

protectionof this Order.

e. Inadvertent Production. Inadvertent production ofny documentor
information without a designation 8EONFIDENTIAL — SUBJECTTO PROTECTIVE
ORDER” shall be governedy FederalRule of Evidence 502. Furthehe partiesagree
that any inadvertentdisclosure ofany privileged material, irrespective of how it's
designatedshall notresultin thewaiver of anyassociategrivilege norresultin asubject
matterwaiverof anykind. Thereceivingpartyagreeso immediatelynotify the producing
party of the disclosureand immediatelyreturn any privileged material inadvertently
disclosedvithout making oretaininganycopies.

7. Filing of CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER
DocumentsUnder Seal To theextentthata brief, memorandumpleading,or other courfiling
referencesinydocumenimarkedasCONFIDENTIAL —SUBJECTTO PROTECTIVEORDER,
which hasbeenfiled underseal,thenthebrief, memorandum, pleading, or other cdilimg shall
referthe Courtto the particulardocumentfiled undersealwithout disclosingthe contentsof any
confidentiainformation.

a. Before any party seeks to file under seal a document marked
CONFIDENTIAL — SUBJECTTO PROTECTIVEORDER, the filing party shall first
consultwith the party that originally designatedthe documentis CONFIDENTIAL —
SUBJECTTO PROTECTIVEORDER to determinewhether,with the consent othat

party,the document or sedactedsersion of the documentaybefiled with the Court not

underseal.



b. Where agreementis not possible oradequate,a CONFIDENTIAL —
SUBJECTTO PROTECTIVEORDERdocumenshallbefiled in accordancevith Local
S.D.Ohio Civ. R. 5.2.1(a)(Sealeddocuments) of th&nited StateDistrict Courtfor the
SouthernDistrict of Ohio, EasternDivision and any other procedureset forth in the
presidingudge’sstandingordersor othemrelevantorders.

C. To the extentthatit is necessaryor a partyto discuss theontentsof any
confidentialinformation in a documenfiled with the Court,then such portion of the
documentmay be filed undersealwith leave of Court. In suchcircumstancesgounsel
shallprepardwo versions of the document, a puldicdaconfidentialversion. The public
version shall contain a redactionof referenceso CONFIDENTIAL — SUBJECTTO
PROTECTIVEORDERdocuments.The confidential versiorshall be afull andcomplete
versionof the documentndshallbefiled undersealin accordance witth.ocal S.D.Ohio
Civ. R.5.2.1(a). (SealedDocuments) of thé&nited StateDistrict Court forthe Southern
District of Ohio, EasternDivision and any other proceduresset forth in the presiding
judge’s standingrdersor otherrelevantorders.

8. Challengesby a Party to DesignationasConfidential. Any CONFIDENTIAL —

SUBJECT TO PROTECTIVE ORDER designationis subjectto challengeby any party or

nonpartywith standingo object(hereafterparty”). Beforefiling anymotions orobjectionsto a

confidentialitydesignatiorwith the Court, the objectingartyshall haveanobligationto meetand

conferin a goodfaith effort to resolve the objectioby agreementThe partiesshall meetand

conferwithin ten(10) businesslaysof receiptof the objection. If agreemenis reachedconfirming

orwaivingthe CONFIDENTIAL —SUBJECTTO PROTECTIVEORDERdesignatiorasto any



documentssubjectto the objection, the designatingarty shall serveon all partiesa notice
specifying the documenéndthe nature of thagreement.

9. Action by the Court. Any party to the abovezaptionedcasemay petition this
Court concerning &iolation ofthis Orderandrequestnyavailableremediesjncluding,but not
limited to, contemptproceedingsApplicationsto the Courtfor anorderrelatingto anydocuments
designateCONFIDENTIAL — SUBJECTTO PROTECTIVEORDERshall beby motion under
Local Rule 7.2andanyotherproceduresetforth in thepresidingjudge’s standingrdersor other
relevantorders.The burdenshall rest on the designatingarty to establishthat the challenged
material was appropriatelyidentified as “CONFIDENTIAL — SUBJECTTO PROTECTIVE
ORDER.” Nothingin this Orderor anyactionor agreemenof apartyunderthis Orderlimits the
Court’s powerto makeany ordersthat may be appropriatewith respecto the useanddisclosure
of anydocuments produced osedin discoveryor attrial.

10. Useof Confidential Documentsor Information at Trial. All trials are opento
the public. Absentorder of the Courtherewill be norestrictionson the use chnydocumenthat
may be introducedby any party during thetrial. If a party intendsto presentat trial
CONFIDENTIAL — SUBJECTTO PROTECTIVE ORDER documentsor information derived
therefrom,suchpartyshall provide advance notide the othempartyat leastfive (5) daysbefore
thecommencementf trial by identifying the documents or informatiat issueasspecificallyas
possible (i.e.by Batesnumber,pagerange,depositiontranscriptlines, etc.). The Court may
thereafter maksuchordersasare necessany governthe useof suchdocuments omformation

attrial.



11. Information Made Public or Receivedfrom a Third Party. Notwithstanding
anythingto the contraryherein,the partiesto the abovecaptionedcaseshall have noobligation
underthis Orderwith respecto informationthat:

a. Is orbecomepublicly available(exceptasby unauthorized disclosure); or
b. Is receivedfrom a third-party who is rightfully in possessiorof such
informationandwho hastheright to disclosat.

12.  Obligations on Conclusionof Litigation.

a. Order Remainsin Effect. Unlessotherwiseagreedor orderedthis Order
shallremainin forceafterdismissabrentryof final judgmentnotsubjecto furtherappeal.
b. Return or Destruction of CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER Documents. Within thirty (30) daysafterdismissalor entryof

final judgmentnot subject tofurther appealall documentdreated aCONFIDENTIAL —

SUBJECTTO PROTECTIVE ORDER undehis Order,includingcopiesas definedn

6(d), shall be returnedto the producingparty or the producingparty’s counsel or

representative or destroyeuhless:(1) otherwiseorderedby the Courtfor good cause

shown, (2) the return or destruction osuch materialsis prohibited by law, or (3) the
documentasbeenofferedinto evidenceor filed withoutrestrictionasto disclosure

C. Return of DocumentsFiled under Seal. After dismissalor entry of final
judgmentnotsubjectto furtherappealtheClerk mayelectto returnto counsefor theparty
who originally produced thelocumentdiled undersealor, afternotice,destroydocuments
filed or offeredattrial undersealor otherwiseestrictedoy the Courasto disclosure.

13.  Order Subject to Modification. This Ordershall be subjecto modification by

the Court onts own motionor onmotionof apartyor anyother persomwith standing concerning



the subjectmatter. Motionsto modify thisOrdershall be servedandfiled underLocal Rule 7.1
andthe presiding judge’s standing orders or otk&vantorders.

14. No Prior Judicial Determination. This Order is entered based on the
representationandagreementsf thepartiesandfor the purpose dacilitatingdiscovery.Nothing
herein shall be construedor presentedas a judicial determinationthat any documents or
informationdesignate€CONFIDENTIAL —SUBJECTTO PROTECTIVEORDERDby counsel or
the partiesis subjectto protectionunder Rule26(c) of the FederalRulesof Civil Procedureor
otherwise untisuchtime asthe Courtmayrule on aspecificdocument orssue.

15. No SupersededLaws. This Orderin no way alters or supersedes thgarties’
responsibilitiesunder this Court’s Electronic Filing Policies and Procedures, oany other
applicableconfidentialitylaws,rulesor regulations.

16. PersonsBound. This Order shall take effect when enteredand shall be binding
uponall counselandtheir law firms, the parties,and personanadesubjectto this Order by its
terms.

17.  Further Limits of this Order. Entering into,agreeingo, and/or complyingvith
thetermsof this Ordershallnot:

a. Prejudicein anyway therights of anypartyto objectto the production of
documentor informationit considersnondiscoverableor to seeka Courtdetermination
whetherparticulardiscoverymaterialsshould be produced;

b. Prejudiceapartyfrom seekingnodificationor rescissiorof this Protective
Order;

C. Prejudice a party from seeking further protection of any confidential

information; or

10



d. Prevent aparty from objecting onany ground to the admissioninto
evidence,at any trial, hearing, or public proceedingin this matter, of any type or
classificationof informationproduced odisclosedoursuanto this Order.

18.  Nothingin this Order shall preventnonpartiesfrom assertingheir own privacy
rights in documentsheld by the parties,including but notlimited to thoserights provided by
FERPA,norshallthis OrderpreventDefendantsrom fulfilling theobligationsandresponsibilities

regardingstudentprivacyplacedonthemby FERPA.

IT 1S SO ORDERED.

Date: January 25, 2018 [s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE

WE SO STIPULATE and agreeto abide by the terms of this Order

MICHAEL DEWINE (0009181)
ATTORNEY GENERALOFOHIO

/s/_Thomas A. Sobecki /s/_Michel M. Jendretzky
ThomasA. Sobecki (0005210) ChristopheE. Hogan (0070236)
tsobecki@tomsobecki.com chogan@npkhlaw.com
405MadisonAvenue,Suite910 Michel M. Jendretzky (0082224)
Toledo,0hi0 43604 mjendretzky@npkhlaw.com
Telephone419-242-9908 NewhouseProphaterkKolman& Hogan,LLC
Facsimile: 419-242-9937 5025Arlington CentreBlvd., Suite400
Columbus©OH 43220
Attorneyfor Plaintiff Telephone614-255-5441

Facsimile614-2555446

SpecialCounsefor Defendants
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PROTECTIVE ORDER
ATTACHMENT A

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CurtisE. Martin,
Plaintiff, : CaseNo. 2:17-cv-00789

V. ; JudgeMichaelH. Watson
MagistrateJudgeKimberly A. Jolson

Myriah Davis,et al .,
Defendants.

ACKNOWLEDGEMENT AND AGREEMENT TO BE BOUND

The undersignederebyacknowledgeshat he/shehasreadthe ProtectiveOrder dated

, 2018in the abovezaptionedaction and attachedhereto.

Understands theermsthereof,andagreedo be boundby its terms.The undersigned submite
the jurisdiction of the United StatedDistrict Court for the SoutherrDistrict of Ohio in matters
relatingto the ProtectiveOrder and understandshat the terms of the ProtectiveOrder obligate
him/herto usedocumentslesignatedCONFIDENTIAL —SUBJECTTO PROTECTIVEORDER
in accordancevith the Order solely for the purposes of the abogaptionedaction, and not to
discloseany suchdocuments omformationderiveddirectly therefromto anyother personfirm
or concern.

The undersignedacknowledgeghat violation of the Protective Order may result in
penaltiedor contempt of court.

Name:

JobTitle:

Employer:
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Business Address:

Date: Signature:
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