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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

MANUEL B. PRADO,
CASE NO. 2:17-CV-00790
Petitioner, JUDGE JAMESL. GRAHAM
Magistrate Judge Kimberly A. Jolson
V.

WARDEN, CHILLICOTHE
CORRECTIONAL INSTITUTION,

Respondent.

OPINION AND ORDER

On September 27, 2017, the Magistrate Judge issurdpart and Recommendation
pursuant to Rule 4 of the Rules Governingtie® 2254 Cases in the Wed States District
Courts recommending that thection be dismissed as bairdy the one-year statute of
limitations provided for under 28 U.S.C. § 22d}( (Doc. 3.) P#tioner has filed &esponse to
the Magistrate Judge’'s Report and Recommendatigboc. 4.) Petitner objects to the
Magistrate Judge’s recommendation of dismissathed action with prejdice. He seeks to
voluntary dismiss the case so that he may retmirthe state courts and exhaust his claims by
filing a motion for a delayed appeaith the Ohio Supreme CourSee Petitioner's Response to
Magistrate’s Report and Recommendat{dwoc. 4.)

Pursuant to 28 U.S.C. 8§ 689 this Court has conductedda novoreview. Petitioner’s
objection iSOVERRULED. His request for a dismissal without prejudiceDBENIED. As
discussed by the Magistrate Judge, the recor@atsflthat this action plainly is time-barred.
Therefore, the filing of a main for a delayed appeal will na@issist Petitioner in obtaining

federal habeas corpus relief. Any re-filing akthction likewise will be time-barred.
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TheReport and Recommendatif@idoc. 3) iSADOPTED andAFFIRMED. This action
is herebyDISM I SSED.

Pursuant to Rule 11 of the Rules GowegnSection 2254 Cases in the United States
District Courts, the Court now considers whethe issue a certificate of appealability. “In
contrast to an ordinary civil litent, a state prisoner who seeks a writ of habeas corpus in federal
court holds no automatic right to appeal framadverse decision by a district courddrdan v.
Fisher, -- U.S. --, --, 135 S.Ct. 2647, 2650 (2015); 28 U.S.C. 2253(c)(1) (requiring a habeas
petitioner to obtain a ceritfate of appealability in order to jpgal). The petitioner must establish
the substantial showing of the denial of a constihal right. 28 U.S.C. § 2253(c)(2). This
standard is a codification @arefoot v. Estelle463 U.S. 880 (1983%lack v. McDaniel529
U.S. 473, 484 (2000) (recognizingdification of Barefoot in 2&8).S.C. § 2253(c)(2)). To make
a substantial showing of the denial of ansfitutional right, a petitioner must show “that
reasonable jurists could debate whether (orfHat matter, agree that) the petition should have
been resolved in a different manner or tha issues presented were ‘adequate to deserve
encouragement to proceed furtheStack 529 U.S. at 484 (quotingarefoot,463 U.S., at 893
n. 4).

Where the Court dismisses a claim on pdoral grounds, however, a certificate of
appealability “should issue whenretlprisoner shows, at least, thatists of reason would find it
debatable whether the petition states a valid ctHitme denial of a constitutional right and that
jurists of reason would find it detable whether the district coustas correct in its procedural
ruling.” 1d. Thus, there are two components to detemgimhether a certif@ate of appealability
should issue when a claim is dismissed on o grounds: “one directed at the underlying

constitutional claims and one directed at the district court's procedural holdthat 485. The



court may first “resolve the issue whose answer is more apparent from the record and
arguments.”ld.

Upon review of the record, this Court m®t persuaded that asonable jurists could
debate whether Petitioner’s clairsisould have been resolved diffetigror that jursts of reason
would find it debatable whetherishCourt was correct in its predural rulings. Therefore, the
CourtDECLINES to issue a certificatof appealability.

The Clerk iDIRECTED to entelFINAL JUDGMENT.
Date: October 16, 2017

s/Jamds Graham

AMESL. GRAHAM
Lhited States District Judge




