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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
HERMAN HARRIS, JR.,
Plaintiff,
Civil Action 2:17-cv-872
V. Judge Michael H. Watson
Magistrate Judge Elizabeth P. Deavers

ARAMARK INCORPORATION,
etal.,

Defendants.

INITIAL SCREEN REPORT AND RECOMMENDATION

Plaintiff, Herman Harris, Jrg state inmate who is proceegliwithout the assistance of
counsel, brings this action under 42 U.S.@983 against Aramark Incorporation, Aramark
Correctional Services, Inc., Timothy Shoop asReputy Warden of Operations at Chillicothe
Correctional Institution (“CCI")and employees at Pickaway i@ectional Institution (“PCI”)
(together with Defendant Shooph#& Individual Defendants”). & No. 6.) This matter is
before the Court for the initial screen oaRtiff's Amended Complaint (ECF No. 22) under 28
U.S.C. 88 1915(e)(2) and 1915A to identify cognizable claims and to recommend dismissal of
Plaintiffs Complaint, or any pdion of it, which is frivolous, miicious, fails to state a claim
upon which relief may be granted, or seeks nemyeelief from a defendant who is immune
from such relief. 28 U.S.C. 88 1915(e)(2), 1915A€8ee also McGore v. Wrigglesworthl 4
F.3d 601, 608 (6th Cir. 1997). Having performedittigal screen, for theeasons that follow, it
is RECOMMENDED that the CourDISMISS all claims for monetary damages against the

Individual Defendants in their official capacgiePlaintiff's negligence claim under state law
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against the Individual Defendants, and anynetabased solely on a Defendant’s supervisory
capacity. It iFURTHER RECOMMENDED that Plaintiff be permitted to proceed with his
remaining claims.

l.

Plaintiff alleges that, at all times relevant to his Complaint, he was confined at PCI.
(Amended Complaint, ECF No. 224 (“Am. Compl.”).) Plaintf, who was working in PCI
food service, alleges that on or around March 5, 2017, he was given “a highly toxic chemical
cleaning product” (the “chemical’na directed to clean an aredd. (@t 1 5-7.) According to
Plaintiff, he was not properlyained to use the chemical, wgisen no safety protections, and
was not supervised while using the chemictd. 4t { 7.) Plaintiff alleges that after using the
chemical, he sustained burns and injurpihands and has undergone multiple minor hand
surgeries. Ifl. at 11 7, 11, 25.) Plaintiff names adéeants Aramark Incorporation, Aramark
Correctional Services, Inc., atite Individual Defendants ineir individual and official
capacities. I¢l. at caption, T 23.) Plaintiff seekedaratory relief asvell as exemplary,
compensatory, and punitive damagdsl. &t § 52.)

.

Congress enacted 28 U.S.C. § 1915, the fedefatrma pauperistatute, seeking to
“lower judicial access lyaers to the indigent."Denton v. Hernande504 U.S. 25, 31 (1992).

In doing so, however, “Congress recognized thétigant whose filing feesnd court costs are
assumed by the public, unlike a paying litigant, lacks an economic incentive to refrain from

filing frivolous, malicious, orepetitive lawsuits.” Id. at 31 (quotindNeitzke v. Williams490



U.S. 319, 324 (1989)). To address ttisicern, Congress included subsectiohde)part of the
statute, which provides in pertinent part:

(2) Notwithstanding any filing fee, ong portion thereof, that may have been
paid, the court shall dismiss the casarat time if the court determines that--

(B) the action or appeal--
(i) is frivolous or malicious;
(ii) fails to state a claim on whicrelief may be granted; or . . ..
28 U.S.C. § 1915(e)j@B)(i) & (ii); Denton 504 U.S. at 31. Thus, § 1915(e) requsea sponte
dismissal of an action upon the@t's determination that the aai is frivolous or malicious, or
upon determination that the action fails toestatclaim upon which relief may be granted.

To properly state a claim upon which reledy be granted, a pldifi must satisfy the
basic federal pleading requirements set fortRaderal Rule of Civil Procedure 8(e§ee also
Hill v. Lappin, 630 F.3d 468, 47071 (6th Cir. 2010) (applytregleral Rule of Civil Procedure
12(b)(6) standards to reviemnder 28 U.S.C. 88 1915A and 191%2¢(B)(ii)). Under Rule
8(a)(2), a complaint must contain a “short ghan statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.&a)(2). Thus, Rule 8(a) “imposes legalfactual
demands on the authors of complaint$8630 Southfield LtdP’Shipv. Flagstar BankF.S.B,
727 F.3d 502, 503 (6th Cir. 2013).

Although this pleading standadies not require “detaileddtual allegations,’ . . . [a]
pleading that offers ‘labels andrmclusions’ or ‘a formulaic recitation of the elements of a cause
of action,” is insufficient. Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic

Corp. v. Twombly550 U.S. 544, 555 (2007)). A complamitl not “suffice if it tenders ‘naked

'Formerly 28 U.S.C. § 1915(d).



assertion[s]’ devoid of ‘furthr factual enhancement.Td. (quotingTwombly 550 U.S. at 557).
Instead, to survive a motion to dismiss faluige to state a claim under Rule 12(b)(6), “a
complaint must contain sufficient factual matter to. ‘state a claim to relief that is plausible on
its face.” Id. (quotingTwombly 550 U.S. at 570). Facial plahb8ity is established “when the
plaintiff pleads factual contentdhallows the court to drawdlreasonable inference that the
defendant is liable fahe misconduct alleged.ld. “The plausibility of an inference depends on
a host of considerations, including common semgkthe strength of competing explanations for
the defendant’s conductFlagstar Bank 727 F.3d at 504 (citations omitted). Further, the Court
holdspro seain complaints “to less stringent stdards than formal pleadings drafted by
lawyers.” Garrett v. Belmont Cnty. Sheriff's Dep'No. 08-3978, 2010 WL 1252923, at *2 (6th
Cir. April 1, 2010) (quotingHaines v. Kerner404 U.S. 519, 520 (1972)). This lenient
treatment, however, has limits; “courts should have to guess at the nature of the claim
asserted.”Frengler v. Gen. MotorsA82 F. App’'x 975, 97677 (6th Cir. 2012) (quotivglls v.
Brown, 891 F.2d 591, 594 (6th Cir. 1989)).
1.

Plaintiff brings his fedelddaw claims against Defendants under 42 U.S.C. § 1983, which
provides as follows:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State or Territory or the Dedtof Columbia, sulgcts, or causes to

be subjected, any citizen of the UniteStates or other person within the

jurisdiction thereof to the deprivation @ny rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, orloer proper proceedings for redress.
In order to proceed under Section 1983, a plaintiitt prove both that (1) the perpetrator acted

under color of state law; and (@) conduct deprived the complairt of rights, privileges, or

immunities secured by the Constitution or laws of the United StR&satt v. Taylor 451 U.S.



527, 535 (1981)Brandon v. Allen719 F.2d 151, 153 (6th Cir.19882v’'d and remanded sub
nom Brandon v. Holt469 U.S. 464 (1985). As a general ral@laintiff proceeding under

8 1983 must allege that the deprigatof his rights was intentional at least the result of gross
negligence.Davidson v. Canngm74 U.S. 344, 348 (1986). Mere negligence is not actionable
under § 1983 Chesney v. Hill813 F.2d 754, 755 (6th Cir. 1987).

A. Claimsfor Money Damages Against the Individual Defendantsin Their Official
Capacities

As a preliminary matter, 8 1983 does not pemhaintiff to bring his claim for money
damages against the Individual Defendants eir thfficial capacities Section 1983 imposes
liability only upon a “person” whajnder color of law, subjects atiner person to a deprivation
of federal rights. 42 U.S.C. § 1983. In suitsdamages, state officiadting in their official
capacity are not “peons” under 8 1983Will v. Michigan D@'t of State Police491 U.S. 58, 71
(1989). Plaintiff's 8§ 1983 claims for money damaggainst the Individual Defendants in their
official capacities, therefe, are not cognizablé&See Gean v. Hattawa$30 F.3d 758, 766 (6th
Cir. 2003).

B. Negligence Claim Against the Individual Defendants

Plaintiff alleges that Defendantségligence resulted in his injuries. (Am. Compl. at
39.) As set forth above, simple niggince is not actiolde under 8 1983Chesney813 F.2d at
755. To the extent Plaintiff intends to assestate-law claim of negligence against the
Individual Defendants, that claim is also unéwgi. The United States Court of Appeals for the
Sixth Circuit has recognized “Qiiaw requires that, prior tasaerting a claim against a state
employee in his individual capacity, the CourGd&ims must first determine that the employee
is not entitled tahe immunity provided for i©hio Revised Code 8§ 9.86Maynes v. Marshall

887 F.2d 700, 705 (6th Cir. 1989). The Ohio Cou€laims has made no such determination in



this matter. This Court, therefore, is mo& position to determenwhether the Individual
Defendants are immune from Plaintiff's state-leaim of negligence. Until the Ohio Court of
Claims determines that they are not immunen tiRkaintiff's state-law ngligence claim against
the Individual Defendants is not cognizablehis Court. Prior tahe Court of Claims’
determination, there is no glegence claim under Ohio law upon which relief can be granted
against Individual Defendants in their individleapacities. The only cognizable negligence
claim against the Individual Defendants, at léaisially, lies against th State of Ohio in the
Court of Claims.ld. (citing Ohio Rev. Code Ann. § 2743.63). Accordingly, the Undersigned
finds that Plaintiff's state-law claim of negligenisenot properly before this Court and will not
be until such time as a cause of action egfaDefendants is recogmid under Ohio law.
C. Claims Based Only on Supervisory Liability

To state a claim against a defendant in hisesrindividual capaty, a plaintiff must
allege personal involvement of thefeledant in causing plaintiff's injuryHardin v. Straub954
F.2d 1193, 1196 (6th Cir. 1992). A party cannohbkl liable under Section 1983 unless the
party personally participated in, or othereveuthorized, approved knowingly acquiesced in,
the allegedly unconstitional conduct.Leach v. Shelby Co. Sheri®1 F.2d 1241, 1246 (6th
Cir. 1989). To establish liabilitynder Section 1983 amst an individual dendant, a plaintiff
must plead and prove that the defendant wesopally involved in theonduct that forms the
basis of his complaintGreene v. Barber310 F.3d 889, 899 (6th Cir. 2008hehee v. Luttrell
199 F.3d 295, 300 (6th Cir. 199Bellamy v. Bradley729 F.2d 416, 421 (6th Cir. 1984) (stating
that, “[aJt a minimum a [Sectiorf]983 plaintiff must show thatsupervisory official at least
implicitly authorized, approved, or knowinglygqdesced in the unconstitutional conduct”).

Thus, a claimed constitutional violation must be based on active unconstitutional behavior,



Greene 310 F.3d at 89%heheel99 F.3d at 300, and cannotlizsed upon the mere right to
control employeesPolk Co. v. Dodsoi54 U.S. 312, (1981Nonell v. New York City Dep’t of
Soc. Sery.436 U.S. 658 (1978). A plaiff must demonstrate thatsapervisory defendant “did
more than play a passive role in the allegedatioh or showed mere tacit approval of the goings
on.” Bass v. Robinsgri67 F.3d 1041, 1048 (6th Cir. 1999)up@rvisory liability cannot be
based upon the failure to aBtymmers v. LeiS68 F.3d 881, 888 (6th Cir. 2004), or simply
because a supervisor denied an administrgtieance or failed to act based upon information
contained in a grievanc&hehegl99 F.3d at 300. Merely bringirggproblem to the attention of
a supervisory official is naufficient to impose liability.Shelly v. Johnsqr684 F.Supp. 941,
946 (W.D. Mich. 1987).

In the instant case, Plaintiff refersdertain Individual Defendants as acting in “a
supervisory position.” (Am. Compl. at 11 7, 13, 17, 20-21.) Itis not imediately clear from
Plaintiff's allegations whether he intendshiase liability exclusively on these Individual
Defendants’ supervisory capacity. To the extkat he intends to bring claims against these
Individual Defendants merely because of thele as a managers or supervisor, Plaintiff's
claims have no merit.

1.

For the reasons exphed above, it IRECOMMENDED that the CourDISMISS all
claims for monetary damages against the Individual Defendants irothasl capacities and
any claims based solely on a Defendastipervisory capacity. It BURTHER
RECOMMENDED that Plaintiff’'s negligence claimnder state law against the Individual

Defendants b®ISMISSED WITHOUT PREJUDICE to renewal should the Ohio Court of



Claims determine that the state employeesat entitled to immunity under O.R.C. § 9.86.

Finally, it sRECOMMENDED that Plaintiff be allowed tproceed on his remaining claims.

PROCEDURE ON OBJECTIONS

If any party seeks review by the Districidgje of this Report and Recommendation, that
party may, within fourteen (14) days, file aserve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised tttad failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal tpedgment of the District CourtSee, e.gPfahler v. Nal Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] éiby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,
appellate review of is&@s$ not raised in those objections is waivBwdbert v. Tessob07 F.3d
981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategige’s report, which fails to
specify the issues of contention, does not suffiggéserve an issue for appeal . . . .”) (citation

omitted)).



IT ISSO ORDERED.

Date: January 11, 2018 Eizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE




