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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DANA COLBERT,
Plaintiff,
V. Civil Action 2:17v-876
Judge James L. Graham
Magistrate Judge Jolson

COMMISIONER OF
SOCIAL SECURITY,

Defendant

REPORT AND RECOMMENDATION

Plaintiff, Dara Colbert, brings this action under 42 U.S.C. § 405(g) seeking review of a
final decision of the Commissioner of Social Séguf‘Commissioner”) denying heapplication
for supplemental security income (“SSI”) For the reasons set forth belowt, is
RECOMMENDED that Plaintiffs Statement of Errors H2ENIED, and that judgment be
entered in favor of Defendant.

l. BACKGROUND

Plaintiff filed her application for SSI orNovember 27 2012 alleging that shewas
disabled beginning October 3, 2012Tr. 331, PAGEID #: 373). Administrative Law Judge
Jeffrey Hartranft(the “ALJ”) held thehearing onFebruary 16, 2017, after her applicatwas
denied initially and on reconsideratioiTr. 15793, PAGEID #: 196232. The ALJ issued a
decisiondenying Plaintiff's applicatiorfor benefts. (Tr. 1629, PAGEID #:. 4968. The
Appeals Council denied Plaintiff's request for review, making the Ald&sision the final
decision of the Commissioner. (Tr. 1-3, PAGEID #: 40-42).

Plaintiff filed the instant case seeking a review of the Casioner’'s decision on

October 52017. (Doc. 1). Plaintiff filed herStatement of Errors adanuary 19, 201@oc. 8§,
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Defendant filedan Opposition on March 15, 201@®oc. 9), andPlaintiff did not file a Reply
Thus, this matter is now ripe for consideration.

A. Relevant Hearing Testimony

Plaintiff was bornin 1982 (Tr. 169 PAGEID #: 208, andhas ahigh schooleducation
(Tr. 172, PAGEID #: 211 Shelives with her fiancéwho receives disabilityandthey donot
have children (Tr. 170-71, PAGEID #: 20910. When asked to identify her fiancé’s disabling
condition Plaintiff statedthat she didn’t knowbut generally“his health is badtoo.” (Tr. 172,
PAGEID #: 211). Plaintiff does not have a driver’s license but uses public transportatmia
Medicaid bus. I¢l.).

Plaintiff testified that she has constant paitoth ofherlegs and left knee(Tr. 17778,
PAGEID #: 216-17). Plaintiff explained that her left knee swells, so she elevates it and uses an
ice pack at least once daily. (Tr. 179, PAGEID #: 218). Plaintiff stated that shelradapic
surgeryon her left kneen Jure 2016,but it did not alleviatethe pain. (Tr. 178, PAGEID #:
217). Plaintiff testified that she uses a cane for walking, although she did not havehéemon
the day of the hearing. (Tr. 179, PAGEID #: 21&laintiff statedthat shelies downthe
majority of the day and sometimes does dishes or “help[s] around the house,” but heddescé
the majority of the housework. (Tr. 174, 177, PAGEID #: 213, 26 alsol'r. 183, PA&ID
#. 222 (stating thathe reststhree quarters of #nday)).

Plaintiff explainedthat she does not like to be around a lot of people and has difficulty
with memory, concentration, and reading. (Tr.482 PAGEID #: 22122). Plaintiff watches
soap operas but lacks the attention to watch aenqur.183, PAGEID #: 222).

Vocational Expert Mark Pint{the “VE”) testified as an impartial witness(Tr. 185,

PAGEID #: 224. The ALJ asked the VE to identify any work for a hypothetical individual of



Plaintiff's age, education,and residual functional capacity (“RFC”) with no relevawbrk
history. (Tr. 184-85 PAGEID #: 22324). The VE testified that the individual could perform
light, unskilled jobs, such as housekeeper cleaner (300,000 jobs in the national economy), folder
(50,000 jobs in the national economy), and packager (200,000 jobs in the national economy).
(Tr. 185, PAGEID #: 224).0n crossexamination, the VE stated tha¢ assumed, based on the
hypothetical, that the individual could maintain attention and concentration and possessed a
ability to complete a normal workday or workweek. (Tr. 192, PAGEID #: 231).

B. Relevant Medical Evidence

Plaintiff alleges that she suffers from both physical and mental impairments.
Consequently, the Cougxamineghe relevant medicave&lence pertaining to each.

1. Physical Evidence

Since being struck by vehicle as a pedestiaintiff hashaddifficulty with both of her
legs (Tr. 543, PAGEID #: 587see, e.g.Tr. 695, PAGEID #: 739 (radiology record showing
right knee problems); Trl014, PAGEID #: 1059 (radiology record showing a right knee joint
effusion but no acute osseous abnormality); Tr. 778, PAGEID #: 822 (ddpeft leg pain); T.
769, PAGEID #: 813 (report ¢éft knee “poppingj; Tr. 544, PAGEID #: 588 (observation ‘@t
little bit of a leftsided limp” but ambulation without assistive devicesplaintiff underwent
surgery on her righteg in July 2001(Tr. 655, PAGEID #: 699), and on her left kneeJume
2016 (Tr. 1028PAGEID #: 1073 see alsolr. 988, PAGEID #: 1033 (report aficreasd left
knee pain in 2016, caused bhgr niece fing onto her le}.

Prior to Plaintiff'sleft-kneesurgery consultative examinebr. Yaw Ayesu Offei, M.D.
examinedher on April 17, 2013. (Tr. 544, PAGEID #: 588). Dr. Offaliaghoses included

statuspostprior traumaticinjury to the right leg, right leg pain, and depressiotthat “appear[ed]



to be stablg (Id.). Dr. Offei opinedthat Plaintiff was capableof performing “ light physical
activity,” but addedthat Plaintiff's “only challenge” would ben a position that required
“continuous walking, pushing, [sic] lifting.”Id.).

The state agency reviewing physicians reviewed the record and completedalbphysi
residual functional capacity assessments in April and November 2013. (FHL12023-25,
PAGEID #: 24951, 263-6% The reviewerspined that Plaintiff could perform a reduced range
of light work, including occasionally climbing ramps/stairs, never climbingdesjdopes, or
scaffolds, frequently stging, kneeling, couching and crawlingld.). Theyfurtheropined that
Plaintiff was unlimited in her ability to balance and in her ability to be expospdItoonary
irritants but she should avoid even moderate exposure to hazards. (Fi12124-25
PAGEID #: 25651, 264—6h

Shortly after Plaintiff's left knee surgerypmsultative examineDr. Richard Fikes
examined hem June 2016 (Tr.827,PAGHD #: 871). Dr. Fikes’'s medical source statement
provided,inter alia:

[Plaintiff] indicates thashe is able to walk approximately 1 tel12 city blocks

with use of a walker or cane but does require rest and does experience fair to

severe amounts of pain depending on the length of ambulation. She indicates that

she is able to sit in an apprage dair for approximately 23 hours without

regular adjustment. She does believe she can stand for less than 30 minutes at a

time before severe pain in her right hip occurs. She also indicates that she is

currently under activity restrictions due to a rdcsuargical repair of her left

ACL/PCL and meniscus by her orthopedist. She does believe she could #ft a 10

20 pound weight from a standing position on a single and repetitive basis but does

not believe she could lift greater than that.

(Tr. 828-29, PAGEID #: 87273). Thus, Dr. Fikes opined thafa]t this point in tim¢,] [he]
believdd] the claimant could perform a sedentary to less than sedentary level of work.” (Tr.

829, PAGEID #: 873).

Dr. Fikes also completed a chebkx form. (Tr. 834, PAGEID #: 878). On that form,
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Dr. Fikes opinedthat Plaintiff couldlift and carryupto 20 pound®ccasionallysit for 4 hours,
standand walkfor 2 hours,andrequireda caneto ambulatedistancegreaterthan 20 feet. (Tr.
834-35, PAGHD #:. 878-B). Dr. Fikes also opinedthat Plaintiff could only frequently use
her hands (as opposed to continuoustyld only occasionallyuseherfeetfor foot controls,and
was precludedfrom any posturalactivities. (Tr. 836-37, PAGHD #: 880-81). Finally, Dr.
FikesopinedthatPlaintiff wasunableto ambulatewithout the use o& wheelchair, a wady, or 2
canesor 2 crutches. (Tr. 839, PAGEID #: 883).
Plaintiff beganphysicaltherapyin August 2016, approximately two montafer Dr.
Fikes's examination. She was noted to hangairmentsin her gait, locomotion, balance,
coordination, muscle performance, joint integrity, mobility, and range of motion 1048,
PAGEID #:1093). In September 2016, Plaintiff was “able to perform with instruction and
cueing, on 1 crutch, however when ambulating in [the] clinic she revert[ed] back to poor
mechanics.” (Tr. 1056, PAGEID #: 1101). Plaintiff did not hanecreased knee pain during
exercise, but she reported muscle soreness and quick fatigue.P(aintiff was “encouraged
to walk without crutches” and was reminded that “muscle soreness will occung dhe
rehabilitation process.” (Tr. 1062, PAGEID #: 1107). Plaintiff was reported to be
“progressing” toward her physical therapy goals. . 63, PAGEID #: 1108see, e.qg.id.
(noting that with verbal cueing Plaintiff demonstrated “improvement&nee extension
strength with progression of exercises” and “improved balaphce”)
At a surgical followup also in September 2016, Plaintiff regorthat physical therapy
was helping with her range of motion but not her pain. (Tr. 1057, PAGEID #: 1302)was
advised to wean oftrutches and engage in fuleight bearing as tolerated. (Tr. 1058,

PAGEID #: 1103).



By October 2016, Plaintiff reported “improved strengthening and balance while
ambulating around the house without crutches.” (Tr. 1065, PAGEID #: 1110). She used one
crutch b go up and down the stairs, amoted “a difference when performing exercises more
consistently.” [d.; see ato Tr. 1067, PAGEID #: 1112 (noting Plaintifeported “feeling
more confident while ambulating the stairs” and continued strengthening with home
exercisep. Plaintiff “present[ed] to therapy with much improved [left] knee extensioifew
ambulating, increased quadriceps strength, and improved [neuromuscular] control when
ambulating.” (Tr. 1066, PAGEID #: 1111). Plaint#fso “ambulate[d] with a symmetrical
gait, was able to perform 2x10 [straight leg raises] without extensor lag, amahskeate[d]
strong quad contraction with superior patellar glided.)(

However, Plaintiff demonstratedifficulty maintaining straight leg balancewithout
frequent contactwith a table for support and hadncreasedpostural sway with balance
exercises. (Tr. 1068,PAGEID #: 1113). She also continued to regatigue with exercises,
and her assessment reflectede need “to improve muscular strengthand endurance of
quadriceps muscle for improveanbulationfor longer periods ofime.” (Id.).

Five months after her surgery, in November 2016, Plaintiff was reported to be “doing
better.” (Tr. 1077, PAGEID #t122). She still hagain but did not require narcotic medication
and continued to work on her quad strengtl.).( Plaintiff reported back to physicaldatapy in
early December 2016, “after a month of nrattendance.” (Tr. 1079, PAGEID #: 1124).
Plaintiff again reported fatigue and sorenes® it was observed that her “continued weakness
... [was] likely related to [her] nenompliance with attendance @rmal PT....” (Tr. 1081,

PAGEID #: 1126).



By the end ofDecember 2016Plaintiff continued to report problems navigating the
stairs, but her “[s]trength ha[d] improved in the quad as demonstrated by thespiayref
exercises with emphasis on sintgg including bridging as well as increased resistance with leg
extension and leg press.” (Tr. 1083, PAGEID #: 1128)dditionally, Plaintiff “made
improvements with singleg balance and ha[d] progressed to unstable surfackk; ’sde also
Tr. 1085, PAGEID #: 113(noting that Plaintiff was “able to maintain sindég balance for 3@
seconds on an unstable surface”)).

In January2017,it was noted that Plaintiff needed to navigate “2 flights of stairs in order
to do laundry.” (Tr. 1086, PAGEID #: 1131Plaintiff reported that she was “currently able to
do it on her own if she has to,” although she often had help with household chaigs. (
Plaintiff continued to have difficulty with pain and strength in certain areas, bufljatahce
continue[d to make notable improvements.” (Tr. 1087, PAGEID #: 1132¢nerally, Plaintiff
demonstrated “improvements” but she still hapleat difficulty with straightleg balanceon
unstablesurfaces...” (Tr. 1091, PAGEID #: 1136).

2. Mental Evidence

The stateagencyconsultants foundnter alia, that Plaintiff was limited in maintaining
concentration and attention and in her ability to complete a normal workday loveeadr. (Tr.
212, 226, PAGEID #: 252, 266). When prompted to provide a narrative o¥#neus findings,
the state agency consultants explained that Plaintiff would be limited to “simglescane
complex familiar tasks,” but she would be able “to sustain concentration and persisbe
perform simple and some complex tasks that are not fast paced.” (FL32226, PAGEID #:
252-53, 266). The state agency consultants likewise determined that Plaintiff elimited

to occasional, superficial interactions with others and that she may haeeltiffesponding to



changes due to her histaoy substance abuse. (Tr. 213, 227, PAGEID #. 253, 267). Thus, the
state agency consultants opined that Plaintiff was able to performralat&d tasks “in an
environment where duties are relatively static and changes can be explaidgd.” (

C. ALJ’s Decision

The ALJfoundthat Plaintiffhadnot engaged in substantial gainful activity since October
3, 2012, the application date. (Tr. 13, PAGEID #: 5th)e ALJ determined that Plaintiff
suffered from the severe impairments “bfstory of right femur frature, requiring surgical
intervention with hardware placement and subsequent hardware removal; astbhm@/chr
obstructive pulmonary disease (COPD); degenerative joint disdabe left knee, including
arthritis and ACL tear requiring surgical intervention; degenerative joinhskseith arthritis of
the right knee; a depressive disorder; and a history of alcohol dependence (20 C.F.R.
416.920(c)).” (Tr. 13, PAGEID #: 52).However, none of the impairments alone or
combination met or equed a listedmpairment. (Tr. 15, PAGEID #: %4

The ALJdeterminedhat Plaintiff retained the residual functional capacity to:

[p]erform light work as defined in 20 CFR 416.967(b) except the claimant should

avoid workplace hazards, including unprotected heights and machinery. She

should occasionally climb ramps and stairs, but would be precluded from

climbing ladders, ropes, and scaffolds. She could frequently balance and stoop

and occasionally kneel, crouch, and crawl. The claimant should avoid exposure

to concetrated pulmonary irritants such as fumes, odors, dusts, and gases. The

claimant should perform simple, routine, repetitive tasks involving only simple

work related decisions with few, dny, workplace changes in a setting without

strict production quotasr fast paced work, such as on an assembly line. The

claimant should have occasional interaction with the general public, coworkers,

and supervisors.
(Tr. 16-17, PAGEID #: 5556). The ALJ foundhat“a careful review of the record does not

document sduicient objective medical evidence to substantiate the severity of the pain and

degree of functional limitations alleged by the claimant.” (Tr. 22, PAGEID #séd alsorr.



24, PAGEID #: 63 (“Although the information provided by the claimant may nttéeesult of
a conscious intention to mislead, nevertheless such statements suggesirtiatior provided
by the claimant is not generally supported by the objective evidentiargrggor

In weighing the opinion evidencehda ALJ afforded “some weighto consultative
examiner Dr. Offei’'s opinion because it was “consistent with the totality ofethaentiary
record.” (Ir. 24, PAGEID #: 68 The ALJ agreed with Dr. Offei that Plaintiff is capable of
performing light work. (Tr. 25, PAGEID #: 64). p&cifically, the ALJ found that Plaintiff’s
right femur surgery, left knee surgery, bilateral knee degeneration and grtantd asthma
supported Dr. Offei'dimitations to light levellifting, carrying, sitting, standing, and walking
(Tr. 24, PAGEID #: 63). The ALJ also considered that Plaintiff was gaining improvemieet i
lower extremity strength and balance through physical therdgy.(c{ting Exhibits 11F/12F)).
However, the ALJ foundhat Plaintiff's postsurgical intermittent balance defs; asthma, and
COPD warrantecdditional postural and environmental limitatidmesyond those given by Dr.
Offei. (Id.). For this reason, the ALJ “overall [found] the claimant would be more limited than
[Dr. Offei] suggest[ed]....” (Tr. 24-25, PAGEID #: 63964

The ALJ likewise gave “some weight” to the state agency consultantsiicphys
assessments. (Tr. 26, PAGEID #: 65 (citing Exhibit 4A and 6A))e ALJ gave “significant
weight” to the portion of their opinion that Plaintiff was capable of performgig livork, which
the ALJ found “consistent with the totality of the evidence of recoid’; see also id(“The
record is generally consistent with lifting and carrying up to 20 pounds, leee treating
physician after surgery indicated that claimant could lift within light level exetti@rork
parameters.”)). The ALJ disagreed, however, with their opgtizat Plaintiff had an unlimited

ability to balanceat that time, although Plaintiff showed subsequent improvement in physical



therapy. (Id. (citing Exhibits 11F andl2F)). The ALJ also disagreed with their opinions
concerning hazards and exposure tdnnary irritants, finding that Plaintiff required further
limitations based upon her conditions. (Tr—2B, PAGEID #: 6566). Thus, overall, the ALJ
found Plaintiff required “further limitations, but assesse[d] some weight to the consultants’
physicalstatements.” (Tr. 27, PAGEID #: 66).

The ALJ agairmgave “some weight” to Dr. Fikes’s June 2016 opinion. (Tr. 25, PAGEID
#: 64). In particular, the ALJ assigned “greater weight” to Dr. Fikes’s opinion treantf
should be limited to lifting and cating 20 pounds consistent with light work, Blgss weight to
the remaining functional limitations” becausthey were assessed during the claimant's left
[knee] surgery recovery period.”ld(). The ALJ explained that “[w]hile the limitations during
this time may have been relevant, the physical therapy notes within subsedubeits @x 11F
and 12F document with formal therapy treatment, the claimant was making plpysigadss,
increasing lower extremity strength and balance.” (T+2B5PAGEID #64-65).

The ALJfurthernoted “some inconsistencies between [Dr. Fikes’s] provided functional
capacity and the subsequent check boxes he noted at the end of his functional form.” (Tr. 26,
PAGHD #: 65). Speaking generally, the ALJ found the record detradad that Plaintiff “was
able to balance and such functioning was improving with treatmelat.). The ALJ elaborated
that Dr. Fikesassesed that Plaintifheeded a whéehair, walker, or two crutches, but the record
reflected thaPlaintiff was ableo switch her free hand to carry objecttd.;(see also id(noting
that Plaintiff was provided two crutchesitially; however,she ‘did not equire the devices
indefinitely”)). (1d.). The ALJ likewise noted that Plaintiff testified to using a cane only
intermittently, and she did not require a caneattendthe hearing. I1f.). The ALJ also

determined thatcontrary to Dr. Fikes’s opiniomRlaintiff “showed no deficits to her handsth
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would have resulted in a need to reduce her to only frequent use of the hands for manipulative
activities”? (Id.). Finally, the ALJ found that that, although the record supported “some postural
and environmental limitations,” it did not support thdirfgnation/preclusion of all such
activities.” (d.).

As to Plaintiff's mental abilities,he ALJ assigned “some weight” to the state agency
consultants’ mental assessments. (Tr. 26, PAGEID #: 65 (citing ExHiBitand 6A)).
Specifically, the ALJ assiged “significant weight to the notion that the claimant continues to
have severe depressive disorders and a history of alcohol abuse, resultingenmnaten mental
limitations.” (d.). However, the ALJ:

[m]odified the moderate limitations found in the ¢tional capacity to contain

vocationally relevant terms that show the claimant would be limited in the type of

tasks that she could perform; that indicate she would have difficulty with

adaptation in the work setting, requiring limited changes in the seiting and

limitations on production quotas and fast paced work.

(Id.). *“Therefore, overall, the [ALJ] afford[ed] the consultants’ mental assdsnsome
weight.” (d.).

BecausePlaintiff had no past relevant work, transferability of job skills wasmaterial
to the ALJ’s determination. (Tr. 27, PAGEID #: 66). The ALJ observed that Plaintiffiigha
school graduate who speaks English and was 30 years of age (a younger individual) te the da
she filedthe application. Id.). Considering Plaintiff's age, education, work experience, and
RFC, the ALJ found that there are jobs that exist in significant numbers in the natonamy
that Plaintiff couldperform. (d.). Relying on the VE’s testimony, the ALJ determined that
Plaintiff could performjobs such as housekeeping cleaner, folder, and packager. (Tr. 28,

PAGEID #: 67). Consequently, the ALJ found that Plaintiff has not been under a disability, as

defined in the Social Security Act, since October 3, 2012, the date the applicatioledvagd.)
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Il. STANDARD OF REVIEW

The Court’s review “is limited to determining whether the Commissioner’s decision is
supported by substantial evidence and was made pursuant to proper legal stavdards.”
Comm’r of Soc. Sec615 F. App’x 315, 320 (6th Cir. 2015)see 42 U.S.C. § 405(Q).
“[S]ubstantial evidence is defined as ‘more than a scintilla of evidence but lassath
preponderance; it is such relevant evidence as a reasonable mind might acoEjuade to
support a conclusion.” Rogers v. Comm’r of Soc. Sed86 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sec’y of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994)). The
Commissioner’s findings of fact must also be based upon the record as a vitaniés v.
Heckler, 756 F.2d 431, 435 (6th Cir. 1985). To this end, the Court must “take into account
whatever in the record fairly detracts from [the] weight” of the Commisssrdecision.
Rhodes v. Comm’r of Soc. Sedo. 2:13cv-1147, 2015 WL 4881574, at *2 (S.D. Ohio Aug. 17,
2015).
1. DISCUSSION

Plaintiff sets forth two statements of errqiSeeDoc. §. In her first statement of error,
Plaintiff argues that the ALJ's RFC determination is unsupported by stibktamidence
because he failed to weigh the opiniomdewnceproperly (Id. at 6-11). In the second statemt
of error, Plaintiff asserts théhe ALJ erred by relying ofinternally inconsistent opiniohdy
the state agency psychological consultantd. at 13. As explained below, however, Plaintiff's
actualargument in the second statement of error is different; specifi€ddintiff argueghatthe
ALJ erred by faihg to account for all of hemoderate limitations in the RFC and the

hypothetical to the VE(Id.).
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A. Opinion Evidence

Plaintiff arguedirst that the ALJ improperly relied on the use of a chleck form and
physical therapy notes to discredit examining physifanFikess opinion (Doc. 8 at 8, 10).
Plaintiff argues nexthat the ALJ erredh failing to weigh Dr. Fikes’s opinion more heavily than
the opinions of the state agency consultants@ndffei. (Id. at 6). Plaintiff claims that Dr.
Fikes, unlike the other physiciansas aware of all of hesevere impairments and provided the
most accurate assessmenthef functional abilities.(ld.). Finally, Plaintiff contends that Dr.
Fikes’s opinion was entitled to greater weight because it was nuesttrand based on a more
developed record.ld.). For the reasons that follow, this Court disagrees.

1. CheckBox Form and Physical Therapy Notes

The ALJassignedsome weight” to Dr. Fikes’'s Jurg)16 opinionandexplainedwhy he
weighed certain parts more heavily than others. For instance, the AlpdessSyreater weight”
to Dr. Fikes’s opinion that Plaintiff should be limited to lifting and carrying 20 poundsstensi
with light work, but “less weight to the remaining functional limitations” because ‘therg
assessed during the claimant’s left [Kn&grgery recovery period.” (Tr. 25, PAGEID #: 64).

The ALJ didnot, as Plaintiff suggests, discre@it. Fikess opinion because he used a
checkbox form. (SeeDoc. 8 at 8) (“The ALJ attempted to discredit Dr. Fikes’s opinions by
taking a passing shot at the form by which Dr. Fikes provided his limitatiori&ather, he ALJ
notedthat there werésome inconsistenciésn Dr. Fikes’s opinionrdemonstrated by thieoxes
he checked at the end of the form and faisctional capacityinding. (Tr. 26, PAGEID #: 65).
The ALJ explained that, while the claimant used a cane and was able to use her free hand to
carry objects, Dr. Fikes assessed that she needed a wheelchair, a walker, otctves.cid.).

The ALJalsonoted that Plaintiff wasot required to use “the diees indefinitely andrelied on

13



Plaintiff's testmony that she used a cane intermittently and did not use a cane to attend her
disability hearing. 1¢l.). Thus, he ALJ did not improperly relgn Dr. Fikes’s use of a check
box form.

Similarly, the ALJ didnot err in relying an the physical therapy noteto assignDr.
Fikes's opinionless weight (SeeDoc. 8 at 10) Plaintiff admitsthat the notesefer to her
progress buargueghat “[s]imply because an individual is making ‘progress’ in physical therapy
does not mean that they do not have limitations or areisabled as the ALJ suggests.Id.].
Contrary to Plaintiff's argument, the ALJ did not use pihgsical therapy note®s find herfree
of limitations or im@irments Instead, he ALJ simply concluded the notedemonstrated
progress subsequent to Dr. Fikes's examination during the surgical recovery peno@5, (T
PAGEID #: 64).

The ALJ acknowledgedthat the physical therapy notentained someevidence
favorableto Plaintiff. For example, the ALJ noted that:

[tlhe claimant reported some worsening left knee pain with activity and admitted

she fell going up the stairs with two crutches. (Exhibit 11Fhysical therapy

treatment notes showed she could complete the activities with cueing, but without
cueing she reverted back to her poor body mechanics. (Exhibit 11F/4).
(Tr. 20, PAGEID #: 59). However,the ALJ foundthat overallthe evidence was mix of
evidence both favorable and unfavorable to Plajrtif example:

The claimant did not report acute knee pain with her activities during therapy,

rather she reported muscle soreness and quick fatigue (Exhibit 11F/4). She

reportedtrouble ambulating due to a fear of falling and difficulty balancing

(Exhibit 11F/10). The claimant admitted with treatments she was doing better,

but reported pain (Exhibit 11F/25). In January 2017, she was able to climb the

stairs herself without help and with the gy treatments her balance continued

to make notable improvement (Exhibit 11F/35). She was abtertgplete her

strengthening exercisewith encouragement and consistent effort without

increased pain (Exhibit 11F/37). The record . . . indjdathat ste was making
noticeable improvement (Exhibit 12F/33).

14



(Id.). Thus, the ALhotedPlaintiff's repored symptoms such as fatigue but concluded #flat

of the evidence together demonstratédtat physical therapyincreasedher strength” and
improved“physical activity after the left knee surgery.ld.{ see, e.g.Tr. 1056, PAGEID #:

1101 (noting Plaintiff was able to ambulate on 1 crutch with instruction and cueind)Q3#,
PAGEID #: 1102 (stating that physical therapy is helping with range of motion)10B5,
PAGEID #: 1110 (citing Plaintiff's report of “improved strengthening and rizaawhile
ambulating around the house without crutches” and observing “a difference when performing
[home] exercises more consistently”); Tr. 1083, PAGEID #: 1128irfgt that “patient has made
improvements with singleg balance and has progressed to unstable surfaces”); Tr. 1087,
PAGEID #: 1132 (finding that “balance continues to make notable improvements”); Tr. 1089,
PAGEID #: 1134 (noting that Plaintiff was “ableo complete strength training with
encouragement to give good consistent effort and was able to complete without cengblaint
increased pain”)).

Even if the physical therapy progress nateslld be construed to supportdéferent
conclusion Plaintiff fails to demonstrate that the decision falls outside Ab&'s “zone of
choice.” See, e.g.Buxton v. Halter 246 F.3d 762, 773 (6th Cir. 2001) (noting that “there is a
‘zone of choice’ within which the Commissioner can act, without the fear of courenmaiece”).

Thus, the ALJ did not err in relying on Plaintifpysical therapy notes
2. Other Opinion Evidence

Turning to Plaintiff's next argumenthé ALJdid notdiscreditDr. Fikes’s opinion “in
favor of” the opinions of state agency consultants BndOffei. (Doc. 8 at 7).In fact, the ALJ
afforded each of those opiniofome weight,”explaining thahe weighed certain parts of their

opinions more heavily than others based orethdence as a whale
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Concerningthe state agency neultants, e ALJ gave “signifcant weight” totheir
opinionsthat Plaintiff was capable of performing light worKTr. 26, PAGEID #: 65"“The
record is generally consistent with lifting and carrying up to 20 pounds, leee treating
physician after surgery indicatdtiat claimant could lift within light leudeexertional work
parameters.”)) The ALJgave less weight ttheir opinionghat Plaintiff had an unlimitedbility
to balanceat that time even ifPlaintiff subsequentlghowed improvement in physical therapy.
(Id. (citing Exhibits 11F and 12F)). The ALJ alsssigned less weight tiheir opinions
concerning hazards and exposure to pulmonary irritants, finding that Plaintiffegdurther
limitations based upon her conditions[r.(26-27, PAGEID #: 6566). Consequently, the ALJ
afforded some weight to the opinions but determined that Plaintiff requiréaebr limitations
(Tr. 27,PAGEID #: 66).

The ALJmade similar findings in weighing Dr. Offei’'s opinion. Specifically, ie]
gave“some weight” toDr. Offei’s opinion more heavily weighinghe portion finding Plaintiff
cgpable of performing light work. (Tr. 225, PAGEID #: 6364 (finding thatPlaintiff's right
femur surgery, left knee surgery, bilateral knee degeneration and arthritistlama &pported
the opinedlimitations on lifting, carrying, sitting, standing, and walki)g The ALJ again
considered that Plaintiff was gaining improvement in her lower extremépgitt and balance
through physical therapy.Id{ (citing Exhibits 11F and 12F)). Howevehet ALJ determined
thatadditional postural and environmental limitatiom®re warranted based on Plaintiff's post
surgical intermittent balance deficits, asthma, and COPDIr. 24, PAGEID #: 63).
Accordingly, the ALJ found Plaintiff would beore limitedthanDr. Offei’s opinion suggested
(1d.).

Thus, the ALJ gave partial weight to the opinions of Dr. Fikes, the staecyg
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consultants, an®r. Offei and explained his reasons for doing so based on the record evidence.
Accordingly, he ALJ did not discredit Dr. Fikes’s opinion “in favor of” the opinions of state
agency consultants ait. Offei.

Finally, the ALJ did not err inaffording weight to the opinions oftate agency
consultantsand Dr. Offei, despitethe fact that they were mderedearlier thanDr. Fikes’s
opinion. The Sixth Circuit haseld that an ALJ may rely on opinions thegrerendered before
changes in a claimantimedical conditionf the ALJ also considers subsequent assessments and
takes into acamnt thosechanges.McGrew v. Comm’r of Soc. Se843 F. App’x 26, 32 (6th Cir.
2009). The ALJ did so here by considerjngter alia, both Dr. Fikes’s opinion and the detailed
physical therapy notes following her left knee surgeBee(supra

It is the ALJs job to resolve inconsistencies in the opinion evidenSeeGoodson v.
Chater, No. 956582, 1996 WL 338663, at *1 (6th Cir. June 1996). To be sure, there are
cases in which an ALJ wholesale adopts medical opinions. In pthelsas this case, the ALJ
parse the opinions and assigdsferent weights to portions dhem It is not improper to do so.
See, e.g.Gillespie v. Comm’r of Soc. Sedo. 1:16cv-226, 2016 WL 6802894, at *{W.D.

Mich. Nov. 17, 2016) (rejecting Pldiff's argument that the ALJ could noparseout and give
different weights to portions of the physicians’ opinions, arguing that doing so would be in
violation of the Sixth Circuit's holding icaly v. Comm’r of Soc. Se&94 F.3d 504 (6th Cir.
20107)); cf. Ulman v. Comm’r of Soc. Se&93 F.3d 709, 714 (6th Cir. 2012) (holding that
determination of no disability was warranted where “the ALJ’s decisiafuibr parse[d] all of

the medical records and accord[ed] them fair weigl8thulte v. ColvinNo. 4:13CV-01521,

2014 WL 1654129, at *5 (N.D. Ohio Apr. 24, 2014) (noting that an ALJ is not required to adopt

every opinion expressed by a rexamining medical expert, even when an ALJ overall accords
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that opinion great weight)For all of these reass, Plaintiff's first statement of error is without
merit.

B. State Agency Consultants’ Mental Assessments

Plaintiff arguesnext that the ALJ improperly relied on th&tate agency consultants’
mental assessmentk aheadingn the Statement of ErrqrBlantiff argues that it was improper
for the ALJ to rely on those opiniohecause thewere “internally inconsistent.” (Doc. 8 at 12).
Upon closer review, however, that isPPlaintiff's argumentat all. Instead, Plaintiff argues that
the ALJ erred by “failing to properly account for all of the moderate liroitati in the RFC and
the hypotheticalo the VE. (Doc. 8 at 123).

Plaintiffs more specific point assertisat the ALJ failed to include in the hypothetic
that shewas “moderately limited” in the ability to maaih attention and concentratiamd to
complete a normal workday and workweek without interruptions from psychol@yicgdtoms
as determined by the state agency consultgidec. 8 at12—-13) The state agenagonsultants
indeed opined that Plaintiff was limited in maintaining concentration and attenttbm drer
ability to complete a normal workday or workweek. (Tr. 212, 226, PAGEID #: 252, 266)
However, vhen asked for a narrative of théidings, he state agency consultaekplainecthat
Plaintiff would be limited to “simple and some complex familiar tdsksit she wuld be able
“to sustain concentration and persistence to perform simple and some compléxatastes not
fast paced. (Tr. 212-13, 226 PAGEID #: 25253, 266). Thestate agencgonsultantdikewise
determined thaPlaintiff would be limited to occasional, superficial interactions with others and
that she may have difficulty responding to changes due to her histsppstance abuse. (Tr.

213, 227,PAGEID #: 253 267). Thus, the state agency consustapined that Plaintiff was
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able to perform workelated tasks “in an environment where duties are relatively static and
changes can be explainedld.{.
ConcerningPlaintiff's mental health, the ALJ founthter alia, thatthe record‘showed

no active specialized emtal health treatment” or “mental health medicationgTr. 16, 20,
PAGEID #: 55 59 (noting that Plaintiff had never been prescribed mental health atied&
and was not in mental health treatmentievertheless, the ALJ assigned “some weightheo t
state agency consultantsiental assessments. (Tr. 26, PAGEID #: 65 (citing ExdulAt and
6A)). Specifically, the ALJ assigned “significant weighttie notion that the claimant continues
to have severe depressive disorders and a history of alcohol abuse, resulting itermoeletal
limitations.” (d.). However, the ALJ:

[m]odified the moderate limitations found in the functional capacity to contain

vocationally relevant terms that show the claimant would be limited in the

type of tasks that she could perform; that indicate she would have difficulty

with adaptation in the work setting, requiring limited changes in the work

setting and limitations oproduction quotas and fast paced work.
(Id.). Therefore, overall, the ALJ afforde¢te consultants’ mental assessméatsne weight”
becausehey werenot stated in vocationally relevaierms (Id.).

In modifying the moderate limitations tmcationally relevant termshe ALJ formulated

a mental RFC limitingPlaintiff to performing simple, routine, repetitive tasks involving only
simple work-related decisions with few, #ny, workplace changes in a setting without strict
production quotas or fast paced work, such as on an assembly line. (Tr. 17, PAGEID #: 56).
The RFClikewise limited Plaintiff to occasional interaction with the general public, coworkers,
and supervisors.ld.).

A plaintiff’s RFC “is defined as the most a [plaintiff] can still do despite the physical and

mental limitations resulting from her impairment?oev. Comm’r of Soc. Sec342 F. Apfx
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149, 155(6th Cir. 2009) see alsa20 C.F.R. 88104.1545(a), 416.945(a). It is the ALJ, not a
physician, who ultimately determines a claimanRFC. 42 U.S.C. $423(d)(5)(B); see also
Coldiron v. Comrr of Soc. Sec.391 F. Appx 435, 439 (6th Cir. 2010) (“The Social Security
Act instructs that the Ald-not a physiciap-ultimately deérmines a claimarg RFC”).
Indeed, a RFCdetermination is a legal decision rather than a medical one, and the development
of a claimants RFCis solely within the praince of an ALJ.See20 C.F.R. § 404.1527(e).

Here, the ALJ noted that Plaintiff was moderately limited in her ability to coratentr
(Tr. 15, PAGEID #: 54). He also acknowledged Plaintifigsly activities despite this limitation,
which included navigating through her community using public transg@mn, making
independent purchases, paying bills, counting chaagd, watching television. (Trl6, 23
PAGEID #: 55 62 see, e.q.Tr. 548. PAGEID #: 592 (discussing Plaintiff's activities of daily
living); Tr. 172, PAGEID #: 211 (Plaintiff's hearing testimony concerning her use of public
transportation and shopping)Nevertheless hie ALJ fashioned aiRFCthat properly addresses
Plaintiff's moderate limitation in her ability to concentrate by limiting hesitople, routine,
repetitive aisks involving only simple workelated decisions with few, if any, workplace
changes. (Tr. 247, 21, PAGEID #: 556, 60) see Gipson v. Comin of Soc. Se¢No. 5:16
CV 1108, 2017 WL 3732009, at *12 (N.D. Ohio Aug. 30, 200lding that he ALJs RFC
limiting Plaintiff to simple, routine, repetitive ks, requiring only simple wortelated
decisionscompliedwith the moderate limitations the agency psychiatrists placed on Plaintiff
abilities in concentration and pace).

Concerning Plaintiff's abilityto complete a normal workday and workweek without
interruptions from psychologicalymptoms, the ALJ expressly considered whether Plaintiff's

impairments were so disabling as “to preclude all work activity on a continuing gathrre
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basis.” (Tr. 22, PAGEID #: 61). However, the ALJ determined thatatefal review of the
record[did] not document sufficient objective medical evidence to substantiate the ... degree of
functional limitations alleged by claimant.’ld(). Again, the ALJexaminedPlaintiff's actvities
of daily living, and found they were “not restricted to the extent that she would bedaécl
from the range of work assessed” in his opinion. (Tr. 23, PAGEID #: 62). He also mated t
Plaintiff made inconsistent statementsn the one handepresentinghat she‘could not pay
attention to a television show,” and on the other acknowledging that “she wde ahlderstand
television.” (Tr. 24, PAGEID #: 63). Thus, the ALJ did not find Plaintiff so limited that s
would be unable to complete a normal workday and workweek without interruptions from
psychological symptoms.

Based upon foregointhe ALJ included the adoptdidchitations in the hypothetical to the
VE. Nothing more was requiredSeeHowardv. Comnr of Soc. Sec276 F.3d 239, 241 (6th
Cir. 2002) (explaining the pertinent requirement is thathypotheticalaccurately portragll of
a claimant’simpairment$, see alsoCasey v. Sec’y of H.H,287 F.2d 1230, 1235 (6th Cir.
1993) (requiring an ALJo incorporate nly accepted limitations in the hypothetical to the VE)
Although Plaitiff is seemingly arguing for more restrictive limitatiomsywaswithin the ALJs
purview to make a determination about PlaifgifRFCbased on the record as a whol8ee
Buxton 246 F.3d at773 (notingthe ALJ’s “zone of choic§. Taking all of theforegoinginto
account, thesecond statement of error is without merit.

V. CONCLUSION
For the reasons stated, itRECOMMENDED that Plaintiff's Statement of Errors be

DENIED, and that judgment be entered in favor of Defendant.
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V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed finding or recommendations to which objection is made, togather w
supporting authority for the objection(s). A District Judge of this Court shaltle a de novo
determination of those portions of the Report or specific proposed findings or recoriorenda
to which objection is made. Upon proper objection, a District Judge of this Court may, acce
reject, or modify, in whole or in part, the findings or recommendations made,hreeey receive
further evidence or may recommit this neatto the Magistrate Judge with instructions. 28
U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the district judge revieRephat
and Recommndation de novo, and also operates as a waiver of the right to appeal the decision
of the District Court adopting the Report and Recommendat®se Thomas v. Ard74 U.S.
140 (1985)United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT IS SO ORDERED.
Date: April 12, 2018 [s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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