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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

HEATHER BRAZELL-HILL, etal., :
: Case No. 2:17-cv-912
Plaintiffs, :
: CHIEF JUDGE ALGENON L. MARBLEY
. Magistrate Judge Jolson

HEAVEN PARSONS, et al.,

Defendants.

OPINION & ORDER

This matter is before the Court on Defendants’ Motion for Partial Summary Judgment
(“Motion”). (ECF No. 40). Plaitiffs have responded, largedpposing this Motion. (ECF No. 46).
For the reasons stated below, this C&IRANTS in part and DENIES in part Defendants’
Motion.

l. BACKGROUND

Plaintiffs are Darren HillHeather Brazell-Hill (“Ms. Brazell-Hill"), and their daughter,
Dahlia Brazell-Hill (“Dahlia”), who at the time dhe events at issue in this case was a seventh-
grade student at Morgan Junior High. In 20&hlia Brazell-Hill took Bus 33 every day from
her home in Malta, Ohio to schoahd back. (ECF No. 40 at 2-¥)efendant Heaven Parsons is
the bus driver for thisoute and had been employed byféhelant Morgan Local School Board
of Education (“Board”) since 201Id. at 2. Defendant Doug Hughes was the Board’s Director
of Transportation and Maintenance and wapoasible for the school district’s entire
transportation program, including the supgion of bus drivers like Ms. Parsond. at 2.
Defendant Ron Moore was employed by the Boartha®ean of Students at Morgan Junior

High and was in charge for studaliscipline for all issuedd. at 2-3.

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2017cv00912/207348/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2017cv00912/207348/52/
https://dockets.justia.com/

Case: 2:17-cv-00912-ALM-KAJ Doc #: 52 Filed: 08/17/20 Page: 2 of 33 PAGEID #: 950

On October 20, 2015, Dahlia was riding the bus home from school. Ms. Parsons was
operating the vehicle on Upper Oil Springs Rolde to Dahlia’s home when the bus hit a
bump and Dahlia was thrown from her seat. (BNOF40 at 3). After her head hit the ceiling of
the bus, Dahlia fell to the floold. Parsons continued to driver fapproximately thirty seconds
until she reached Dahlia’s stop. (ECF No. 46 at 3).

Parsons then got out of her seat and maeede back of the bus check on Dahlidd.
Parsons returned to her sedenDabhlia got off the bus, ctnued down the dead-end road and
made a U-turn to travel back the way she eam Upper Oil Springs Road. On her way back,
she was flagged down by Ms. Brazell-Hitl. Ms. Brazell-Hill asked Parsons to slow down
since this was the third time thaahlia had been hurt on the big. Parsons replied that she
could slow down but that Dahlia needed tadsiwn and “not goof off on the bus” while she was
operating itld. at 3-4.

That same day, Ms. Brazell-Hill contactedug Hughes, the transportation supervisor
for the Board, and told him that Dahlia had b&sen to the hospital to receive treatment for the
accident. (ECF No. 46 at 4). Ms. Brazell-Hilsalnoted that she was getting messages from
other parents saying “they havg@oeted the same bus driverytou several times | think this
should have been dealt with befany daughter got hurt!![sic]d.

After returning to school, Dahlia was diskiigd for her conduabn the bus immediately
prior to the accident. Just before Parsons hibthrep in the road, Dahlia and another student on
had been standing on the bus. (ECF No. 40 at 3). When the bus approached the bump on Upper
Oil Springs Road, however, both girls haekh seated in the last row of the dds According to
Plaintiffs, Dahlia, who is bi-raal but appears African Americanas disciplined because of her

race and not because she was standing on the buspdinéyo the fact that her white classmate,
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who was also standing on the bus with Dahlias not reprimanded otherwise disciplined.
(ECF No. 46 at 4). Mr. Hughes contacted MgsBas at some pointtaf the accident and
recommended that Ms. Parsons issue a “BusdQdct Form” regarding DéiR’s behavior on the
bus. The Bus Conduct Form stated that Dahlia agked to sit down but did not. (ECF No. 46 at
4). The parties dispute whethdr. Hughes viewed the videodtage before recommending the
issuance of the Bus Conduct Form. Plaintiffs aripa: the video of th bus ride shows that
Dahlia was never asked to sit down alidi not refuse any such instructioid. at 5. Defendants
argue that Mr. Hughes did not know that the whkttedent had also bestanding up and had not
reviewed the video footage ofelincident. (ECF No. 40 at 4).dMtiffs dispute this and argue
that text messages between Mughes and Ms. Brazell-Hill indicathat he did view the video
footage before recommending that Parseage the Bus Conduct Form. (ECF No. 46 at 14).

Plaintiffs also clan that Dahlia was givea detention by the Bool for standing on the
bus, a fact which Defendants dispute. (ECF #at 4). Defendants dias that after the Bus
Conduct Form was completed, it was sent eoDiean of Students, Mr. Moore, who called
Dabhlia to his office to discuss the accideékxtcording to Defendants, Mr. Moore only asked her
if she was okay and inquired as to whetherwhs standing on the basd did not discipline
her. (ECF No. 40 at 4-5).

Plaintiffs thereafter brouglsuit against Parsons, Hughes, Moore, and the Board, alleging
that Defendants violated theionstitutional rights under therbi and Fourteenth Amendments
and also brought state law claimisnegligence, assault, bagteand intentional infliction of
emotional distress. (ECF No. 1). Defendants moove for summaryjdgment on counts one,

two, three, five, six, and seven BRintiff’'s complaint, arguinghere is no genuine issue of
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material fact and that thoseaohs can be decided as a mattelaw. (ECF No. 40; No. 50).
Plaintiffs have responded, largely opposing Defendants’ Motion. (ECF No. 46).
I. STANDARD OF REVIEW

A motion for summary judgment governed by the requirememkFederal Rule of Civil
Procedure 56. Summary judgmentjspropriate “if the movanthews that there is no genuine
issue as to any material factchthe movant is entitled to judgnieas a matter of law.” Fed. R.
Civ. P. 56. A fact is material only if it “mighffact the outcome of the lawsuit under the governing
substantive law.'Wiley v. United State0 F.3d 222, 224 (6t€@ir. 1994) (citingAnderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)). In evalugtia motion for sumnmg judgment, the
evidence must be viewed in the ligmost favorable to the nonmoving par§.E.C. v. Sierra
Brokerage Servs., Inc712 F.3d 321, 327 (6th Cir. 2013).

The party seeking summary judgment bears ittial burden of presenting law and

argument in support of its moti@s well as identifying the relenaportions of “the pleadings,
depositions, answers to interrogaésriand admissions on file, togetidth the affidavits, if any,’
which it believes demonstrate the abseoica genuine issue ahaterial fact.”Celotex Corp. v.
Catrett 477 U.S. 317, 323 (1986) (quoting Fed. R. ®v56). If the moving péy satisfies this
initial burden, then the nonmoving party must pres'‘significant probative evidence” to show
that “there is [more than] some métgpical doubt as to €material facts.Moore v. Philip Morris
Cos., Inc, 8 F.3d 335, 340 (6th Cir. 1993). The mere poksilaf a factual dipute is insufficient
to defeat a motion fasummary judgmengee Mitchell v. Toledo Hospit&64 F.2d 577, 582 (6th
Cir. 1992).

Summary judgment is inappropriate, howevef,thie dispute about a material fact is

‘genuine,’ that is, if the evidence is such tlaateasonable jury could return a verdict for the
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nonmoving party.”Anderson 477 U.S. at 248. The necessary ingdior this Cout is “whether
‘the evidence presents a sufficient disagreemergdoire submission to a jury or whether it is so
one-sided that one party mysevail as a matter of law.Patton v. Bearder8 F.3d 343, 346 (6th
Cir. 1993) (quotingAnderson477 U.S. at 251-52). The mere existence of a scintilla of evidence
in support of the opposing party’s position is @eedbugh to survive summary judgment; there must
be evidence on which the jury coulglasonably find for the opposing par8eeAnderson 477
U.S. at 251Copeland v. Machulj$7 F.3d 476, 479 (6th Cir. 1995). It is proper to enter summary
judgment against a party “who fails make a showing suéient to establislthe existence of an
element essential to that party’s case, and on whathp#rty will bear the burden of proof at trial.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). Where th@nmoving party has “failed to
make a sufficient showing on an essential eldroéher case with respect to which she has the
burden of proof,” the moving party is digd to judgment as a matter of la@elotex 477 U.S. at
322 (quotingAnderson477 U.S. at 250).

Finally, in ruling on a motion fosummary judgment, “[a] distt court is not ... obligated
to wade through and search #ire record for some specifiacts that might support the
nonmoving party’s claim.interRoyal Corp. v. Sponsellé889 F.2d 108, 111 (6th Cir.1989),
cert. denied494 U.S. 1091 (1990). When deciding whethgenuine issue ohaterial fact
exists on a particular issue, the court is eaditio rely upon the Rule 56 evidence specifically
called to its attention by the parties.

. LAW AND ANALYSIS

Defendants move for partial summary judgrhon count one (8983 substantive due

process violation), count two (8§ 1983 race disanation), count three (8 1983 First Amendment

retaliation), count five (state lamssault), count six (state law bayle and count seven (state law
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intentional infliction of emotional distress) Bfaintiff’'s amended complaint. (ECF No. 40).
Defendants argue that PlaintiffsMeafailed to raise a genuine igsaf material fact as to these
claims and that they are otherwise déaditto statutory md qualified immunityld.

Plaintiffs concede that summary judgmenpiisper on the federal\dl rights claims and
the state law intentional tort claims agaitiet Board. (ECF No. 46 at 15). Defendants concede
that a genuine issue of mateffiatt exists as to the state lamgligence claim lmught in count
four. (ECF No. 40 at 1). Accordingly, summaudgment as to counts 1, 2, 3,5, 6, 7 is
GRANTED as to Defendant Morgan Local School Board of Education.

What remains for consideration is Defenta motion for summary judgment as to
Plaintiffs’ 81983 constitutionaliolation claims against Defendants Parsons, Moore, and
Hughes, and the state lahaims against Parsons.

A. Federal Constitutional Claims Aganst Parsons, Moore, and Hughes

Defendants argue they are entitled to digaliimmunity on Plaitiffs’ § 1983 claims
because there is no genuine dispute that thegteidlPlaintiffs’ constitutional rights and because
the rights they are allegedhave violated are not cleardgstablished. (ECF No. 40 at 13).
Government officials acting in ¢ir official capacity are enteéd to qualified immunity for
discretionary acts which do not violate clearljabtished law that a reasonable person would
have knownAnderson v. Creightqr183 U.S. 635, 638 (1987) (citintarlow v. Fitzgerald 457
U.S. 800, 813 (1982)). To assess whether an affstiould be cloaked with immunity from suit,
a Court is required to enge in two-tiered inquiryMartin v. City of Broadview Height312
F.3d 951, 957 (6th Cir. 2013) (citirRaucier v. Katz533 U.S. 194 (2001)). First, a court must
determine whether, viewing the facts in the ligtast favorable to the plaintiff, she has shown

that the defendant-official’s conducblated a constitutionally protected rigRearson v.
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Callahan 555 U.S. 223, 232, 129 S. Ct. 808, 816, 172 L. Ed. 2d 565 (2009). Second, the court
must determine whether that righias clearly established suclatla reasonable official, at the
time the act was committed, wduhave understood that his belwa violated that rightld. The
Court can consider the prongs in any order, and if either is nothmatthe officer is entitled to
gualified immunity.ld.; see also Doe v. Miami Unj\882 F.3d 579, 604 (6th Cir. 2018) (internal
citations omitted).

While Defendants, as the surarg judgment movants, mugi@v that no genuine issues
of material fact exist as todlfirst prong, Plaintiffare required to point to law that would
support their claim on the seconapg that the Defendants violatéalclearly established right
of which a reasonable person would have knowndy v. City of Sandusk¢9 F.3d 1154, 1158
(6th Cir. 1995). Accordingly, this Court willrBt determine whether thmights that Plaintiffs
allege were violated where cleadgtablished pursuant to thecend prong, before turning to the
merits inquiry under thert prong of whether thers a genuine dispute édct as to whether
these rights were violated.

Defendants argue that eachttoé individually named Defendaritsentitled to qualified
immunity on count one (substantive due pssceolation), count tev (equal protection
violation), and count tiee (first amendment retation) since there is ntaw that would place
Mr. Moore, Mr. Hughes, or Ms. Parsons on notice that their caraduit relates to this case
violated the United States Constitution. (ECF Noa#@4). Plaintiffs argue that there is clearly
established law that would have given alethDefendants fair notice and warning that their
conduct would violate establistiéaw. (ECF No. 46 at 12).

1. Count 1 — Substantive Due Process

a. Clearly Established
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To be “clearly established,” ¢tright “must be so clearly teblished in a particularized
sense that a reasonable officenfronted with thesame situation would have known that his
conduct violated that rightJones v. Clark Cty., Kentucko. 19-5143, 2020 WL 2520267, at
*12 (6th Cir. May 18, 2020). In framing the cleadsgtablished law inquinthe Court is required
to take the facts in the light mdsivorable to the non-moving partj/enk v. O'Reilly783 F.3d
585, 599 (6th Cir. 2015) (citinGaspers v. Ohio Dep't of Youth Sey&l8 F.3d 400, 412 (6th
Cir. 2011)). A court is requiretb “zoom in close enough to ensure the right is appropriately
defined: instead of stating it at a high levebeherality, [courts are required to] go down the
stairs of abstraction t@ concrete, particularizetescription of the right.Martin v. City of
Broadview Heights712 F.3d 951, 960 (6th Cir. 2013) @émal quotation marks omitted). A
court, however, should be carefdt to define the right too namdy, since doing so “defeats the
purpose of 8 1983.Jones No. 19-5143, 2020 WL 2520267, at *12.

In count one of their comgla Plaintiffs allege a sultsntive due process violation
against Parsons and Hughes. (ECF No.8).dh opposing Defendants’ Motion for Summary
Judgment, Plaintiffs focus thaitaim solely on Parsohsonduct, arguing tha®arsons violated
Dahlia’s rights by intentionally driving the busanmanner that would and did lead to Dahlia’s
injury. (ECF No. 46 at 13). Accordinglsummary judgment on this claim@RANTED as to
Defendant Hughes, sincedhitiffs appear to havabandoned their claindee Brown v. VHS of
Michigan, Inc, 545 F. App'x 368, 372 (6th Cir. 2013) (noting “a plaintiff is deemed to
have abandoned a claim wheplaintiff fails toaddress it in response to a motion
for summary judgment.”).

To demonstrate clearly established law onsiliestantive due process violation, Plaintiffs

point toWebb v. McCullough828 F.2d 1151 (6th Cir. 1987). (EG. 46 at 13). Plaintiffs
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argue that the law is clearly established that gctloildren have a substantive due process right
to bodily security and that “ientionally or recklessly catapulting a twelve-year-old child into
the roof of the bus would . . . violaher substantive due process righiis.’In Webh the Sixth
Circuit determined that summary judgmentvigappropriate on a student’s substantive due
process claims where a schodi@él had slapped a student arschool trip and there was a
genuine dispute of fact as to whether the glap disciplinary in nate or not. 828 F.2d at 1159
(denying summary judgment becatges possible that the bloswvere not disciplinary in
nature, a trier of fact couldnfd that under the circumstances,@itlough’s need to strike Webb
was so minimal or non-existent that the alleged blows were a brutal and inhumane abuse of
McCullough's official power, terally shocking to the conssice.”). Defendants argue thatbb
is inapplicable, charagtizing the conduct assue more narrowly and arguing that “Plaintiffs
have failed to cite to a single eathat would establish that aident’s right to substantive due
process are [sic] violated when the studentjig@d due to alleged nkgent driving by the bus
driver.” (ECF No. 50 at 11).

Whether Ms. Parsons’ driving is negligent demtional is a factssue and not suitable
for establishing the framework farhether there is clearly established law. It is true that
negligent driving is insuffient to establish a substéve due process violatioBee Cty. of
Sacramento v. Lewi$23 U.S. 833, 849, 118 S. Ct. 1708, 1718, 140 L. Ed. 2d 1043 (1998)
(noting “the Constitution does not guarantee due carde part of state officials; liability for
negligently inflicted harm is ¢agorically beneath thareshold of constitional due process.”).
When formulating the clearly established law imgat the summary judgment stage, however, a
court is required to take the facts in the ligtast favorable to the plaintiffs and assume their

version of events is tru&eeWenk v. O'Reilly783 F.3d 585, 599 (6th Cir. 2015).
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As a general matter, the Six€Circuit recognizes thatibstantive due process doctrine
protects students againgtusive governmental power aseesised by school officialSee Doe
v. Claiborne Cty., Tenn. By & Tbugh Claiborne Cty. Bd. of Edyud.03 F.3d 495, 506 (6th Cir.
1996) (citingSee Howard v. Grinag&2 F.3d 1343, 1349 (6th Cir.1996). Here, Plaintiffs allege
that Parsons intentiolya struck the pothole knowing it wodlcause Dabhlia to be catapulted
from her seat and injured. When the clearhalelished law inquiry is framed to consider
whether a school official’s intdional conduct is aimed to causgury, the law is clearly
established. A reasonable bus driver in Parqmusition is on notice @it conduct intended to
harm a student would eiate Dahlia’s rightsH.M. v. Bd. of Educ. of the Kings Local Sch. Dist.
117 F. Supp. 3d 992, 1005 (S.D. Ohio 2015) (noting “the right to be free from excessive corporal
punishment in the school settimggrticularly where it is nadministered for any pedagogical
purpose, is clearly established”).

b. Violation of Constitutional Right

Defendants argue that Parsons, Hughes, arard/are entitled to qualified immunity
because Plaintiffs have failedr@ise a genuine issue of matefadt as to whether Defendants
violated Plaintiffs’ constitutional rights. (B No. 40 at 7, 14). Plaintiffs oppose summary
judgment, arguing that there is saiént evidence to ise a genuine issue ofaterial fact as to
their claims for violations of their ostitutional rights. (ECF No. 46 at 5).

Plaintiffs clarify that their substantive dpeocess claim is based solely on Parsons’
conduct while driving the bus and argue thathmary judgment is ilmpper since Parsons
injured Dahlia intentionally. (ECF No. 46 at 5-B)aintiffs add that ean if Parsons did not do
so intentionally, a substantive due processatioh can be found whetke conduct is reckless

or grossly negligent. Defendarasgue that summary judgmentaoper on this claim since there

10
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is no substantive due process liability for negligeeor gross negligence atigere is no evidence
that Parsons intentionally injutédahlia. (ECF No. 50 at 6).

To avoid expanding substantive due process ihecinto a “font of tort law” the Sixth
Circuit and the Supreme Court have set a higHdrahe requisite cukbility to establish a
substantive due process violatidane Doe v. Jackson Local Sch. Dist. Bd. of E@#} F.3d
925, 933 (6th Cir. 2020). A government officiatenduct violates the Due Process Clause only
if it is “so egregious, so owgeous, that it may fairly ksaid to shock the contemporary
conscience.Cty. of Sacramento v. Lews23 U.S. 833, 847 fn. 8 (1998) (finding no substantive
due process violation where alipe officer involved in high speechr chase did not intend to
harm fleeing suspect). While negligent condwdll never shock society’s conscience” and
“conduct unjustifiably intended to injure is theost likely to rise tdhe conscience-shocking
level,” the Supreme Court and the Sixth Cir¢ake a “case-by-case appch for public actors
who cause harm with a state of mind fallindpetween these extremes—such as actors who are
deliberately indifferent to thegk of a private party’s harmJane Doe 954 F.3d at 933. A
government official’s “deliberatmdifference can airhes support liability ifa public official
injures (or fails to protect) someonatlihe government haaken into custody.ld. (citing
Farmer v. Brennan511 U.S. 825, 835-38 (1994)). Where a goreent official is required to
make a hasty decision, however, attogent to injure is required.ewis 523 U.S. at 852-53.

In the Sixth Circuit, courts consider #& factors when detaining the appropriate
standard of culpability required foralations of substantive due process:

(1) the voluntariness of ¢hrelationship between the gomment and té plaintiff,

especially whether the plaintiff wasvioluntarily in government custody or was

voluntarily a government emplogg(2) whether the executiaetor was required to act

in haste or had time for tleeration; and (3) whetheréhgovernment actor was pursuing
a legitimate governmental purpose.

11
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Hunt v. Sycamore Cmty. Sch. Dist. Bd. of Eda#2 F.3d 529, 536 (6th Cir. 2008). While
Plaintiffs cannot succeed on the first prong sinckli@avas not required by law to take the Bus,
the remaining two prongs indicateat a deliberate difference or reckigsness standard is
appropriate in this case. Thaseno evidence that Ms. Parsodsiving decisionsvere motivated
by a situation in which she was required to mia&sty decisions and there is no evidence that
Ms. Parsons’ driving was motited by a legitimate governmi@l purpose. Accordingly,
Plaintiffs can proceed with a deliberate ineiffnce standard on their substantive due process
violation claim.

Defendants argue that there is no evidenaeNts. Parsons injured Dahlia intentionally,
no evidence as to how fast the bus was travellingn it hit the bump, and no evidence as to the
speed limit on the road. (B No. 50 at 6). Plaintiffs argukowever, that they have presented
sufficient evidence of intent by pointing to thenaillance footage from the bus as evidence that
Parsons was driving at an alarming speed aoki ho measures to slow down or evade the
bump. (ECF No. 46 at 7). They also poinP@arsons’ deposition testimpimdicating that she
knew in advance there was a bump in the rithdParsons’ testimony sufficient evidence to
indicate that she was deliberately indifferenateerious risk of harmposed to the students on
the bus since she indicates that she knew tlaatwas “terrible” and it she was specifically
aware of that bump in thead. (ECF No. 36 at 21-24eeJane Doe954 F.3d 925, 934 (6th
Cir. 2020) (noting that to demamate deliberate indifference &m individual’s rights, “a public

official must know of more thangeneralrisk of harm. The oftiial must know of thepecific

1 See e.g. Sargi v. Kent City Bd. of E¢ué. F.3d 907, 911 (6th Cir. 1995) (finding no special
relationship which would be suffent to hold school district liablfor bus driver’s negligence
where there was no law requiring plaifisifchild to take the school bus).

12
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risk that later develps”). Furthermore, Parsons’ testiny regarding her knowledge that the
bump was in the road, combinedfwihe video footage of the buxident, as well as Parsons’
statements made immediately after the incidentd be reasonably nstrued by a jury as
evidence of Parsons’ intent to deliberately injure Daldlee e.g., Nolan by Nolan v. Memphis
City Sch, No. 04-3047-D/P, 2006 WL 8439292, at *5 (W.D. Tenn. Oct. 12, 2006) (finding
genuine issue of material facttaswhether basketball coacheslaied student’s substantive due
process rights where coach physically abustadent player with mhile during practice and
noting that verbal abuse and dgatory comments made by coaeére indicative of intent);
Ellis ex rel. Pendergrass v. Cleveland Mun. Sch. DA&5 F.3d 690, 700 (6th Cir. 2006)
(assuming that plaintiff suffered constitutiongliny sufficient to survive summary judgment
where plaintiff alleged she was choked and thrtavground by teacher for forgetting a pencil).
Defendants also argue thetne of the facts here demtnase that Parsons’ conduct is
“conscience-shocking,” unlike Webb v. McCullough828 F.2d 1151 (6th Cir. 1987). As
discussed above, Webh the Sixth Circuit determined thaganuine issue of fact existed as to
whether the blows administered by a teacher student on a school trip were “shocking to the
conscience” where the blows were not “struckhe school context, where the need for
immediate disciplinary control described ... istatgreatest” and where it was “possible that the
blows were not disciplinary in naturdd. at 1159. Both of those iroptant factors exist here
where Plaintiffs allege that Parss intentionally drovéer vehicle into a bump, with the intent to
hurt the students on the bus, outside of schoats, with no disciplinary purpose, and that
Dahlia was seriously injured as a result. A triefawft could reasonably nolude that such acts
were a “brutal and inhumane abuse of . . . dfipower, literally shocking to the conscience.”

Id. Accordingly, summary judgmerd inappropriate on this dla since there is a genuine

13
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dispute of material fact as wehether Parsons intended to iguabhlia by purposefully driving
into the bump on the road.
2. Count 2 — Equal Protection
a. Clearly Established

In count two of their complatnPlaintiffs allege that Cfendants violated the equal
protection clause by disciplinirgahlia but not her white classte who engaged in the same
conduct. Plaintiffs point tbleyne v. Metro. Nashville Pub. ScB55 F.3d 556, 571 (6th Cir.
2011) for support that the law is clear that enforcing a coderafuct more stringently against
one group of students because of their race violates the equal protection clause. (ECF No. 46 at
13-14). InHeyne the Sixth Circuit denied defendants’ tiom to dismiss and determined that a
student’s right not to be disciplined on the ba$ikis race was clearly eblished where a white
student alleged that thpgincipal had instructed staff atetschool to enforce a code of conduct
more leniently against blactudents than white studenitd.

Defendants argue theieyneis inapplicable since theiis “no evidence that would
support any determination that discipline was isdoddahlia because of her race” and there is
no caselaw to support that tequal protection clause isolated absent a showing of
discriminatory purpose or effec(ECF No. 50 at 12). Again, Bendants conflate the analysis
for clearly established law with the analysid@sgvhether a constitutional violation has occurred.
Whether there is evidence to support thatctrestitutional violation ocurred goes to the first
prong of the analysis and not the second prong;hwinerely requires that the constitutional
violation alleged be clearly eslisshed. Here, Plaintiffs allegbat Defendants intentionally
discriminated against Dahlia by disciplining hadanot a white student f@ngaging in the same

conduct. Consequentlileyneis applicable here. The SixCircuit has confirmed that

14
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discriminatory enforcement of lsgol policies and practices viotst the well-established equal
protection right to nobe discriminated agaihs the school settingsee e.g
Buchanan v. City of Bolivar, Tenr@9 F.3d 1352, 1360 (6th Cir. 1996) (noting that “Equal
Protection Clause requires public institutions &atrsimilarly situated gtividuals in a similar
manner.”). Hughes and Parsons would be orcadhat the intentional application of a
disciplinary rule or code of conduct to a statden the basis of race is unconstitutional and
violates the equadrotection clause.

As to Moore, Plaintiffs concede that heswzot aware that there was a white student on
the bus engaging in the same conduct as Dahlgnwk called her intbis office. (ECF No. 46
at 15). Plaintiffs arguanstead that he can nonetheles$éelkl liable under a cat’s paw theory
based on Parsons’ racial animlgs.The cat’s paw theory, aldmown as the “rubber-stamp”
theory of liability, emerged frorthe employment law context asdpports a finding of liability
(even where the supervisor wisathe ultimate decision maker lacked discriminatory intent)
where a supervisor approves or “rubber stdrtips recommendation @ biased employe&ee
Staub v. Proctor Hosp562 U.S. 411, 421 (2011) (determiningttemployer can be held liable
under cat’s paw theory even where théndite decision maker was not motivated by
discriminatory animus where a supervisor'adad report was a factor in the termination
decision);Arendale v. City of Memphi519 F.3d 587, 604 fn. 4 (6th Cir. 2008) Staub the
Supreme Court expressly approved this theory as one based oy pgeaiples, noting that the
employer is “at fault becausme of its agents committed antion based odiscriminatory
animus that was intended to caumsed did in fact cause, alverse employment decision.” 562

U.S. at 421 (2011).
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The cat’s paw theory of liabili has been tacitly adoptég the Sixth Circuit in the §
1983 context and has been expressly adoptdukifitle VII, § 1981, and § 1983 contexts by
other circuits’ In DeNomathe Sixth Circuit noted that totaslish liability based on a cat's paw
theory, a plaintiff must demonstrate that:

a supervisor performs an act motivatgdprohibited] animus that istendedby the

supervisor to cause an adverse employmeraraaind if that act ia proximate cause of
the ultimate employment actiotinen the employer is liable

DeNoma v. Hamilton County Ct. of Com. Ple@26 Fed. Appx. 101, 106 (6th Cir. 2015)
(unpublished) (internal quotat marks omitted) (citingtaub v. Proctor Hosp562 U.S. 411,
421 (2011))

Here, it is alleged that Moerissued Dahlia a detentibecause she received a conduct
form that was issued based on racially dmmatory animus. Acaalingly, it is clearly
established that a supervisor acting withogtdminatory animus can be held liable for
disciplining a student “whediscrimination is a motivatg factor in his doing soStaub v.
Proctor Hosp, 562 U.S. 411, 421 (2011). The fact that ¢hierno evidence demonstrating that
Moore was aware of another whgtident standing on the busrielevant sincé is Parsons’

discriminatory animus thanhotivated Moore’s decisiaio discipline Dahlia.

2SeeDeNoma v. Hamilton Cty. Court of Common Pleg6 F. App'x 101, 106 (6th Cir. 2015)
(applying cat's paw theory of liability to find gaine issues of materifdct existed on § 1983
gender discrimination in violation of equal protection clause cla@hgttman v. Toho Tenax
Am., Inc, 686 F.3d 339, 351 (6th Cir. 2012) (determining that plaintiff could rely on cat’s paw
theory of liability for Title MI race discrimination claims)Zampion, Barrow & Assocs., Inc. v.
City of Springfield, Ill, 559 F.3d 765, 771 (7th Cir. 2009) (imgf availability of cat's paw
argument but determining that pi&ff's failure to develop thatheory was fatal to his § 1983
action); Amini v. City of Minneapolj$%43 F.3d 1068, 1075 (8th Cir. 2011) (noting, in § 1981
race discrimination action that if “a non-dgoin-maker performs an act motivated by a
discriminatory bias that imtended to cause, and that dgeoximately cause, an adverse
employment action, then the erapér is liable under the capaw theory of liability”);Quinn v.
Monroe Cty, 330 F.3d 1320, 1327 (11th Cir. 2003) {ngtin 8 1983 retaliation action a
“decision-maker may serve as the conduit of tii@osdinate's improper moty for example, if
he merely “rubber-stamps” the recommendation of a subordinate.”).
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b. Violation of Constitutional Right

Defendants argue that summarggment is also proper dlaintiffs’ equal protection
claims since there is no evidence of discrinromaeffect or purpose. (ECF No. 40 at 10).
According to Defendants, Plaintiffs cannot shdigcriminatory effecbecause Dahlia was not
treated differently frommy similarly situated studis on the basis of radel. Defendants argue
that Dahlia was not similarly situated t@tvhite student on the bus who was also standing
because that student was not injuas a result of the bus accidddit.

Plaintiffs oppose this argumemtarifying that in additiorto their disparate treatment
claim based on the discipline Dahli@s subjected to following ¢hbus accident, they are also
asserting a disparate treatmemtiti on the basis of the applicati of excessive force on the bus.
(ECF No. 46 at 9). Plaintiffs gue that “it makes little sensedogue that Dahlia and her white
classmate were not similarly situated becddaklia was discriminated against [through being
injured on the bus] and her white classmate was hbtAs to the equal protection claim based
on the Dahlia’s being disciplined,dtiffs add that its not a relevant distinction for purposes
of the similarly situated analysis that Diatwas injured but the other student was tatat 9-
10.

The Equal Protection Clause prohibits governnaetors from treatig similarly situated
individuals differently. Scarbrough v. Morgan Cty. Bd. of Edu470 F.3d 250, 260 (6th Cir.
2006);City of Cleburne vCleburne Living Ctr.473 U.S. 432, 439 (1985). To establish a
violation of the Equal Protection Clause undsekective enforcementdbry, Plaintiffs are
required to show discriminatoryfett and discriminatory purposéarm Labor Org. Comm. v.

Ohio State Highway PatrpB08 F.3d 523, 533-34 (6th Cir. 2002).
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To show discriminatory effect on the basfgace, a plaintiftan name a similarly
situated individual who was not subjedtto the same enforcement schelteat 534. A
plaintiff is not required to show “exact correlatido show that she isimilarly situated to
another individual but is gaired to show similarityn all relevant respectkoesel v. City of
Frankenmuth692 F.3d 452, 462 (6th Cir. 2012). The “simyagltuated” inquiryis often a fact
issue for the jury but may betéemined at the summary judgmestage if it is clear that “no
reasonable jury could find that the simijasituated requirenmé has been metRyan v. City of
Detroit, 174 F. Supp. 3d 964, 976 (E.D. Mich. 208§, 698 F. App'x 272 (6th Cir. 2017)
(citing Loese] 692 F.3d at 463).

To show discriminatory purpose, a plaintiff mdstmonstrate that asfficial “selected or
reaffirmed a particular course a€tion at least in part ‘because of,” not merely ‘in spite of,’ its
adverse effects upon an identifiable groujal.”(internal citation anquotation marks omitted).
The process for determining “wier official action was motitad by intentional discrimination
‘demands a sensitive inquiry into such circumsgand direct evidencef intent as may be
available.”Id. (citing Village of Arlington Heights v. Metro. Hous. Dev. Co#g®29 U.S. 252,
266, (1977)). Direct evidence wmitent is not necessary, aad “invidious discriminatory
purpose may often be inferré@m the totality of the relevanaéts, including the fact, if it is
true, that the [conduct] bears mdreavily on one race than anothaashington v. Davjs126
U.S. 229, 242 (1976). Further, itiwell settled law that depantes from established practices
may evince discriminatory intentShively v. Green Local Sch. Dist. Bd. of EJGZ9 F. App'x
348, 357 (6th Cir. 2014) (citindillage of Arlington Heights429 U.S. at 267).

As to the disparate use of force claim, Piffimhave presented no evidence showing that

Parsons applied force to Dahlia and not théevtudent on the basif race. As Defendants
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aver, the video footage of the accident showas Itloth Dahlia and th&hite student were both
impacted by Ms. Parsons’ dmg. (Video Footage, ECF No. 5Kge Ctr. for Bio-Ethical
Reform, Inc. v. Napolitan®48 F.3d 365, 379 (6th Cir. 2011) (mafithat “threshold element of
an equal protection claim is disparate tneant”) (internal quotation marks omitted).
Accordingly, Defendants are entitled to summadgment on the disparatise of force claim
since there is no evidence of disparatatiment in the application of force.

Plaintiffs also argue that Dahlia was treatiterently from the dter white student on
the bus because Dahlia was disciplined forditapon the bus while the other student was not.
(ECF No. 46 at 9). Defendants do not contestféict that Dahlia waissued a Bus Conduct
Form and the white student was fatthe same behavior onettbus. Instead, Defendants argue
that the Bus Conduct Form written up by Parsatridughes’ instruction was not a disciplinary
action and that Dahlia was not giva detention. (ECF No. 50 at 6-8)Jaintiffs counter that they
have presented evidence that Dahlia wasiplined through Dahlia and Ms. Brazel-Hill's
deposition testimony that Dahlia was given tedgon as a result of the Bus Conduct Form.
(ECF No. 46 at 13). Additionally, Plaintifergue that whether the Bus Conduct Form is
disciplinary is a disputed factrgle the issuance of the Bus Contdaorm led to Dahlia’s verbal
reprimand and a deteati. (ECF No. 46 at 13).

This Court will first address Defendantsgament that the issuance of the Bus Conduct
Form is not a discipliary action. The Equal Protection Claysehibits unequal treatment of
similarly situated individuals. Rintiffs are not required to provkat the Bus Conduct Form is a
disciplinary measure, since diféatial treatment on the basisrate by school officials is a
constitutional violation, ad there is no exception for “de minimus violatiorfS8€e Billings v.

Madison Metro. Sch. Dist259 F.3d 807, 814 (7th Cir. 2001) (find teacher was not entitled to
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gualified immunity on equal protection clause claim for tempgrasing racially based seating
assignments noting that “[djibugh the effect on the studdram this relatively minor and
transitory discrimination might well have bemmimal . . . our faithfulness to constitutional
principles does not permit us to overlookiitto declare it a deminimis matter.”);Monterey

Mech. Co. v. Wilsqrl25 F.3d 702, 712 (9th Cir. 1997 conclude that there is de
minimisexception to the Equal Protection ClauRace discrimination isever a ‘trifle.”).
Furthermore, even non-disciplinaagtions that are intended tatmize or embarrass a student
and that are done with discrimioay intent are sufficient to ate an equal protection claiBee
Fennell v. Marion Indep. Sch. Dis@63 F. Supp. 2d 623, 635 (W.D. Tex. 2013) (determining
that student who had been ciitied and embarrassed by school@éfi for wearing her hair in
braids had stated viable eqpabtection claim on basis for racidiscrimination). Here, Parsons’
issuance of the Bus Conduct Form had some punitive element and was at least intended to
criticize Dahlia. If it was issued to Dahlia becao$éer race, then itssuance was a violation of
the Equal Protection Clause.

With respect to showing discriminatoryfedt, Plaintiffs have presented sufficient
evidence to show that Dahlia and the whitelett were treated differently despite being
similarly situated in all relevant respects. Mideo footage of the indent shows that Dahlia
and the white student were batfanding during the bus ride aticht both were seated when
Parsons hit the bump. (ECF No. 51). Both studemet® also impacted yarsons’ driving and it
was merely fortuitous that Dahlia was severgjyred, and the white stlent was not, since at
the moment the bus hit the pothole bstiindents were lifted into the aid. Defendants do not
explain, nor is it readily apparenthy it is a relevandifference for purpass of administering

discipline for a violatiorof a school policy that one studentsaiajured as a result of the bus’s
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hitting a bump and the other was reeéeWayne v. Shadoweh5 F. App'x 271, 284 (6th Cir.
2001) (noting that student who posed “uniqueiglstary and control challenges to the school's
administrators” was not similarlytsiated to typical student at schawld that plaintiffs failed to
produce evidence that student’s behaviorfigpithe conduct of the average studedgyne v.
Metro. Nashville Pub. Sch655 F.3d 556, 571 (6th Cir. 201(hoting that “[d]irect or
circumstantial evidence that a student's racevat&d school officials’ amns may establish an
Equal Protection Clause violati.”). Accordingly, a genuinessue of fact exists since a
reasonable jury could determinattDahlia and the white studemére similarly situated in all
relevant respects.

Additionally, Plaintiffs havanade a sufficiershowing of discrimiatory purpose as to
Parsons, Hughes, and Moore. Defendants argudttare is no evidence of Parsons’ intent and
that it is “undisputed” that Hughes and Moore were unawaa@yttudent other than Dahlia
standing on the bus while it was in motion in viaatbf school safety rules. (ECF No. 40 at 11).
Plaintiffs argue that Parsons’ discriminatorygase can be inferred through her decision to
issue only Dahlia a Bus Conduct Form for standing on the bus when she was aware a white
student did the same thing. Piaifs dispute that Hughes wasaware that there was a white
student engaging in the same babaand argue that he urg@arsons to issue the Bus Conduct
Form after viewing the video footage of the acnidéECF No. 46 at 14). &intiffs concede that
there is no evidence that Moore was awaranaither student engaging in the same conduct on
the busld. at 15.

As the Sixth Circuit observed in the corttexa school’s failure to enforce a school
policy related to student condutt,is well settled law that depures from established practices

may evince discriminatory intentShively v. Green Local Sch. Dist. Bd. of EJGZ9 F. App'x
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348, 357 (6th Cir. 2014). Here, a policy existed firahibited studentsom standing on the bus
while it is in motion. Parsons gnenforced that policy as todack student, even though a white
student engaged in the sanomduct. The departure from uniformyforcing that policy against
two similarly situated students is sufficiantcumstantial evidence of discriminatory inteBée
Club Xtreme, Inc. v. City of Wayngo. 07-15308, 2010 WL 1626415, at *13 (E.D. Mich. Apr.
21, 2010) (denying summary judgment findingttplaintiffs had presented sufficient
circumstantial evidence of disarinatory purpose where city begto target club for additional
enforcement and legal scrutiny of its licenséter its clientelbecame primarily black
individuals despite the fathat city denied knowing thece of club’s patrons)nt'l Bhd. of
Teamsters v. United States31 U.S. 324, 335 (1977) (noting Jfpof of discriminatory motive
is critical, although it cam some situations be inferred from the mere fact of differences in
treatment.”),\Vill. of Arlington Heights429 U.S. at 253 (1977) (noting that racially
discriminatory intent can be shown througlisftoportionate impact” as well as “departures
from normal procedures.”§ee also Bey v. Falk46 F.3d 304, 323 (6th Cir. 2019) (Clay, J.,
dissenting) (noting “direct evahce of racial discriminatiois rarely apparent—those who
violate equal protection rightsiow better than to admit their nefarous motives”)Farm
Labor Org. Comm. v. Ohio State Highway Pat@b F. Supp. 2d 723, 737 (N.D. Ohio 2000),
aff'd, 308 F.3d 523 (6th Cir. 2002) (noting “inferentadidence of a disaninatory practice is
more than enough” to shosvscriminatory intent).

Additionally, viewing the evidence in the light most favorable to Plaintiffs, Defendants’
claim that there is no evidencetadHughes’ intent is withdunerit. The dposition testimony
and text messages cited to by Piéimdemonstrate there is a genuiasue of material fact as to

whether Hughes was aware that there wasaishite student viotang the policy of not
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standing on the bus when he chose to recomrieich Bus Conduct Form be issued to Dahlia
only.

Furthermore, as indicated aboWaintiffs need not show dih Moore had discriminatory
intent to succeed in holding him liable pursuard twat's paw theory of liability. All that is
necessary is that Plaintiffs menstrate that Moore relied onrBans’ Bus Conduct Form to issue
a detention. Defendants argue ttiere is no evidence that Moassued Dahlia a detention, but
Plaintiffs point to deposition stimony indicating that there isggnuine dispute of fact on this
issue. (ECF No. 46 at 13). Furthermore, tiglisputed that Moorneas aware of the Bus
Conduct Form, that he called Dahlia in to hise#fto discuss her conduct on the bus, and that he
did not similarly call in the other student whosaalso standing on the bus. (ECF No. 40 at 5-6).

Accordingly, summary judgment is inappropei@n Plaintiffs’ Equal Protection Clause
claim as to Parsons, Hughes, anddve since there are gene issues of fact as this claim.

3. Count 3 — First Amendment Retaliation
a. Clearly Established

Defendants argue they are entitledtonmary judgment on the First Amendment
retaliation claim since Plaintiffs do not cite argselaw “that would clely establish that Ms.
Brazell-Hill's First Amendment rights were vaiked.” (ECF No. 50 dt2). Plaintiffs, however,
argue that Dahlia was disciplined mergslafter Ms. Brazel-Hill complained about her
daughter’s injury due to Parsons’ driving, andteethe elements of a First Amendment claim
for retaliation, citing taNMurzelbacher v. Jones-Kellgy75 F.3d 580, 581 (6th Cir. 2012). (ECF
No. 46 at 10). Defendants again focus theguarents on the lack @vidence to support
Plaintiffs’ claims as opposdd any contradictory case law tswhether the conduct alleged

violated a clearly establisheigiht. (ECF No. 40 at 14).
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In the Sixth Circuit, it is clearly establisth¢hat parents haveright to be free from
retaliation for exercising thekirst Amendment rights to comjeabout and criticize school
officials. SeeWenk v. O'Reilly783 F.3d 585, 599 (6th Cir. 2016)he heart of a First
Amendment retaliation claim, whiove have reaffirmed numerotisies before 2011, is that
[a]n act taken in retaliation for the exerctfea constitutionally protected right is actionable
under 8§ 1983 even if the act, when taken fdifferent reason, would have been proper.”)
(internal citations and quiation marks omitted)n Wenk the parents of awlent advocated for
a change in their dautgr’s education plarid. In retaliation, a schoolfficial filed a child abuse
report which thaVenkplaintiffs claimed was falséd. The Sixth Circuit determined that a
reasonable official would understand that actiokernaagainst a parent iataliation for speech
violates the parents’ First Amdment rights, even the underlying action ipermissible if not
taken for retalitory purposedd. at 600. Here, just as Wenk reasonable school officials
understand that disciplining a stutieghtaken for the purpose of retaliating against the student’s
parent for her speech, violates that péseFirst Amendment rights.

b. Violation of Constitutional Right

Plaintiffs clarify that thei First Amendment retaliation claim relates solely to Ms.
Brazell-Hill's protected speech and the retadin she alleges her daughter faced after
complaining about Ms. Parsons’ conduct. (EG¥: B6 at 10). Plaintiffargue that Ms. Brazell-
Hill engaged in protected speech when she texted Hughes to complain about Parsons’ driving
and when she complained publicly about Passoonduct. (ECF No. 11 at 6-7). Defendants
concede that Ms. Brazell-Hill's speech is gaitd, but argue thatmumary judgment is proper
on her claim because no adverse action was tkém®ven if it is assumed that Dahlia was

disciplined, there is no evidence that she w&sciplined on account of Ms. Brazell-Hill's
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speech. (ECF No. 40 at 13). Plaintiffs resporad there is a facssue about whether the
discipline administeed to Dahlia was an adverse action. ilfs add that they can demonstrate
causation through temporal proximity betweengraected speech and the adverse action. (ECF
No. 46 at 11-12).
First Amendment retaliatioclaims are analyzed undaiburden-shifting framework
which requires a plaintiff to first malkae prima facia case of retaliatioWenk v. O'Reilly783
F.3d 585, 593 (6th Cir. 2015). To make out a priacia claim for FilsAmendment retaliation,
a plaintiff must show:
[s]he engaged in constitutionally protectgmbech or conduct; (2) an adverse action was
taken against [her] that walileter a person of ordinafiymness from continuing to
engage in that conduct; [an(®) there is a causal conniect between elements one and

two—that is, the adverse action was motivadeteast in part by [her] protected
conduct.”

Id. (citing Thaddeus—X v. Blattet,75 F.3d 378, 394 (6th Cir.1999) (en banc)). Once a plaintiff
makes out a prima facie caseg tlefendant must show thaeyhwould have taken the same
action in the absence of the protected condtiatdefendant can d&o, then the summary
judgment is warranted only if “iight of the evidence viewed the light most favorable to the
plaintiff, no reasonable juror could fail teturn a verdict for the defendanid’ at 594.

To be actionable, an adverse action takgainst a plaintiff must “deter a person of
ordinary firmness from continuintp engage in that conduciThaddeus-X v. Blatte 75 F.3d
378, 394 (6th Cir. 1999). Unlike the Equal Prditat Clause, First Amndment retaliation
claims must be more than a de minimus intrusion on the individual’s constitutional right since
the adverse action standard “is intendedéed out only inconsequential actionisl” at 398.
The inquiry into whether “a retaliory action is sufficiently sevete deter a person of ordinary
firmness from exercising his ortheghts is a question of factBell v. Johnson308 F.3d 594,
603 (6th Cir. 2002). Furthermore, it is only in rare circumstances when the adverse conduct at
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issue is so clearly “inconsequetitihat it would notmerit sending a plaintiff's claim to the jury.

See idat 603 (noting “unless th@aimed retaliatory action tsuly ‘inconsequential,’ the

plaintiff's claim should go to the jury”). Whedgsciplinary measures takegainst a student are
motivated by constitutionally protected speétiey would have the telency to chill such
speech.’Henley v. Tullahoma City Sch. S84 F. App'x 534, 540 (6t6ir. 2003) (determining

that disciplinary suspensions and other actions constituted adverse actions actionable under the
First Amendment).

Here, Plaintiffs have set fiih evidence that Dahlia was issued a Bus Conduct Form,
called into Mr. Moore’s office for a verbalpgmand, and that Dahliceived a detention.
Defendants dispute that Dahliaas given a detention, arguingattihere is no evidence to
support it. (ECF No. 40 at 12). At summangg@ment, however, this Court must view the
evidence in the light most favorable to the nooving party. Plaintiffs cite to both Dahlia and
Ms. Brazell-Hill's testimony as evidence that desgion was given. Construing the evidence in
the light most favorable to Plaintiffs, there igenuine issue of fact & whether Dahlia was
issued a detention and whether this detenti@mombination with the other actions taken against
Dahlia constituted adverse actions.

Defendants also dispute that the allegdwkase actions were causally related to Ms.
Brazell-Hill's protected speech. Bendants claim there is no eeigce that Parsons, Hughes, or
Moore disciplined Dahlia on account of her mothepsech. (ECF No. 50 at 9). Plaintiffs argue
that temporal proximity is sufficient to dmnstrate causal connection. (ECF No. 46 at 11-12).
The Sixth Circuit has noted that “temporal proky alone can, in certain circumstances, suffice
to show a causal connemtiin a retaliation caseDye v. Office of the Racing Commi®2 F.3d

286, 305-06 (6th Cir. 2012) (noting that when dweaise action is taken meclose in time after
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an official learns of proteed activity, “such temgral proximity between the events is
significant enough to constitute evidence of a cacsahection for the purposes of satisfying a
prima facie case of retaliation’ge also Vereecke v. Huron Valley Sch. D&€19 F.3d 392, 401
(6th Cir. 2010) (noting “our cadaw can fairly be characterized recognizing the possibility
that, on a particular set of facextremely close temporal proxitpicould permit an inference of
retaliatory motive”). There are, however, lintissusing temporal proxirty, particularly where
“some time elapses between when the employendeafra protected actty and the subsequent
adverse employment actiorid. Here, temporal proximity can lused to demonstrate causation
since the alleged adverse actions were takerely two days after the protected speech
occurred.

Defendants also argue that even if Piffsitan make out a prima facie case of
retaliation, summary judgmenti®netheless proper since Dahiauld have been disciplined
for breaking a school rule even in the absesfdds. Brazell-Hill's proected speech. (ECF No.
50). Summary judgment isqger on this claim only if “no reasable juror could fail to return a
verdict for the defendantWenk,783 F.3d at 594. Plaintiffs, however, have introduced evidence
that another student was rbciplined for standing on tHaus. A reasonable jury could
conclude that the reason ttdhlia was disciplined but ntite white student was because
Dahlia’s mother engaged in peated speech. There remain significiactual disputes as to why
Dahlia was disciplined but ntite other student who broke ts@me rule prohibiting standing on
a moving bus. Accordingly, summary judgmemndg warranted on Plaintiffs’ First Amendment

retaliation claim.
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B. State Law Claims against Parsons and the Board
1. Parsons’ Statutory Immunity as to All State Law Claims

Defendants also move for summary judgmenth@nstate law claims arguing that the
Board® and Parsons are immune from these claims under Ohio law which provides immunity
from liability to political subdvisions and the employees ofliical subdivisions in their
individual capacitie$.(ECF No. 40 at 17). Plaintiffs agré®at the Board is immune on the state
law claims (except the negligence claim), indtaeguing that Parsonsnist immune from these
claims because her conduct was warand reckless. (ECRo. 46 at 16-17).

Ohio Rev. C. § 2744.03(A)(6) provides immunriitgm liability in the individual capacity
for employees of political subdivisions, esk the “employee’s aabs omissions were
manifestly outside the scope of the employee’slegment or official reponsibilities” or the
“employee’s acts or omissions wemgh malicious purpose, ibad faith, or in a wanton or
reckless manner.” Oh. Rev. C. § 2744.03(A)(6)(aB®fendants argue there is no evidence to
support that either exception applies. Plaintiffs argue thdepge of Parsons’ wanton and
reckless conduct exists since Parsons admittedikig that the road was “terrible,” knew in
advance there was a bump in thad, but did not alter herigdng and made the “conscious
decision to accelerate” despite her knowledgthefroad’s conditions. (ECF No. 56 at 17).
Plaintiffs add that Parsonsboduct after hitting the bump alsghgbits “malice, recklessness,
wantonness and willfulness” si@ Parsons laughed, did not esdabhlia off the bus, and

exhibited indifferencéo Dahlia’s cryingafter being injuredid.

3 Defendants do not move for summary judgneggginst the Board ondtstate law negligence
claim, acknowledging there are geémiissues of material fact dmat claim. (ECF No. 40 at 1).
4 The state law claims do not impie either Hughes or Moore.
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The Supreme Court of Ohio has clariftbdt “[w]anton misconduct is the failure to
exercise any care toward those to whom a dutacd is owed in circumstances in which there is
great probability that harm will resultAnderson v. Massillgre83 N.E.2d 266, 274, 134 Ohio
St.3d 380, 389, 2012 -Ohio- 5711, § 33 (Oh. 2012). Rsslconduct, on the other hand, “is
characterized by the conscious disregard of diffarence to a known or obwmiss risk of harm to
another that is unreasonable untther circumstances and is sulpsially greater than negligent
conduct. “Id. at § 34. The terms, as used in thenunity statute, are not interchangealie {

40. The determination of whether conduct is kesk or wanton is “a question generally for the
jury.” Thompson v. Smitl899 N.E.2d 1040, 1051, 178 Ohio App.3d 656, 670, 2008 -Ohio-
5532, 1 67 (Oh. App. 11 Dist. 2008ge also Fabrey v. McDonald Village Police Def89
N.E.2d 31, 35, 70 Ohio St.3d 351, 356 (Oh. 1994)(ifsue of wanton reconduct is normally
a jury question.”).

Here, Plaintiffs have presented evidence irfohe of a video of theccident as well as
deposition testimony that indicate that Ms. Pardaorew that the road was “terrible,” knew that
the bump in the road existed, and took no astito drive in a manner responsive to the
conditions on the road in order pootect the students on the b(lSCF No. 36; No. 51). This is
sufficient to create a genuine issof material fact as to whethils. Parsons acted in a reckless
manner since it demonstrates that Ms. Para@ssaware of risky &d conditions and did
nothing to alter her driving tensure the students orr teis would not be injure&eeChavalia
v. City of Cleveland87 N.E.3d 705, 715, 2017 -Ohio- 1048, 1 33 (Oh. App. 8 Dist. 2017)
(noting “a trial court may nagrant summary judgment dne basis of R.C. 2744.03(A)(6)
immunity unless, based on the evidence, reasonable minds could conclude only that the

employee did not act in a wantonreckless manner” and determiniisgue of fact existed as to
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whether defendants acted in wanton or rexklmanner by disregardikgown risk of harm).
Accordingly, Parsons is not entitléalimmunity on the state law claims.
2. Count 5 — Assault & Count 6 — Battery

Parsons also moves for summary judgment on the state law battery and assault claims
brought against her, arguing that these cldait@s a matter of law because Parsons never
physically touched Dahlia nor intended to mahkg eontact with her whatswer. Plaintiffs argue
that Defendants’ argument indnsense” since an individual ca@ held liable for assault or
battery when they attack someone with a ptajsibject, even if theglo not make physical
contact with the victim(ECF No. 46 at 17).

In Ohio, to succeed on a claim for assault battery, a plaintiff mustemonstrate that a
defendant “unlawfully touched hiwr her with the intent of initting injury or of at least
creating fear of injury.Blankenship v. Parke Care Centers, |r813 F.Supp. 1045, 1052
(S.D.Ohi0,1995). To establish battery, there nmestintentional, unconsented-to contact with
another” that is “harmful or offensive.3nyder v. Turk627 N.E.2d 1053, 1057, 90 Ohio App.3d
18, 23 (Oh. App. 2 Dist. 1993). To establish ass#udire must be antentional attempt to
“harm or offensively touch another that reasopatthces the other in & of such contact.”
Turek v. Phelps2016 -Ohio- 7552, { 31, 2016 WL 6464978, at *4 (Oh. App. 11 Dist. 2016)
(finding genuine of fact that vgareasonably submitted to jury e plaintiff claimed he did not
have requisite intent to contact where he tosskdlf-empty beer can which hit plaintiff). The
intent to inflict injury “may benferred from conduct which is witonly or grossly negligent” but
“conduct which is merely negligent will not alogeffice to sustain aaction for assault and
battery.”Blankenship913 F.Supp. at 1052.

Defendants’ argument is essentially thist. Parsons cannot be deemed to have the
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requisite intent to commit battery since her drviregligently “is not intentional contact.” (ECF
No. 50 at 14). As this Court has determined a&diowdenying Parsons statutory immunity, there
is a dispute of fact as to wther Parsons intentionally droker vehicle in a manner calculated
to cause harm to Dahlia and thiber student on the bus. As Plaifgtiiave pointed out, the fact
that Ms. Parsons is driving a bus and did not np@iesical contact with Drdia is irrelevant if
Ms. Parsons drove the bus into the potholi tie intent to harm Dabhlia. Accordingly,
summary judgment is inappropigeon the battery claim sinédaintiffs have introduced
evidence that Ms. Parsons intended to drive the bus into the pothole. Summary judgment is
proper, however, on the assauliol since Plaintiffs have prested no evidence that Dahlia
reasonably apprehended or featteat Ms. Parsons would dewvthe bus into the pothole.

3. Count 7 — Intentional Infliction of Emotional Distress

Defendants also move for summary judgenmenthe intentional iftiction of emotional
distress (“llED”) claim, arguing tit there is no evidence that MEarsons engaged in the type of
“extreme and outrageous” conduct that is necedsasypport such a claim. (ECF No. 40 at 19-
20). Plaintiffs oppose this arguitigat Parsons’ conduct, as ealed in the video recording,
meets the standard under Olaw for “conduct that is trulputrageous, interoperable, and
beyond the bounds of decency.” (ECF No. 46 at 18).

In Ohio, the tort of intentinal infliction of emadional distress permits plaintiff to hold a
defendant liable for “extreme awditrageous conduct intentionally recklessly causes serious
emotional distress.See v. Cleveland Clinic Foundatid2?2 F.Supp.3d 569, 576 (N.D.Ohio,
2016). To prevail, the plaintiff mugirove: “(1) that the defendaimtended to cause the plaintiff
serious emotional distress, (Bat the defendant's conduct veadreme and outrageous, and (3)

that the defendant’s conduct wiage proximate cause of plairitif serious emotional distress.”
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Id. The emotional distressed @&l to be caused by defendamibnduct must be serious.
Yeager v. Local Union 20, Teamsters, Chauffeurs, Warehousemen, & Helpers of Aé&ica
N.E.2d 666, 671, 6 Ohio St.3d 369, 374 (Oh. 198Bj)pgated on other grounds by Welling v.
Weinfeld 113 Ohio St. 3d 464, 866 N.E.2d 1051 (Oh. 2007).

Defendants and Plaintiffsspiute whether Parsons conductusficiently “extreme and
outrageous.” This Court need not address wheltteeconduct at issue waufficiently extreme
and outrageous, however, because Plaintiffs have failed to present any evidence that Dahlia
suffered a serious emotionnjury or distress. Ohio courts reigeithat “in a case for intentional
infliction of emotional distresga plaintiff] must present soe evidence beyond the plaintiff's
own testimony that he or she has experienceatiemal distress due todldefendant's actions.”
Buckman-Peirson v. Brannp822 N.E.2d 830, 840, 159 Ohio App.3d 12, 25, 2004 -Ohio- 6074,
1 56 (Oh. App. 2 Dist. 2004) (cotieng cases). Here, Plaintiffave not provided any testimony
that Dahlia suffered any emotidnjury as a result of the ailent, not even Dahlia’s own
testimony. While expert testimony m®t an absolute requirement, courts in Ohio have observed
that “expert medical testimony cassist the judicial pross in determinig whether the
emotional injury is indeed, seriduas well as helping to establish the “validity of the claim of
serious emotional distres<lay v. Shriver Allison Courtley Cal18 N.E.3d 1027, 1039, 2018 -
Ohio- 3371, 1 56 (Ohio App. 7 Dist., 2018). Plaintifeslure to provide any evidence—not even
testimony from Dahlia or her mother—to suppbeir claim of a sedus emotional injury
caused by Parsons’ conduct is baffling. Accordingkecause Plaintiffs have not produced any
evidence to establish the third prong of ardI&8aim, summary judgment on this claim is

GRANTED.

32



Case: 2:17-cv-00912-ALM-KAJ Doc #: 52 Filed: 08/17/20 Page: 33 of 33 PAGEID #: 981

IV.  CONCLUSION
The Court herebERANTS in part andDENIES in part Defendants’ Partial Motion

for Summary Judgement (ECF No. 40) f@elants’ Motion folSummary Judgment is

GRANTED as to:
e Counts ], 2, 3,5, 6, and 7 as agaihsetMorgan Local School Board of
Education;

e Counts 5 and 7 as to Parsons

Summary Judgment BENIED on the remainder of DefendahMotion, and the following

claims remain for trial:
e Counts 1 and 6 as to Parsons
e Counts 2 and 3 as to Parsons and Hughes and Moore

e Count 4 as to Parsons and the Morgan Local School
IT IS SO ORDERED.

s/Algenon L. Marbley
ALGENON L. MARBLEY
CHIEF UNITED STATES DISTRICT JUDGE

DATED: August 17, 2020
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