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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

MIRANDA S. OSBORNE,
Plaintiff,
V. Civil Action 2:17ev-938
Judgé&seorge C.Smith
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Miranda S. Osborne, filed this action seeking review of a decisiomeof t
Commissioner of Social Security (“Commissioner”) denying her Titepflication for a period
of disability and disability insurance benefits. For the reasons that followis it
RECOMMENDED that Plaintiffs Statement of Errors (Doc. 9) ®/ERRULED, and that
judgment be entered in favor of Defendant.

l. BACKGROUND
A. Prior Proceedings

Plaintiff filed a Title Il application for a period of disability and disability insurance
benefitson December 5, 2013, alleging disability since June 1, 2Q008.12 PAGEID #: 51).
After Plaintiff's application waglenied initiallyand onrewnsideration,Plaintiff requested a
hearing before an Administrative Law Judg.)(

Administrative Law Judge Edmund Giorgioheld a hearinggn February29, 2016, but
passed away before issuing a decisi¢ht. 5172, PAGEID #: 96111). Administratie Law

Judge Timothy Gates (the “ALJ”) held a supplemental hearing on July 21, 2016. %0, 34
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PAGEID #: 73-89). On August 31, 2016, the ALJ issued a decision finding that Plaintiff was not
disabledas defined in the Social Security Amdm June 12008(the alleged onset datd#jrough
September 30, 201(#he last date insured)Tr. 9-27, PAGEID #: 48-66). The Appeals Council
denied review, making the Alsldecision the final decision of the Commissior§@r. 1, PAGEID

#: 40).

Plaintiff filed this case on October 24, 2017 (Doc. 1), and the Commissioner filed the
administrative record on February 14, 2018 (Doc. 6). Plaintiff filed arSéstieof Specific Errors
(Doc. 9), the Commissioner responded (Doc. 12), and Plaintiff filed a Reply (Doc. 13

B. Relevant HearingTestimony
1. February 29, 2016 Hearing

Plaintiff testified that she was forgight years olat the time of the hearipngadcompleted
high school, ands married. (Tr. 56, PAGEID #: 95). She last worked in 2007 as an assistant
manager at retail store (Id.). Plaintiff testified that shestopped workwhen a supervisor
mistreated her afteeturrning from leave under the Family and Medical Leave Act. (Tr. 58, 65,
PAGEID #: 97, 104).

Plaintiff explained that her mental impairments prevent her from working. 57,
PAGEID #: 96). She stated

Well, sometimes | just canget up. Im depressed and | may be crying or, | just

carit go anyplace. And if | do go places, sometimes | magtlaegrocery store

and | would feel like peopls looking at me and | become paranoid and | get all,

upset stomach and got to leave. So, | have to, you know, go home to where | feel
comfortable.

(1d.).
Plaintiff watches some television but is unablesitdor an extendedgeriod of time. (Tr.

58, PAGEID #: 97). Sometimes she can follow a television show, but other times she chnnot. (



59, PAGEID #: 98). Plaintiff plays golf once inndile, andalsoplays organ and guitar.ld().
Sheshowers dajl, maintains a drivés licenseand has no difficulty driving. (Tr. 580 PAGEID

#: 98-99). Shedoes household chores such as cooking, washing dishes, doing laundry, and
vacuuming. (Tr. 60, PAGEID #: 99). Plaintiff's husband also does chores around the kahjise. (

Plaintiff drinks approximatelythree to four 1unce cans of beer daily(ld.). Her
prescription medicineauses her to experience side effestehas dry mouth and weiglgain.

(Tr. 6061, PAGEID #: 99100). She explained that she has to go the bathroontyhdue to the
water she consumes for her dry mouffir. 60, PAGEID #: 99).Plaintiff leaves the house to
attend doctds appointments ang take her mother to the doctofTr. 61-62, PAGEID #: 108
01).

Plaintiff testified thatshe suffers from paranoia once a month and that panic attacks can
happen anynoment but typicaly occuronce a week(Tr. 62, PAGEID #: 101).She statedhat
she deals with depression weekly and thantiast all day and habke potential to produce crygn
spells,irritability, and decreased appeti(@r. 64-65 PAGEID #: 103-04). Plaintiff alsotestified
that she suffesfrom memory issues since she stopped working and has trouble concenffiating.
67, PAGEID #: 106).

At the hearingthe ALJ asked vocational exp€&bnnie OBrien Heckler twohypothetical
guestions.As to the first hypothetical, the ALJ stated:

| would like you to consider a hypothetical individual with the Clairsaage,

education, and work experience. This hypothetical individual would not have any

physical restrictions but would need to work in relative isolation defined as
occasionally interacts with supervisors, infrequent and incidental contactavit

workers and that they need notligten to or talk to cavorkers to perform job
tasks. No contact with the general public.



(Tr. 69, PAGEID #:. 108).Ms. Hecklertestified that with these limitations, the hypothetical
individual could not haveerformedPlaintiff's prior work, but the hypothetical individual could
work as a floor waxer, store laborer, or dryer attendddt). (

The ALJthen changed the hypothetical scenario, adding that the individual would not be
able to maintain an eigiour workday or a 4@our workweek due to thi@ability to maintain
attention and concentration. (Tr. 70, PAGEID #: 109%ccording to Ms. Heckler these
circumstancesvould be work preclusive.ld.).

2. July 21, 2016 Supplemental Hearing

During her supplemental hearing, Plaintiff testified that from 1997 to 1999 shedhaske
a retail store manager prior to her position as an assistant managdéfexeatretail store. (Tr.
40-41, PAGEID #. 7980). Plaintiff stated thasheattendschurch, buinotweely, because she
hasa difficult time getting uglue toher sleepnedication (Tr. 44, PAGEID #: 83)Plaintiff plays
the organ in her church approximately once per morth). (

During questioning by her attornellaintiff elaborated on just how late hmedication
makesher sleep, stating “[sJometimedlIget up at 12:30 or 2:00h the afternoori (Tr. 45,
PAGEID #: 84). She also testified that she has two to three “bad days” a weskich her
symptoms worsg and she gets out of bednly to use therestroom and eat(ld.). Plaintiff
identified her depression as the reason for her “bad days.” (Tr. 46, PAGEID #PBimtiff
testified that she alsexperiences panic attacks once a month. (Tr. 44, PAGEID #: 83).

The ALJ asked vocational experti&Pruitt (“the VE”)to:

assume a hypothetical individyalf] the Claimarits age and education and with

the past jobs of Retail Store Manager, Retail Assistant Manager. Fushereas

this individual has the following mental limitation®ccasional interaction with

co-workers, occasional interaction with the general public and occasional
interaction with supervisors, with no other limitations.



(Tr. 47-48, PAGEID #: 8687). The VE testified thatwith these limitations, the hypothetical
individual would not be able to perform Plaintdffpast work, but could work as an industrial
cleaner, laundry worker, or machine packadér.48, PAGEID #: 87).

The ALJ therdimitedthe individual to simple, routine taskdd.j. The VE concludethat
the hypothetical individual could still complete the three jobs mentioned previoudt).
However, he VE opinedthat the hypotheticahdividual would be precluded frorwork if the
individual: would beunable towork an eighthour day or 4éhour work wek; would be off task
ten minutes every hour in addition to normal breaks; or would be absent three or mgoerdays
month. (Tr. 49, PAGEID #: 88).

C. Relevant Medical Background
1. Scioto Paint Valley Mental Health Center

Plaintiff' s medical records begin thiDr. Daniel S Lettvin about a year and a half prior to
the alleged onset date and carry through the date last inswledjngtreatment by Dr. Lettvin,
Dr. Susan EWolfe, andDr. ChrisKovell. Dr. Wolfées records and assessmentsnapstrelevant
to Plaintiff s assignments of error

Plaintiff' s counseling sessions with Dr. Wolfe are documented from February 20, 2008 to
September 15, 2010T(. 443-61 PAGEID #:. 488-509. On a Psychiatric/Psychological
Impairment Qestionnaire dated October 8, 2013, Dr. Wolfe indicated that shieclea treating
Plaintiff for bipolar Il disorder and anxiety disorder since January 2qUv.477, PAGEID #:
522). Dr. Wolfe noted a current GAF of 50, with the lowest GAF of the pasbgeay 47. Id.)
When asked to identify the laboratory and diagnostic restilts whichdemonstrate support for
her diagnosis, Dr. Wolfstated “see clinical records.” Tr. 478 PAGEID #: 523. Dr. Wolfe

listed Plaintiffs primary symptoms as paranoia, depression, anetgnXTr. 479, PAGEID #:



524). Dr. Wolfe notegrior psychiatric hospitalizations in tharey 1980s, 2001, and 2008d.).
On the guestionnaire, Dr. Wolfe noted tRdaintiff wasmarkedly limitedin 13 of the 20 listed
mental activitiesmoderatelyjlimited in six, and mildly limitedin one (Tr. 480-82 PAGEID #:
525-27.

Dr. Wolfe also completed a narrative statement for Plaistddunsel on April 11, 2014.
(Tr. 548 PAGEID #: 593).She noted that Plaintiff still ladntermittent episodes gfaranoia but
had not identifiedany regular pattern or triggers ftite paranoia episodes.ld(). Dr. Wolfe
indicated that Plaintiff suffexd from depression in betwedrerepisodes of paranoigld.). Dr.
Wolfe alsowrotethat Plaintiffwas“not ableto perform fulttime work as her symptoms interfere
with her ability to maintain the attention and emotional stability needed to maintainmall
work.” (I1d.).

Dr. Wolfe completed another Mental Impairment Questionnaire on April 11,,2016
indicaing that Plaintiff would miss work three times per mor(ifr. 883-86, PAGEID #: 929
32). She noted a diagnosisBipolar 1l disorderand stated that Plaintif most severe symptoms
wereanxiety and depressionldy().

2. Jamestown Family Medicine

Dr. Kevin L. Sharrett has been Plaintgfprimary care physician since at least July 2010
(Tr. 327, PAGEID #: 372. Plaintiff primarily visited Dr. Sharrett for physical ailmemstmental
impairments (Tr. 327-55 PAGEID #: 372400. Dr. Sharrett notkthatPlaintiff began weaning
herself off hermntidepresantin June 2012, without adverse effec{Sr. 352 PAGEID #: 397.

At a recheck inJuly 2012 Plaintiff informed Dr. Sharrettthat, “she[was] feeling somewhat

anxious andis] stopping hemedication.” Tr. 356, PAGEID #: 401



Dr. Sharrett completed a Psychiatric/Psychological Impairmeestipnnaire ifdanuary
2014, diagnosing Plaintiff with depression with bipolar tendencies and anfiet$18 PAGEID
#:. 563). Dr. Sharrettdescrib@ Plaintiff s prognosis as “fair” because shad been stable on
medication. Id.). Dr. Sharretopinedthat Plaintiff was moderately limited in 11 of the 20 mental
activity categories listed and mildly limited in @Tr. 520-23 PAGEID #: 56568). Dr. Sharrett
indicated that PlaintifEouldtolerat lowdevel stress at work(Tr. 524, PAGEID #: 56

Dr. Sharretlikewise completed a Disability Impairment Questionnaird-ebruary 2016.
(Tr. 724, PAGEID #: 769. His diagnoses includednxiety,depression, alcohol abuse, altered
mental state, behavioral disturbance, and psychosis/visual hallucinatidns. When asked to
estimate Plaintifs ability to perform work in a competitive environment on a sustained and
ongoing basishe selected theption with the highest number of hours, noting that it was not
medically necessary fdPlaintiff to avoid continuous sitting in ant®ur workday. (Tr. 726,
PAGEID #: 77). Later in the questionnaire, however, he naked Plaintiffs anxiety would be
severe enough to interfere with her attention and concentration for 1/3 to 2/3lebanv@orkday
and she would need to take very frequent breaks that could last (iburg27, PAGEID #: 772.
Dr. Sharretbpined that Plaintifs symptoms began in June 2008. (Tr. 728, PAGEID #: 773). He
explained that she began treating with his office in July 2010, and that she “suffers from
moderately seve mental illness manifested as depression, anxiety, and psychadis.”FHnally,
Dr. Sharrett opinedhat Plaintiffwas”not able to work in a competitive work environmentd.).

3. TCN Behavioral Health

Plaintiff began seeing Licensed Nurse Practitioner Bobbie Fussichen imiHer2013.

(Tr. 487, PAGEID #:. 532). After two appointmentdlurse Fussichencompleted a

Psychiatric/Psychological Impairment Questionnaire in January 2014. (F84%72-79). Dr.



Franklin Halley cesigned the questionnaire, but his signature is undated. (Tr. 534, PAGEID #:
579). The questionnaire indicated that Plaintiff had a GAF of 65 and diagnosesoof maj
depression, psychosis, and panic disorder without agoraphobia. (Tr. 527, PAGEID #: 5%2). Nu
Fussichen noted that Plaintiff was stable on medication at her first visgit5Z8, PAGEID #:
573). Nurse Fussichenddtified Plaintiffs primary symptoms as, “vivid weird dreams, anxious
around people, loss of interest in things, [and] motivation varies.” (Tr. 529, PAGE3D4¥.
When rating Plaintifis mental activity, Nurse Fussichen assigned Plaintiff a modératation

in eight out of 20 categories and a mild limitation in the other 12. (O~%3 PAGEID #: 55—

77). Nurse Fussichen also indicated that Plaintiff could toleratédeel stress at work. (Tr. 533,
PAGEID #: 578).

Nurse Fussichen completed Mental Impairment Questionnaire in 2016. (Tr. 878,
PAGEID #: 924). She diagnosed Plaintiff with major depressive disorder, psydusipanic
disorder. Id.). She checked *“yes” to indicate that Plaintiff experiences episodes of
decompensation in a o or worklike setting, but she did not respond to the corresponding
request for explanation. (Tr. 880, PAGEID #: 926). When completing a different mentisilescti
assessment portion of the questionnaire, Nurse Fussichen indicated thatf Rlaffdif a
moderateto-marked limitation in 12 categories and a moderate limitation in 10 categories. (Tr.
881, PAGEID #: 927). Nurse Fussichen also indicated that Plagniifiitations dated back to
June 2008, despite first treating Plaintiff in November 2013. (Tr. 882, PAGEID #: 928).

4. StateAgencyAssessments

On March 1Q 2014, state agencgsychologistDr. Vicki Warren, Ph.D.opined that

Plaintiff had mild restriction of activities of daily living, moderate difficulties in maimiey social

functioning, mild difficulties in maintaining conceetion, persistence, or pace, and no eges



of decompensation. (Tr. 7RAGEID #: 117. Dr. Warren also opined that Plaintffstatements
about the intensity, persistence, and functionally limiting effects of her eymsptvere not
substantiated by the objective medical evidence alone, especially in lightautivéres of daily
living. (Tr. 78, PAGEID #: 118. Ultimately, Dr. Warren found Plaintiff to be only partially
credible. [d.). State agencpsychologisDr. Deryck Richardson, Ph.Bade identical findings
at the reconsideration level done 21, 2014 (Tr.89-90,PAGEID #: 129-30).
D. The ALJ’s Decision

The ALJ detemined that Plaintiff last met the insured status requirements on September
30, 2012 and shehadnot engage in substantial gainful activity from June 1, 2008 (her alleged
onset date) through September 30, 2012 (her date last insured). (Tr. 14, PAGE)Dl#e ALJ
found that Plaintiff suffered from the following severe impairmengdgfective disorder with
psychotic features/psychotic disorder NOS, anxiety dissrded alcohol dependence. (Tr. 15,
PAGEID #: 54).However the ALJ found that none of these impairments alone or in combination
met orequaled a ligd impairment (Id.). More specifically, he ALJ found that Plaintité mental
impairments did not meet Listing 12.03, 12.04, 12.06, and 1B€@@use Plaintiff onligad amild
restriction of activities of daily livinga moderate limitation in social functioniregmild limitation
in concentration, persistence, or paaed no episodes of decompensation through the date last
insured. (Tr. 15-16, PAGEID #: 54-55).

As to Raintiff’s residual functional capacity (“RFC”), the Ataund that

[a]fter careful consideration of the entire record, the undersigned finds thatithroug

the date last insured, the claimant had the residual functional capacity to perform a

full range @ work at all exertional levels but with the following rerertional

limitations: The claimant could have occasional interaction with coworkers,

occasional interaction with the general public, and occasional interactibn wit

supervisors.

(Tr. 17, PAGEID #: 56).



Although he ALJ recognized that Dr. Wolfess a treating sourche assignelittle weight
to Dr. Wolfe's opinionsbecausethey were unsupported by medically acceptable clinical or
laboratory diagnostic evidence andonsistent with other substantial evidence in the recdnd. (
2223, PAGEID #: 6362). The ALJlikewise noted that Dr. Wolfe issued opinions on issues
reserved to the Commissionandthatsuch opinions couldever be entitled to controlling weight
(Tr. 23, PAGEID #: 62).

The ALJ also assigned little weight t®r. Sharretts opinions because thewere
inconsistent with the evidence, including Dr. Sharsetivn treatment recordsld(). Similarly,
the ALJ assigned Nurse Fussichenpinions littleweight for a variety of reason§.he ALJ first
determined thatNurse Fussichemvas not an “acceptable medical source” pursuant to Social
Security Ruling(“SSR”) 06-3p. (d.). Next, the ALJ observed that Nurse Fussichen did not
evaluatePlaintiff until November 201&nd notedonly moderate limitations, which is generally
inconsistent with disability. (Tr23-24, PAGEID #:62—-63). Finally, the ALJ determined that
Nurse Fussichen fatl to support her assessments with specific, clinical evider(@e. 24,
PAGEID #: 63).

The ALJ assigned great weight to the State agency psychological eotgutiental
assessmenbmased on his determination thlaéywerethe most consistent with, and well supported
by, the evidence during the relevant peridgtt.). The ALJ also assigned the GAF scores little
weight because théyare not indicative of the claimastdayto-day functioning in a work setting
but rather represent a snapshot of the clairmasymptoms and functioning at the time of the
rating” (Tr. 25, PAGEID #: 64).

The ALJ held that although Plaintiffs medically determinable impairments could

reasonably be expected to cause the alleged symptoms, her statements coneemmiegstty,

10



persistence, and limiting effects of her symptoms were not entirely consisterihev medical
evidence and other evidence in the record. (Tr. 18, PAGEID #: 57). The ALJ noted, however, that

the claimarits complaints have not been completely dismissed, but rather, have

been included in the residual fuimctal capacity to the extent that they are

consistent with the evidence as a whole. Nevertheless, in consideringeha crit

enumerated in the Regulations, Rulings, and case law for evaluating the cleimant

subjective complaints, the evidence is incstegit with an inability to perform the

range of work assessed herein. The location, duration, frequency, andyrdgénsit

the claimarits alleged symptoms, as well as precipitating and aggravating factors

are adequately addressed and accommodated irstdaakfunctional capacity....
(Tr. 25, PAGEID #: 64).Based on Plaintifs age, education, work experienaad RFC, the ALJ
ultimately determined that there were jobs that existed in significant numbers iatibeah
economy that Plaintiff could perform. (Tr. 26, PAGEID #: 65). Therefore, the ALJ held that
Plaintiff was not under a disability, as defined in the Social Securityfrden, the alleged onset
date through the date last insurettl.)(

Il. STANDARD OF REVIEW

The Courts review “is limited to determining whether the Commissianeéecision is
supported by substantiavidenceand was made pursuant pooperlegal standards.Winn v.
Commr of Soc. Se¢615 FApp'x 315, 320 (6th Cir. 20153ee42 U.S.C. 8 405(g)‘[S]ubstantial
evidences defined asmore than a scintilla advidencebut less than a preponderance; it is such
relevant evidencas a reasonable mind might accept as adequate to support a contlRsigars
v. Comnir of Soc. Se¢486 F.3d 234, 241 (6th Cir. 2007) (quotgtlip v. Sety of HHS 25 F.3d
284, 286 (6th Cir. 1994)). “Therefore, if substangaldencesupports the AL$ decision, this
Court defers to that findingeven if there is substantialZidencein the record that would have

supported an opposite consion.” Blakley v. Comim of Soc. Se¢581 F.3d 399, 406 (6th Cir.

2009) (quotinKey v. Callahan109 F.3d 270, 273 (6th Cir. 1997)).

11



[I. DISCUSSION

Plaintiff asserts two assignments of error. First, Plaintiff argues thatlieatled to
weigh the medicabpinion evidenceroperly Second, Plaintiff contends thiie ALJ failed to
evaluate hertestimony properly. (See generallyDoc. 9). The Court examine®laintiff's
arguments in turn.

A. Weighing the MedicalOpinion Evidence

Plaintiff challenges the ALJ’s decision to assign treating psychologidiVbife, treating
primary care physician Dr. Sharrett, and Nurse Fussichen less than coginaight. [d. at 19-
28). Further, Plaintiff argues that “[tlhe ALJ's reliance on tiwn-examining sources was
particularly egregious[.]” Il. at 26).

As an initial matter, the undersigned notes tfidit is the Commissionés function to
resolve conflicts in the medical evidence[.Ray v. Comnn of Soc. Se¢.940 F. Supp. 2d 718,
727 (S.D. Ohio 2013) (citinglardaway v. Seg of Health & Human Serys823 F.2d 922, 928
(6th Cir. 1987)).Accordingly, when medical sources rely on the same evidence and reach different
conclusions, it is the AL$ job to resolve the inconsistencyeg e.g, Goodson v. ChateNo. 95
6582, 1996 WL 338663, at *1 (6th Cir. June 17, 1998ith this standard in mind, the undersigned
turns to the opinions.

1. Dr. Wolfe

Two related rules govern how an ALJ is required to analyze a treatinigighysopinion.
Dixon v. Comrir of Soc. Se¢cNo. 3:14cv-478, 2016 WL 860695, at *4 (S.D. Ohio Mar. 7, 2016).
The first is the “treating physician ruleld. The rule requires an ALJ to “give controlling weight
to a treating sour¢e opinion on the issue(s) of the nature and severity of the clasnant

impairment(s) if the opinion is welupported by medically acceptable clinical and laboratory

12



diagnostic techniques and is not inconsistent with the other substantial evidencecasdhe
record.” LaRiccia v.Comnmir of Soc. Se¢549 F. App'x377, 384 (6th Cir. 2013) (quoting 20
C.F.R. 8 404.1527(c)(2)) (internal quotation marks omitte@)osely associated is “the good
reasons rule,” which requires an ALJ always to give “good reasorfigr.the weight given to the
claimants treating source opinion.Dixon, 2016 WL 860695, at *4 (quotirglakely v. Comrm
of Soc. Se¢.581 F.3d 399, 406 (6th Cir. 2009) (alterations in original)); 20 C.F.R.
§ 404.1527(c)(2).The treating physician rule and the good reasons rule together createashat h
been referred to as the “tvadep analysis created by the Sixth CircuAllums v. Comrm of Soc.
Sec, 975 F. Supp. 2d 823, 832 (N.D. Ohio 2013).

The ALJ afforded little weight to Dr. Wolfe’s opinions, explaining that the opinegre
“not well supported by medically acceptable clinical or laboratory dstgnevidence nor are
[they] [] consistent with other substantial evidence in the record.” (FRRZPAGEID # 6162).
The ALJ also found that certain conclusions in Dr. Wolfe’s 2014 narrative statemamiely,
that Plaintiff was unable to workwere not medical opinions, but rather were dispositive findings
reserved to the Commissioner. (Tr. 23, PAGEID #: 62). It is-sedtled that astatement by a
medical source that a claimant is “disabled” or “unable to Wwalttes not mean that the
Commissioner must find that the claimant is disablei@rvin v. Comm’r of Soc. SedJo. 3:11
CV 2170, 2013 WL 518721, at *3 (N.D. Ohio Feb. 12, 2013) (citing 20 C.F.R. § 1527(d)(1)). “A
Social Security Administration policy interpretation clarifies trethough statements that an
individual is disabled areeservedor the Commissionersuch opinionSmust never be ignored”
and “notice of the determation or decision must explain the consideration given to the treating

source’s opinion.”ld. (citing SSR 96-5p).
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Here, the ALJ adequately explained the consideration given to Dr. Wolfe’s opinish. Fir
Dr. Wolfe indicated on an assessment in 20E3 Blaintiff suffered from moderate to marked
limitations in almost every single area of mental functioning, yet treatment semfods. Lettvin
and Kovell documented improvement with medication and counselidg. Specifically, Dr.
Kovell noted tha Plaintiff's depression was in remission in January 2@3 Kovell noted
Plaintiff s improvement and stability in mood and functioniagd Plaintiff had a GAF score of
65 in November 2013 with consistently normal mental status exams. (Tr. 22, PAGEID #: 61).

The ALJ also explained th&tlaintiff s mental status examinations were largely within
normal limits; there was no evidence of active psychosis or paranoia; Plaisifaetive with
family and friends and engaged in activities; and Plaintiffinooet to use alcohol and decline
treatment for alcohol despite treating sources consistently telling hepto@r. 23, PAGEID #:
62). Further, the ALJ noted that Dr. Wolfe’s opinions appeared to be based heavily off' ®laint
subjective complaints of symptoms and limitations, rather than objective, clinicalgind{d.).
Moreover, the ALJ found Dr. Wolfe’s opinion to be “speculative and not supported by the
evidence.” [d.). Forexample, Dr. Wolfe opined that Plaintiff was incapable of el@n Stress”
and would miss more than three days of work per month. (Tr. 22, PAGEID #: 61). Dr. Wolfe
made a similar claim in 2016 regarding Plaingifmissing work more than three days a month,
despite notes in her own medical records that Plaintifhedeo be doing well, was enjoying her
new grandchild, and enjoyed gardening in the years between the two a&sgessifir. 22,
PAGEID #: 61).

Finally, the ALJ noted that Plaintiff declined treatment for alcohol @minued to use
alcohol despite treiay sources consistently telling her to stop. (Tr. 23, PAGEID #: 62). Plaintiff

argues that the medical opinions of Dr. Wolfe “cannot be wholly rejected simgavyse Plaintiff
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was advised to stop using alcohol.” (Doc. 9 at 24). That, however, is not what the ALJ did.
Although the ALJ recognized Plaintiff's alcohol abuse, and consistentld itatereviewing the
record, his analysis of the medical opinions did not in any way rely on Plaintitha
dependence. Thus, any argument by Plaintiff to the contrary is unpersuasive.

Ultimately, the ALJ provided an explicit rationale for the conclusions he reaghédhe
decision provided sufficient detail to satisfy the goedsons requirement and appropriately
explained the disposition of the case to Plaint§ée Henderson v. Astrugo. 10CV-238-JMH,
2011 WL 3608164, at *3 (E.D. Ky. Aug. 16, 2011) (Good reasons incioie,alia, “a treating
physician’s opinion that contradicts other medical evidence in the record[.]”). Teuseight
accorded by the ALJ to Dr. Wolfe was supported by substantial evidence.

2. Dr. Sharrett

The ALJ assigned Dr. Sharrett'siojons little weight because they were inconsistent with
the medical evidence, including Dr. Sharrett’'s own treatment records. (Tr. GEIPAY: 62).

For example, Dr. Sharrett noted that Plaintiff's mental limitations would result quer
absences atecompensation with moderate to severe stress. (Tr. 523, PAGEID #: 568). The ALJ
held, however, that there was no evidence to support this conclusion because Plagntiffils m
status exams were within normal limits and largely stable through theadaiadured. (Tr. 23,
PAGEID #: 62). Indeed, Dr. Sharrett consistently noted in the “review of systhaisPlaintiff
“[d]enies depression, anxiety, suicidal ideation or homicidal ideation.” (TSR PAGEID #:
372-441). The ALJ acknowledged this in his summary of the medical record, writing, “these not
generally document no significant physical or mental symptoms or impairmentclaiimant

often denied notable symptoms. She did not present as significantly depressedus.’ar{Xir.

20, PAGEID #: 59).
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Additionally, in a 2014 assessment, Dr. Sharrett notdg moderate to mild limits in
mental functioning (Tr. 81-23 PAGEID #: 5&—68, which the ALJ concluded was not entirely
consistent with disabling mental impairments. (Tr. 23, PAGEIB2}: Further, Dr. Sharrett
opined that Plaintiff's symptoms were “fairly well controlled” by herdmsation (Tr. 607,
PAGEID #: 652) and that any periods of worsening symptoms were caused by cbanges
discontinuation of medications where Plaintiff wotihdn improve upon restarting or adjusting
the medication (Tr. 352—-68, PAGEID #: 397-412).

In sum, Dr. Sharrett providethconsistentopinions. That the ALJ resolved these
inconsistencies in a manner unfavorable to Plaintiff does not mean the ALJ’s eiltiomatusion
was unsupported by substantial evidence. It is the ALJ’'s “function to resmiVicts in the
evidence,’seeHardaway v. Sec of H.H,$823 F.2d 922, 928 (6th Cir. 1987), which is what the
ALJ did, while providing explicit rationales forghconclusions he reached. It was therefore not
an error for the ALJ to assign Dr. Sharrett’s opinion little weight.

3. Nurse Fussichen
Plaintiff nextargues that the ALinproperly evaluat@Nurse Fussichésopinions. (Doc.
9 at 28). As an initial matteas a nurse practitioner, Nurse Fussichen is nd@septablenedical
sourcé pursuant to Social Security Ruling SSR-08P; instead she is an “other sourteSee
SSR 0603P (S.S.A.), 2006 SSR LEXIS 4, 2006 WL 2329939, at“ther sources” cannot
establish the existence of a medically determinable impairment but “may providse insigthe
severity of the impairment and how it affects the indivitaability to function.” Id. Ultimately,

an ALJ “generally should explain theeight given to opinions from these ‘other sources,’ or

I This regulation has been rescinded. It still applies, however, to clakeshis one) filed before March 27, 2017.
20 CFR § 404.1527.
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otherwise ensure that the discussion of the evidence in the determinationswndattows a
claimant or subsequent reviewer to follow the adjudicator’s reason®tget v. Comm’r of Soc.
Sec, No. 2:12€V-290, 2013 WL 653280, at *5 (S.D. Ohio Feb. 21, 2013)

Here,the ALJ assigned little weight to Nurse Fussickaassessments feeveral reasons.
First, the ALJ noted that Nurse Fussichen was not an acceptable medical andrdgys her
opinion was “never entitletb controlling weight.” (Tr. 23, PAGEID #: 62). Although Plaintiff
argues that the ALJ failed to acknowledge that Dr. Hallesigned one of the reports from Nurse
Fussichen (Doc. 9 at 28 (citing Tr. 534)), this does not change the analysis. Dileidanay
have signed the report, but he provided no explanation or clarification for presursigiiyg
on” to the opinion.

SecondNurse Fussichen evaluated Plaintiff for the first time on November 22, 2013 (Tr.
493, PAGEID #: 538), more than a yeaeathe date last insuret¢h order to qualify for disability
insurance benefits, “a claimant musstablish the onset of disabiliyior to the expiration or his
[or her] insured status. Kingery v. Comnr of Soc. Se¢142 F. Supp. 3d 598, 602 (S.Ohio
2015) (quotingzarner v. Heckler745 F.2d 383, 390 (6th Cir.1984) (citation omitted) (emphasis
in original). Consequently, “[e]vidence of disability obtained after the exmiraf insured status
is generally of little probative value.Strong v.Soc. Sec. Admin88 F. Appx 841, 845 (6th Cir.
2004) (citations omitted). It was thus reasonable for the ALJ to discredse Nrussichen’s
opinions based upon the timeframe in which they were offered.

Third, Nurse Fussichenoted only mild to moderate limitations in functioning (Tr. 530
32, PAGEID #: 57577), which is generally inconsistent with disability. Finally, the ALJ found
that Nurse Fussichen failed to support her assessments with specific, elideace.In fact, the

ALJ noted that Plaintiff's mental status examinations directly contradicteNEtssichen’s
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conclusions on her questionnaire, as Plaintiff's mental status examinationcaonsistently
normal with the exception of the months surrounding her two psychiatric hospitalizatkiist.
(Tr. 58488, 68291, PAGEID #: 62933, 72736). In sum, the ALJ provided adequate reasons
to assign little weight to Nurse Fussichen’s opinions.
4. Non-Examining Physicians

Plaintiff argues that the ALJ’s reliance on then-examining sourcesthe state agency
psychologists—was “particularly egregious.” (Doc. 9 at 26). In support, Plaintiff argueshéat t
first nonexamining psychologist, Dr. Warren, reviewed Plaintiff's file on March 10, 2014t but
included medicalecords through only September 201I. (citing Tr. 76-79). Further, Plaintiff
notes that the second psychologist, Dr. Richardson, failed to indicate if any additimeaice
was reviewed. Id. (citing Tr. 88-91)). According to Plaintiff these opoms are “of limited value”
because the “neaxamining sources did not review any of the opinions from the treating
specialists as they were entered into the record at a later titde.” (

Of course, it is the job of the ALJ, not Plaintiff, to deterntiogv much value and weight
to assign certain medical opinions. AlthougBocial Security regulations specify that
‘[g]lenerally’ the ALJ assignsmore weight to the opinion of a source who has examined you than
to the opinion of a source who has not exadiyoy™” there are exceptionsMiller v. Commr of
Soc. Se¢.811 F.3d 825, 834 (6th Cir. 201@juoting20 C.F.R. 8§ 404.1527(c)(1) To be sure,
stateagency consultantsre “highly qualified physicians and psychologists who are experts in the
evaluaion of the medical issues in disability claims under the [Social SecAgty] Id. (quoting
SSR 96-6p, 1996 WL 374180, at *2 (July 2, 1996)). “Thus, under certain circumstances, an ALJ
may assign greateveight to a stateagencyconsultant’sopinion than to that of a treating or

examining source.’ld.
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Here, the ALJ provided a detailed explanation for why he assigned the statg agenc
psychologists great weight:

[T]he undersigned gives great weight to the State agency psychological

consultai's mental assessments, as these are the most consistent with and well

supported by the evidence during the relevant prior. Evidence received after the

State agency consultants rendered their assessments does not support greater

limitation in the claiman$ mental functioning during the relevant period. . . . In

making this finding, the undersigned notes that the State agency consultants are

well-qualified by reason of training and experience in reviewing an objectivedre

and formulating an opinion as timitations. The State Agency consultants are

deemed to possess specific “understanding of our disability programs and their

evidentiary requirements” (Social Security Ruling&8. Here, the consultants’

assessments are consistent with and well stggbdy the evidence of the record

as a whole and are accepted as an accurate representation of the claimant’s mental

status.

(Tr. 24, PAGEID #: 63).

Whena norexamining source did not review a complete case record, as was the case here,
“we require some indication that the ALJ at least considered these facts befarg graater
weight to an opinion’ from the noexamining source.Miller, 811 F.3d at 834 (quotiriglakley,

581 F.3d at 409)In this casethe ALJ acknowledged that additional eviderwas received, but
it did not support greater limitations. Thus, the ALJ’s decision to assign geegitvo the state
agency psychologists was supported by substantial evidence.

At base, considering every medical opinion, along with the record eeidéme ALJ
ultimately concludedhat Plaintiff was not disabled. Even if the undersigned believed enough
evidence existed to demonstrate Plaintiff's inability to waskPlaintiff argueshe ALJ’s decision
may not be reversed simply because record evidence supports a different conélebgiy. v.
Bowen 35 F.3d 1027, 1035 (6th Cir. 1996). Because it is the ALJ’s “function to resolve conflicts
in the evidenceseeHardaway v. Sec’ of H.H.S823 F.2d 922, 928 (6th Cir. 1987),” and that is

what the ALJ did here, the Court fintteatsubstantial evidence supports the decision.
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B. Credibility Determination

Plaintiff argues that substantial evidence does not support thies Aldluation of Ms.
Osban€s testimony. (Doc. 9 at 30832). Specifically, Plaintiff contends that the A&J
“conclusory finding that [her] disability is not supported by the treatment redésrdsectly
contradicted by the record.1d¢ at 31).

It is well established thahé “subjective complaints of a claimant can support a claim for
disability, if there is also objective medical evidence of an underlying mezbaalition in the
record.” E.g, Jones v. Commof Soc. Se¢336 F.3d 469, 475 (6th Cir. 2003) (citations teu).
“Nevertheless, an ALJ is noequiredto accept a claimarg subjective complaints and may
properly consider the credibility of a claimant when making a determmafialisability.” Id.
(citations omitted). Recently enacted, SSR3p&liminatedhe use of the term “credibility” and
clarified that an ALJ should consider whether the claihsastatements about the intensity,
persistence, and limiting effects of symptoms are consistent with the objeedieal evidence
and other evidence of record. 2016 WL 1119029 at *7.

Here, the ALJ stated explicitly that Plaintdf statements concerning the intensity,
persistence, and limiting effects of her symptoms were not entirely tartsigth the record(Tr.

18, PAGEID #: 57). For example, the ALJ noted that although Plaintiff quit her job atwaind t
time she began treatment for her bipolar and anxiety disorders, “shemamed quite active.”

(Id). The ALJfurtherrelied on the fact that Plaintiff reported that she enjoyed activities with her
family and friends, exercised regularly, performed projects around the houtsz] hasedding
reception,attended a retirement dinner with her husband, performed chores, watched movies,
gardenedand golfed.(Tr. 18-20,PAGEID #: 5759(citing Exhibit 2F). Thus, it was reasonable

for the ALJ torely onPlaintiff's daily activitiego find Plaintiff's statements about the intensity,
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persistence, and limiting effects agrisymptomsanot consistent with the evidence of reco8ke,
e.g, Blachav. Sey of HHS 927 F.3d 228, 231 (6th Cir. 1990) (holding that the ALJ may consider
a claimanits household and social activities when assessetjbility); Murphy v. Comnr of Soc.
Sec, No. 2:13cv-730,2014 WL 5432125, *8 (S.D. Ohio Oct. 27, 2014) (“[Aln ALJ may take
activities of daily living into account in makingaedibility determination, especially if those
activities appear inconsistent with Plairigsfbwn reports of what she can and cannot)do.”

Additionally, the ALJ found that clinical evidence documented only mild abnormalities.
As Defendant explains:

[T]he ALJ noted that Plaintiff “generally got along well with others,” ‘iatized

regularly with friends and family . . . [and] was able to get along with authority

figures” (Tr. 1516, 225231). She denied having been fired from a job due to

problems getting along with others (Tr. 16). Despite depression and anxiety,

Plaintiff “was generally able to relate appropriately to treating and exagnin

sources throughout the record. She was consistently cooperative without abnormal

or unusual behaviors noted” (Tr. 16, 2251, 289326, 403476). The ALJ also

noted that Plaintiff “not exhibit concentration or attention deficits” and that

“[d]uring the relevant period, the claimant did not exhibit active hallucinations,

psychosis, or paranoia.” (Tr. 16). Plaintiff had no evidence of a thought disorder,

and “generally exhibited clear and coherent speech with fairly tight atsosi.”

(Tr. 16, 225-231, 289-326, 403-476).
(Doc.12 at 19).These examples of clinical evidence from the record are in direct contradiction to
Plaintiff' s allegations of disabling symptomologyvhen an ALJ finds contradictions between
medical reports and Plaintif complaints“the ALJ may properly discount tlegedibility of the
claimant.”Hartman v. Colvin954 F. Supp. 2d 618, 636 (W.D. Ky. 2013).

The ALJ also noted that Plaintiff was actively looking for work (Tr. 18, PAGEID #: 57
(citing Exhibit 4F) which is inconsistent with a finding of disabilitfhee Smith v. BerryhilNo.
3:15-CV-384, 2017 WL 929163, at *3 (S.D. Ohio Mar. 8, 2017) (affirming “the’AldEcision to

find Plaintiff's testimony not fully credible” based, in part, on the fact Bhaintiff was actively

looking for work despite her contention that she was “unable to perform work activity”)
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Finally, the ALJ relied on the fact that Plaint#fsymptoms were wetcontrolled and
showed improvement. The ALJ noted numerous exampigdaining that Plaimtf reported
improvement irher symptom# November 2007 when she cut back on alc¢hol18, PAGEID
#. 57); she stated she was doing “fairly well” in May 20i@8),( she reported improvement with
her most recent medication adjustiteein November 2008 (Tr. 19, PAGEID #: 58); counseling
notes from January 2009 documented improvement following medication adjustime(tisir{g
Exhibit 4F)); and sheeported that she was doing well on multiple occasions, including in May
2009, September 2009, September 2010, and Apr D1 19-21, PAGEID #: 5860). It is
permissible for an ALJ to consider this type of eviderieee, e.g.Dempley v. AstryeNo.
CIV.A.309CV651, 2010 WL 1979404, at *3 (W.D. Ky. May 14, 2010) (holding that arsALJ
credibility determination was supported by substantial evidence when theoAtidieredjnter
alia, improvement in a plaintif6 symptoms).

At base, the Sixth Circuit has held that courts must accord great deferencAlid &n
“credibility” assessmentparticularly “because of the ALsl unique opportunity to observe the
claimant and judge [his] subjective complaint&uxton 246 F.3d at 773 (citations omitted). To
that end, it is not the province of the reviewing court to “try the das®ve nor esolveconflicts
in theevidence nor decide questions of credibility ¥Walters v. Comin of Soc. Se¢127 F.3d
525, 528 (6th Cir. 1997). In this case, the ALJ set forth the various factors that he cdrisidere
his credibility assessment, including sifie citations to medical records, objective clinical
findings, and Plaintifs daily activities Moreover,the ALJs determination has support in the
record. §e€lr. 15-20, PAGEID #: 8-59. Consequently, the ALJ complied with the regulations,

andsubstantial evidence supports his decision.
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IV.  CONCLUSION
For the reasons stated, iiRECOMMENDED that Plaintiffs Statement of Errors (Doc.
9) beOVERRULED and that judgment be entered in favor of Defendant.

Procedure on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties writtertiobgeto those specific
proposed findings or recommendations to which objection is made, together with sgpportin
authority for the objection(s)A judge of this Court shall maked® novodetermination of those
portions of the report or specified proposed findings or recommendations to whichoobijgct
made. Uporproperobjections, a judge of this Court may accept, reject, or modify, in whole or in
part, the findings or recommendations made herein, may receive vitlenceor may recommit
this matter to the magistrate judge with instructio#8.U.S.C. § 636(b)(1). Failure to objeot
the Report and Recommendation will result in a waiver of the right to have the dlisligie review
the Report and Recommendati® nove and also operates as a waiver of the right to appeal the
decision of the District Court adopting the Report arddinmendationSeeThomas v. Arp474
U.S. 140, 152-53 (1985).

IT IS SO ORDERED.
Date: July24, 2018 [s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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