Entine v. Lissner Doc. 19

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

MADELEINE ENTINE,
Case No. 2:17-cv-946
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
M agistrate Judge Jolson
SCOTT LISSNER,

Defendant.

OPINION & ORDER

Plaintiff Madeleine Entine is a second-yaamdergraduate student at the Ohio State
University (“Ohio State,” or ta “University”). Entine has den diagnosed it depression,
anxiety, obsessive-compulsive disorder, and -pastmatic stress disorder. She suffers from
debilitating panic attacks. Anshe has trained her belovedtdiyear-old Cavalier King Charles
Spaniel, Cory, to disrupt her panic attacks by jumping on her chest and licking her face. Those
tactile sensations restore Entine’s ability to breaand move during times of medical crisis.

Entine and Cory live in the Chi Omega sdatsohouse on Ohio State’s campus. But the
sororal bonds at Chi Omega haveakened in recent months—itfre’s Chi Omega sister, Carly
Goldman, claims to be severely allergic to Cory. Those allergies, Goldman claims, exacerbate
her Crohn’s disease, causing her gigant pain and distress.

For Entine, this case is about whethander the Americans with Disabilities Act
(“ADA”), she can continue to live in the Chi Gaga house with Cory. For the Defendant, Scott
Lissner, Ohio State’s ADA Coondlitor, this case is aboutl@orny and largely unmapped legal

issue: how the University should reconcile tleeds of two disabledugdents whose reasonable
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accommodations are (allegedly) fundamentally at odds. But for the Court, this case merely
entails a straightforward alppation of ADA regulations.
Under clearly established la®ntine and Cory prevail. Bas@n the evidence of record,
it is unclear whether Goldman ever requestacaccommodation under the ADA for her allergy
to a service animal. I certain, however, that Lissner diwt perform the inquiry required
under the ADA before disallowing the use of avg® animal. In fact, Lissner did not even
establish that it was Cory who aggravatieel symptoms of Gotdan’s disability.
For all of these reasons, detailed further below, Entine’s Motion for a Preliminary
Injunction (ECF No. 10) iSRANTED.
l. FACTUAL AND PROCEDURAL BACKGROUND
Entine is a second-year undergraduateestt at Ohio State and the slat¥ite President
of the Zeta Alpha chapter of the Chi Omega styro (Verified Compl.,ECF No. 1, § 2; Nov. 8,
2017 Prelim. Inj. Hr'g Tr. (“Hr'g Tr. Vol. I").) Lissner is the Univeity’'s ADA Coordinator.
(ECF No. 1 13.) Ohio State is a departmengnay, or other instrumentality of the state of
Ohio and therefore is a publictép under Title 1l of the ADA. [(d. § 37.) Ohio State receives
federal financial assistanfer purposes of Section 504 thfe Rehabilitation Act. Seeid. 11 48—
49.)
Generally, first- and second-year undedyiae students are recpd by University
policy to live in campus housing, but the ilrsity makes an exception for second-year

students “to live in a social fratdty or sorority house maintained exclusively for its members if

! As the slated Vice President of Chi Omega, intivas selected for the position by members of Chi
Omega’s executive board, has been approved by ahivas vote of the sorority, and currently has
certain executive duties. (Hr'g.Tvol. I.) She will become Chi Oega’s active chapter Vice President

during the Spring 2018 semesterd.
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the house meets the University’s Greek Hogisstandard and Greed#tousing Implementation
Report and if the University approves the housbdst second-year students.” (Pl.’s Mot. for
TRO, ECF No. 2, at 3.) Entine applied for amds approved to live in the Chi Omega house.
(ECF No. 1 19.) Not only is living in the remity house important t&ntine socially—as it
“facilitates close social relationships betwesorority sisters and provides additional and
different living spaces and dining experiences axailable in campus housing” (ECF No. 2 at
3)—but also, as the incoming Videresident of Chi Omega, sherequired by the sorority’s
bylaws to live in the sorority houseld( see also Prelim. Inj. Hr'g, Pl.’s Ex. 2.)

Entine has a disability under the ADA. (EGB. 1  11.) She suffers from severe panic
attacks that render her immobile, restrict leeathing, and cause méo hyperventilate.
(Id. 1 13.) She has been hospitalized for theaeic attacks and has received medical and
psychiatric treatment for them.ld({ 11.) In fact, before stanty school for the semester in
August 2017, Entine was suicidal, and committeddiete Harding Hospital at the Ohio State
University Wexner Medical Centei(Hr'g Tr. Vol. I.) After thisvisit, medical staff at Harding
confirmed that Entine meets tligagnostic criteria for generalizexhxiety disorder with panic
attacks, post-traumatic stress disorder, séigse-compulsive disorder, and unspecified
depressive disorder, conditions which substantiatigriare with her daily lé. (ECF No. 2 at 4;
Hr'g Tr. Vol. I.)

To assist in coping with her disabyiit Entine has a service dog—an eight-year-old
Cavalier King Charles Spanielmad Cory. (ECF No. 1 14ee also Hr'g Tr. Vol. I.) Entine
has trained Cory to perform the specific tagkclimbing on her torso when she has a panic
attack. (ECF No. 1 1 14.) Wh Entine feels Cory’s weight drer torso, that tactile sensation

restores her ability to breathe and movéd.; (see also Hr'g Tr. Vol. I.) Cory’s smell lowers
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Entine’s heart rate during her panic attacks, laadicks the tears from her face when she is
unable to reach for tissues. (BIiTr. Vol. I.) During a panic attack, Cory makes Entine feel less
alone. [d) Cory also provides “general passisepport” to Entine, and his presence has
resulted in Entine suffering panic attacks thatlese frequent and shorter in duration. (Hr'g Tr.
Vol. I; ECF No. 11 15.) At the Preliminary Injunctiohearing, Entine testéd that, during
times when she is particularly depressed, kngwthat she has Cory—a living creature that
depends on her to feed him anledim outside—is the only thg that has enddd her to get
out of bed. (Hr'g Tr. Vol. I.)

After receiving her diagnosis, Entine notified tdeiversity of her disability. (ECF No.
19 16.) The University accommodated Entméisability by permitting Cory to accompany
Entine to “areas and buildings on campus whéniversity policiesvould normally prohibit
animals.” (ECF No. 2 at 4.) Additionally, Entinetified the private landlord that owns the Chi
Omega sorority house about Cory. While the styrdnouse is privately owned, the University
requires it “to follow its policies and deadsis relating to disalily discrimination and
compliance.” [d.) Accordingly, the landlord moddd the Chi Omega house’s no-animal
policy. (d.) This modification allowed Entine to kvin the house with Cory, and both have
resided there since August 2817. (ECF No. 1 7 18.)

Chi Omega also informed Lissner about Ceresence in the sorority housesedg Hr'g
Tr. Vol. 1.) According to Lissner, he agreedthivithe decision to allow Cory to live in the Chi
Omega house with Entine at the time, but also suggested to Chi Omega that they should consider
setting boundaries and determining whiclacgs Cory was permitted to enteiSeq(id.) Chi

Omega therefore provided Entine with a written plan for accommodating Caeeg/Prelim. Inj.



Hr'g, Pl.’s Ex. 9.) Under this plan, Cory was permitted only in Entine’s bedroom and in the
formal living room; he was not alleed on the living room furniture.S¢e id.)

Around September 10, 2017, another Chi Omegmlmee and resident of the sorority
house, Carly Goldman, objected to Cory’s preseheeto her allergies. (ECF No. 1 1 19.) At
the Preliminary Injunction hearing, Goldman testified that she was not simply allergic to Cory,
but that his presence in the Chi Omega styrdiouse was exacerbating the symptoms of her
Crohn’s disease. Sée generally Hr'g Tr. Vol. I.) When suffeng from a “flare” in her Crohn’s
symptoms, Goldman experiences painful blugtiand her bowel movements typically occur
either nonstop, or once every three to four weekseifl.) These symptoms impact Goldman’s
ability to attend class and socialize withr igends, causing her to feel isolatedild.Y The
inability to predict when her Crohn’s symptomd| “flare” also causes Goldman anxiety, for
which she sees a therapisgedid.)

During her lengthy testimony about living wi@rohn’s disease, Goldman stated that she
has had stomach issues since birth, but Whsially diagnosed withCrohn’s in April 2015.

(Id.) Goldman repeatedly testified that it ‘isncertain” when her Crohn’'s symptoms will
“flare,” and that she sano knowledge of what caesthese “flares.” Seeid.) Indeed, Goldman
recalled that she had a “flaref her Crohn’s symptoms approxately every two weeks during

the first four months of her freshman year, whéhe speculated may haveen attributable to

the anxiety she was feelirgpout beginning college. Id) Goldman also had a significant
“flare” in her Crohn’s symptoms when she &#d to London for an eight-week-long summer
internship program. Id.) Goldman returned home halfway through the program, because she
had not had a bowel movement in four weekbjch impacted her ability to perform at her

internship. $eeid.)



When Goldman began college at Ohio States met with the Office of Student Life —
Disability Services (“Disability Services”) iaform them about her Crohn’s disease and request
accommodations.ld.) The University provided Goldman withparking pass that allows her to
park close to her classrooms gase she needs to use theroesh quickly or leave class to
return home. I¢l.) Additionally, if Goldman has to leadring an exam to go to the restroom,
she gets that time back at the end of thamgxand she can leave a recording device in her
classrooms if she has to excuse herself sost@tdoes not miss any portion of a lecturel) (
Finally, during her freshman year, Goldman lived in a dorm with a more private restroom than
the communal restrooms in most first-year housirgge id.)

In addition to Crohn’s disease, Goldman suffers from allergies and asthhdg. (
Goldman testified she is allergic to certain tyé trees, pollen, mold, dust mites, cockroaches,
cats, and dogs.ld.) Depending on the severity of thergy, Goldman experiences symptoms
ranging from “itchy eyes,” a “stuffy nose,” amdshes on her body to aphylactic shock that
needs to be treated with an EpiPerld.)( Goldman testified that she has not experienced
anaphylactic shock as a resulthefr dog allergy, but suffers from ellen eyes, throat closure, a
clogged nasal passageway, and rastiesn she is exposed to dogsSeqid.) Interestingly,
however, Goldman herself owns a dogd.)( For eleven years, Goldman’s family has owned a
Shih Tzu named Rocky.ld) Goldman testified that Rockjoes not exacerbate her allergies
because he is “hypoallergenic.ld) But she also advanced a seemingly conflicting proposition
that to keep her allergies at bay, her family lssl@pcky confined to the first floor of their home,
and to rooms without carpetld()

In mid-August 2017, when Goldman movedoirthe Chi Omega sorority house, she

noticed that her eyes were red and itchy, and that she was congedst@¢d.Gdldman also
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testified that she felt her throat and nasal passagnstricting when she was trying to sleep at
night, and developed a rash on her hands and cHelst. Goldman alleged that she developed
these symptoms from Cory’s mere presencth@Chi Omega house, despite the fact that she
attempted to avoid him “at all costs.'Se¢ id.) For example, Goldman claimed that she once
saw Cory sitting in the hall osile the sorority hoess mail room, and was resultantly unable to
go into the room to retrieve her mailld.j On another occasion, her roommate slept in another
sorority sister's bedroom. Id.)) Unbeknownst to Goldman, Cory had been in the woman’s
bedroom earlier, and when Goldman’s roomnraterned the next morning, Goldman had an
allergic reaction—likely, she spulated, due to the presenof Cory’s dander on her
roommate’s blanket.Seeid.)

But it is not lost on the Court that Entine wasthe witness standrfthe better part of a
day during the Preliminary Injunction hearing, wi@lory on her lap the entire time. Surely, if
Goldman’s allergies are triggered by Cory’s presence in the three-floor Chi Omega sorority
house, one could assume that Goldman, who tteelstand shortly after Entine, would have had
an adverse reaction to sitting in the same ctaiupied by Cory merely an hour earlier. Not so.
Goldman appeared symptom-free during her timehe witness stand and testified without any
visible duress for well over an hour.

According to Goldman, the anxiety causedHgy allergic reaction to Cory aggravated
her Crohn’s symptoms. Id.) Goldman therefore informed the sorority’s “house mom,”
members of the sorority’s executive board, and the Chi Omega house’s landlord, about her
allergy to dogs. See id) The landlord refeed Goldman’s complaint to Lissner, the

University’s ADA Coordinator.(ECF No. 1, 1 20.)



As the University employee with the authority to address Goldman’s complaint, Lissner
began his investigation. Firdte asked Entine and Goldman to submit information about their
respective medical corbns to his officewhich both did. $eeid.  21.) Lissnealso met with
both Entine and Goldman in person to discuss it@ton. (Hr'g Tr. Vol.1.) In his meeting
with Entine, Lissner discusseaabiding by the boundaries for Cory set forth by Chi Omega.
(Nov. 9, 2017 Prelim. Inj. Hr'g Tr(*Hr'g Tr. Vol. 1I").) Entine conveyed that her fellow Chi
Omega sisters told her that Goldman had questitme validity of Entine’s medical conditions
and disputed the necessity of having Cory. (Hr'g Tr. Vol. I.) Even so, Entine told Lissner that
she was willing to compromise—including limitir@ory to certain areasf the sorority house
and eating in isolation outside of the dining ardal.) (But despite these concessions, Goldman
told Entine that “one of [them] had to leave [B@ority house] and it [wa¥] going to be her.”

(1d.)

By contrast, Lissner got the impression dgrihis meeting with Goldman that she was
willing to remain in the sorority house with Cory “so long as there was minimal-to-no
exposure.” Id.) Goldman’s optimism that the sistasuld cohabitate ithe Chi Omega house
waned, however, when she observed Entineedéding the written guidelines for Cory’s
presence in the sorority housé&edHr'g Tr. Vol. 11.)

Lissner testified that, when he metthviGoldman, she objected to Chi Omega’s
modification of its no-animal policy and Coryfgesence in the sortyihouse, and sought to
minimize her exposure to CorySeg Hr'g Tr. Vol. I.) According to Lissner, because Goldman
presented to him “a constellation @dnditions that typically qualify as disabilities and said they

generated a need for separation from the,”dbg took her words as “a plain language



accommodation request.1d() In his meeting with Goldman, ¢sner did not ask if she owned a
dog or had exposure to other dogSee(d.)

At Ohio State, students with disabilities tially report their dishility to Disability
Services. $eeid.) When a student seeks an accommodatimnfirst step is for the student to
complete paperwork and participate in an interactive interview with a representative from
Disability Services. %ee id.) Disability Services keep®n file all “baseline medical
documentation” the students provide as well as information about students’ accommodations.
(Id.) This information is used to help generate letters to faculty members to inform them about
students’ accommodations.Se¢ id.) Student appeals of the denial of accommodations are
handled by Lissner’s office.S¢eid.)

Lissner acknowledged that Goldman’'s “request” was not documented, unlike the
accommodations she had previously sought forQrehn’s symptoms, which were on file with
Disability Services. Seid.) Rather, Goldman’s complaint was presented directly to Lissner—
and it was presented, in his opinion, as “a conflitidaesolved [between] two disability needs.”
(Id.) Because Goldman’s objection was lodgecdally to Lissner “at the dispute resolution
level,” it was not memorialized as an asuonodation request in Disability Services’
recordkeeping system.Sde id.) Lissner did not direct Goldman Disability Services after he
spoke with her, and he acknowledges that @ald never “explicitly requested a disability
accommodation from the modification that wasde at the Chi Omega house to allow Ms.
Entine and Cory to live there.”ld)) Lissner testified that he takes minimal case notes, and that
in this case, he believes his e-mail correspod with Entine and Goldman is sufficient to

show that Goldman requested an accommodatiSee id.)



In addition to his in-person meetings wiBoldman and Entine, Lissner reviewed both
women’s medical recordsSde id.) Nowhere in the three tters provided by Goldman’s
physicians (Prelim. Inj. Hr'g, Pl.’s Exs. 7, 10; De Ex. 5) does it state that Goldman cannot
reside in the Chi Omega house with Cory @tttemoving Cory from the Chi Omega house is
the only way to alleviate Goldman’s symptomsSee(id.; see also Hr'g Tr. Vol. I.) When
reviewing the lab results of Goldman’s most reécdtergy test (Prelim. Inj. Hr'g, Pl.’s Ex. 12),
Lissner saw that there were abmal levels of eleven differeatlergens in Goldman’s system—
including cat and dog dander, akmoaches, and dust mites.ld.f The level of dust mite
allergens in Goldman’s system was 11.60 kit one species, and 20.20 kU/L for another,
while the level of dog dander was 8.91 kU/ILd.X Lissner considered these other allergens, but
ultimately did not consider the possibility tha¢sle “environmental constants” were the cause of
Goldman’s exacerbated allergy symptom®cduse those variables were “minimally
controllable.” (Hr'g Tr. Vol. I.) Lissner did natontact Goldman’s allergist to confirm whether
a particular allergen was thewce of Goldman’s symptomsld))

In the final stage of his investigation, Lisswigited the Chi Omega sorority house to get
a “better understandingf the room usage, air flow, HVA&ystems,” etc. in the housdd.j He
also explored the possibility of one ofetrstudents moving to a different bedroom, but
determined that Goldman’s room was the optine@m in the house in terms of airflow, even

though it was not geographically as far as possible from Entine’sTd@se id.)

2 Goldman’s and Entine’s bedrooms are in separate vihgee second floor of the Chi Omega sorority
house. $ee Hr'g Tr. Vol. I.) At the time Lissner tourethe Chi Omega house, there were several free
bedrooms on the third floor of the hous&ee(id.)
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On October 4, 2017, Lissner issued a writtlrtermination in response to Goldman’s
complaint. According to Lissner, Entine and Go&h both “have needs that rise to the level of
disability under university policy and the Fair Housing Act,” and the “accommodation needs of
the two individuals are at odds.{Compl. Ex. A, ECF No. 1-1.)Because Lissner could not
identify a “pattern of limits on occupancy that both can agree would allow mutual habitation in
the house,” Lissner determinedath'the resolution for this ingsse is based on who secured
their lease first® (Id.) Lissner decided that whoever seslitheir lease second would have the
choice to move out of the Chi Omega housestay in the house without their accommodation.
Because Entine secured her lease after Goldstenhad to choose either to stay in the Chi
Omega house without Cory, or to move outee(id.) In his written determination and in
correspondence with Entine, Lissner referred toy@Gs an emotional support animal (“ESA”),
rather than acknowledging Cory’'sasiis as a service animalkeg, e.g., id.)

The University notified Entine on October 2)17, that its decision that she could not
reside in the Chi Omega soitygr house with Cory was final.(ECF No. 1 932.) Lissner
directed Entine either tgive up Cory or vacatie house by October 30, 2017d. { 33.)

Entine filed her Verified Complaint (ECFAN 1) and Motion for Temporary Restraining
Order (ECF No. 2) against ¢sner on October 26, 2018tinging claims for violations of the
ADA and the corresponding Ohio statute, the Faiusing Act (“FHA”), and Section 504 of the
Rehabilitation Act. The following day, the Cogranted Entine’s Motion for a TRO at the S.D.

Ohio Civil Rule 65.1 conference.Sde ECF No. 8.) The Court ek a hearing on Entine’s

% This “disability-neutral” means of determiningho was required to vacate the Chi Omega sorority
house is not enshrined in any of the University’#tem policies or procedures, and has been used only
once in the past by Lissnert®solve a similar situation.Sée Hr'g Tr. Vol. 11.)
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Motion for Preliminary Injunction (ECF & 10) on November 8-9, 2017, and the Motion is
now ripe for adjudication.
. LAW AND ANALYSIS
A. Standard of Review

The “purpose of a preliminary injunction is migreo preserve the relative positions of
the parties until a trial on the merits can be heldriiv. of Tex. v. Camenisch, 451 U.S. 390, 395
(1981). In light of its “limited purpose,” a preliminary injunction is “customarily granted on the
basis of procedures that are less formal andeewiel that is less complete than in a trial on the
merits.” Certified Restoration Dry Cleaning Network, L.L.C. v. Tenke Corp., 511 F.3d 535, 542
(6th Cir. 2007). Accordingly, a party need nobye her case in full at a preliminary injunction
hearing. Id.

When considering a motion for preliminary ingtion, a district courmust balance four
factors: (1) whether the movalés a strong likelihood of success the merits; (2) whether the
movant would suffer irreparable jimy without the injunction; (3Wwhether issuance of the
injunction would cause substantial harm to otharsl (4) whether the plib interest would be
served by the issuance of the injunctidde. Ohio Coal. for the Homeless v. Husted, 696 F.3d
580, 590-91 (6th Cir. 2012). These four congsitiens are “factors to be balanced, not
prerequisites that must be met.Certified Restoration, 511 F.3d at 542. Whether the
combination of the factors weigls favor of issuing injunctive relief in a particular case is left
to the discretion of the district couree Leary v. Daeschner, 228 F.3d 729, 739 (6th Cir. 2000).

B. EntinelsLikely To Succeed on the Meritsof Her Claims.
The ADA regulations require @hState to make reasonali®difications to its policies

in order to avoid discriminain on the basis of disabilitySee 28 C.F.R. § 35.130(b)(7). Among
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other things, the University must generally permit the use of a service ardnf35.136(a),
subject to several narrow excepiso (1) if the animal’'s presea would fundamentally alter the
nature of the University’'s seces, programs, or activities; (2)tiie animal would pose a direct
threat to the health or safety of others; or (3) if the animal was out of control or not housebroken.
Seeid. 88 35.130(b)(7)(i); 35.13B5.136(b). When analyzing tHdirect threat” exception, an
entity must perform the following inquiry:

In determining whether an individual posedir@ct threat to the health or safety

of others, a public entity must make amdividualized assessment, based on

reasonable judgment that relies on cotrenedical knowledge or on the best

available objective evidence, to ascertdive nature, duration, and severity of the

risk; the probability that the potentiainjury will actually occur; and

whether reasonable modifications of p@s; practices, or procedures or the

provision of auxiliary aids or services will mitigate the risk.
Id. 8 35.139(b). Further, the U.S. Departmentostice’s guidance for interpreting the ADA
regulations states thatllergies and fear of dogs aretnalid reasons for denying access to
people using service animalsSe¢ ECF No. 10, Ex. A (“DOJ Guidance”), at 2.)

Under the ADA, a service animal is defined‘asy dog that is individually trained to do
work or perform tasks for the benefit of ardividual with a disability.” 28 C.F.R. § 35.104.
Because Cory is specifically trained to climb Bntine’s torso during a panic attack, he meets
the definition of a service animal under the ADA.

In granting Entine’s Motion for a TRO, th@ourt found that Lissnetid not perform the
proper inquiry under the ADA befopresenting Entine with the deasi either to vacate the Chi

Omega house or live there without Cory. Ofulder evidentiary record, this finding remains

sound.

* The Department of Justice’s Guidance on the A®dlicitly identifies “calming a person with Post
Traumatic Stress Disorder (PTSD) during an anxié¢tyck” as a type of task that service animals are
trained to perform. See DOJ Guidance at 1.)
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As a threshold issue, however, the Court questions whether Goldman ever sought a
reasonable accommodation that would trigger sachinquiry. It is Lissner’s position that
Goldman’s presentation of theonstellation” of her symptomand her desire to minimize
contact with Cory constituted a requést a reasonable accommodation under the ABe (
Hr'g Tr. Vol. 1), requiring him to resolve aoaflict between two disabt students who require
incompatible accommodations. Entine believes that Lissner’s framing “misconstrues the issue.”
(ECF No. 10 at 3.) According to Entin&his case implicates only one accommodation or
modification of policy: [her] request teave her service dog the house.” Ifl.) Goldman did
not request an accommodation; rather, she obje¢otédte modification of the Chi Omega’s no-
animal policy. £eeid.)

The Court agrees with Entine. The ADA by means requires a disabled individual to
use the words “reasonable accommodation” in making such a red@edteeds v. Potter, 249
F. App’'x 442, 449-50 (6th Cir. 2007)But nor does the ADA requirthan individual with a
disability shall receive all possible aeoeomodations for his or her disability—the
accommodations must be “reasonable” and spadii tied to an existing medical condition.
See id. Indeed, this is why indiduals with disabilities muggo often through the interactive
process multiple times to request new accommodations for evolving symptomology.

Upon enrolling in Ohio State, Goldmanfonmed the University about her Crohn’s
disease and specifically requested and reckiparking, first-year housing, and academic
accommodations. (Hr'g Tr. Vol. 1.) Disability 8&g&ces has a record of these accommodations.
(See id.) But with regard to Cory, rather thaequest an accommodation to alleviate his
purported exacerbation of her Crohn’s sympto@sldman objected to his presence in the Chi

Omega house. In other words, once Chi Omega modified its no-animal policy to accommodate
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Entine, a new status quo waseated—a status quo which I@man must have sought an
accommodation to alter. Furthermore, Lisstestified that this purported accommodation
request came to his attemm at the “dispute resolution” stageat he did not direct Goldman to
reiterate this request to Dlsaty Services and document, iand that he never informed
Disability Services of tis accommodation requestSeé Hr'g Tr. Vol. 1.)

Regardless of how Goldman’s objection torf’® presence in the Chi Omega house is
characterized, i.e., even assumiagguendo, that Goldman requested an accommodation, Entine
still is likely to succeed on the merits of her AlzRaim in light of Lissner’s failure to perform
properly a “direct threat” analysis under the statute determining whether Cory is a “direct
threat” to Goldman’s health, Lissner was required to make:

anindividualized assessment, based on reasonable judgment that relies on current

medical knowledge or on the best available objective evidence, to ascertain: the

nature, duration, and severity of the rigthe probability thathe potential injury

will actually occur; and whether reasonable modifications of policies, practices, or

procedures or the provision of auxiliaaids or services will mitigate the risk.

Id. 8 35.139(b) (emphasis added). In contrast 8sher's assertion that he is not permitted to
compare Entine’s and Goldmandsabilities and instead mukiok to a “disability-neutral”

metric for determining which student taccommodate, the plain language of the ADA
regulations dictates otherwiselissner was required to conduan assessment of Goldman’s
disability and make a reasonable judgmentedaon all of the evidence, whether Cory’s

presence in the Chi Omega house was such a threat to Goldman’s health that, in essence, her

disability overrode the ADA’s defauttosition to allow service animals.

® Lissner acknowledged that Cory is neither not housebroken nor out of ceegrelr’g Tr. Vol. 1), and

thus whether Cory would pose a “dirdbteat” to the health or safety of others is the only potentially

applicable exception to the ADA’s general allowance of service animals as a reasonable accommodation.
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Lissner himself admits that he did not perfardirect threat analysis. (Hr'g Tr. Vol. I.)
Rather, he performed what he coinednaodified direct threat analysis.” Id) That is, he
determined that Goldman did not have anaphyasitock as a result of her dog allergy, and
therefore deemed it unnecessary to remove imaegliher or Cory from the Chi Omega house.
(See id.) And while Lissner reviewed medical eviden it is hard to say that he came to a
reasonable judgment, as none of the evidehosvs that it was Cory that caused Goldman’s
increased Crohn’s symptoms.

Goldman’s own testimony was that she hasvag of knowing what causes the “flares”
in her Crohn’s symptoms. S#e id.) She has suffered “flaresthile at home in Long Island,
New York; during her freshman year of collegeOhio State; and while studying abroad in
London. (d.) And Goldman has not ewm testified that Conhimself causes her Crohn’s
symptoms to “flare.” Rather, she claims that dmiety she experiences as a result of her
allergic reaction causes the increased symptorise id.) Indeed, it appears that anxiety is a
common denominator in the flare-ups of Golth’s Crohn’s symptoms—as evidenced by her
experiencing “flares” during the undoubtedly stressful times of stactitigge and living in a
foreign country. Perhaps Goldman was anxida@uastarting a new school year and living in a
sorority house with her new soity sisters and this anxiety, theer than Cory, worsened her
Crohn’s symptoms. Even if Goldman were abdetie her anxiety to Cory, however, the
underlying analysis remains unchanged, because: (1) Goldman did not request an
accommodation for anxiety; and (2) anxietysuking from the presence of a dog is not a

justification for denying an inglidual access to a service anifialSee DOJ Guidance at 2.)

® «“Allergies and fear of dogs are not valid reastorsdenying access or refusing service to people using
service animals.” (DOJ Guidance at 2.)
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Also, the lab results from Goldman’s aligrtesting show abnormal levels of multiple
allergens in her system—including cockroaches dust mites—two allergens very likely to be
present in a sorority house amy campus housing. (Prelim. Inj.rig, Pl.’s Ex. 12.) Lissner did
not rule out these other allergens as aggrav@t@oldman’s Crohn’s, nor did he confirm with
her allergist that the dog dander was the causarfagHr’'g Tr. Vol. I.) None of the medical
documentation submitted by Goldman states thay @othe cause of Goldman’s aggravated
Crohn’s symptoms. (Prelim. Inj. Hr'g, Pl.’s Exs.IQ; Def.’s Ex. 5.) In short, there is a gaping
hole in Lissner’s case: the nexus between Goldenaorsening symptoms and Cory’s presence
in the Chi Omega house. Withoestablishing causationt, is impossible to say that Lissner
performed the rigorous “direct thréanalysis required by the ADA.

Furthermore, Lissner did not thoroughly ex@ other alternatives to removing Cory
from the Chi Omega house—particljarin light of the fact thatnone of the medical
documentation suggested that Goldman could urader any circumstances, reside in the same
house as Cory.

Because Lissner did not conduct the prop@etd threat” analysis required by the ADA,
Entine is likely to succeed on the merits of ABYA claim. While the Court certainly takes issue
with Lissner’s use of an arbitsgr‘disability-neutral” standard #t is conspicuously absent from
the University’s written policies and proceduriés)jeed not even address the complicated issue
of how correctly to address competing, incompatible accommodations. Because Lissner did not
determine that Cory was the cause of Goldmaymptoms, he did not properly conduct the

“direct threat” analysis. Cory is therefore rstbject to any of the nm@w exceptions to the
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ADA'’s general rule permitting semme animals. Accordingly, the first factor weighs heavily in
favor of granting an injunctioh.
C. Entine Will Suffer Irreparable Harm in the Absence of an Injunction.

The second factor the Court must consider &dsors Entine. Wheras here, a plaintiff
seeks injunctive relief to prevent the violationaofederal statute that specifically provides for
injunctive relief (as the statutes at issile), she need not show irreparable hardordan v.
Greater Dayton Premier Mgmt., 9 F. Supp. 3d 847, 862 (S.D. O2014) (citation omitted). But
even so, Entine has shown she will suffer irrelpiar&darm because, in tladsence of injunctive
relief, she will either be forced to move aitthe Chi Omega house or live in the house without
Cory. And if she does choose to move outh& house and her room is re-rented to another
sorority member, she will not belalto return to the house tiie Court ultimately rules in her
favor. See Chapp v. Bowman, 750 F. Supp. 274, 277 (W.D. Mich990) (finding that plaintiffs
demonstrated they would suffer irreparable injd@ithey sold property to an innocent purchaser
in the absence of a preliminary injunction, because they could not undo the sale). Moreover, as
Vice President of the Chi Omega sorority, Entineeguired to live in theorority house. Thus,
if Entine moves out of the house, she could lbse position as an faider in the Chi Omega
sorority.

Lissner asserts that Entine’s arguments regarding irreparable harm are meritless because:

(1) she has sued only Lissner individually, wihas no authority ovehousing assignments in

" The parties’ focus in their briefing and atetfPreliminary Injunction hearing was largely on the
likelihood of Entine’s success on the merits of her AB&m, as the ADA has the highest standard: only
service animals are deemed a reasonable acconiorodader the ADA. Under both the Fair Housing
Act and Section 504 of the Rehabilitation Alsgwever, ESAs qualify as reasonable accommodations.
See Overlook Mut. Homes, Inc. v. Spencer, 666 F. Supp. 2d 850, 859-61 (S.D. Ohio 200@jzen v.
Grand Valley State Univ., 902 F. Supp. 2d 1038, 1047 (W.D. Mich. 2012). Thus, if Entine is likely to
prevail on her ADA claim, there is a substantiatlikood that she will succeexh her claims under these
less demanding statutes.
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the Chi Omega house, which are exclusively withe purview of Chi Omega and ZACO [(the
landlord for the Chi Omega house)]; and (2) Lissres been unable to confirm that Entine is the
Vice President of Chi Omega, atitere is no evidence ithe record that, @n if Entine is the
Vice President, she has sought a reasonabt@ranodation through the organization’s policies
that would allow her to serve as an officertle sorority while not living in the Chi Omega
house. (ECF No. 14 at 12.)

But at the Preliminary Injunction hearing, Entesablished that shedsirrently the Vice
President-elect of Chi Omega, and that her tasractive Vice President will begin in Spring
2018. (Hr'g Tr. Vol. I.) Further, Entine testifiethat she discussed witfeveral members of the
Chi Omega executive board the possibility of senas Vice President-elect and Vice-President
without living in the sorority house, but thitis would not be possible without rewriting the
sorority’s bylaws—an option that Chi Oneg President was unwilling to entertairgedid.)

As for Lissner's argument that he has nehatty over the housing assignments in the
Chi Omega sorority house, it is somewhat dismgpus. While ZACO is an independent third-
party lessor, the record reflects that ZA@Bd Chi Omega both reached out to Lissner for
assistance to resolve the impabstween Entine and GoldmanSe¢ Hr'g Tr. Vol. I-1l.) This
makes sense, given that Lissner is the Unity¢ssADA Coordinator, ad ZACO is required to
comply with the University’s disability andiscrimination policies in order to provide on-
campus housing. And Lissner himself acknowledgasHhh is the Univeity employee with the
authority to resolve disability-related conflia@sd that he is the one who ultimately made the

decision to revoke Entine’s service animal accommodatiSee Hr'g Tr. Vol. |.)
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In light of the fact that Entine has showmat she will suffer irreparable harm in the
absence of an injunction—without being legaguired doing so—this faat weighs heavily in
favor of granting a preliminary injunction.

D. TheBalance of Harm and the Public Interest Weighsin Favor of Granting an
Injunction.

The final two factorsthe balance of harm and the pubhterest, likewise favor Entine.
First and foremost, the existence of statusesh as the ADA, Fair Housing Act, and
Rehabilitation Act “reflects thdact that there is significant public interest in eliminating
discrimination against individuals with disab#s and that this interest is furthered by
appropriate injunctive relief.”Sdlers v. Univ. of Rio Grande, 838 F. Supp. 2d 677, 688 (S.D.
Ohio 2012) (internal quotation marks and citationtted). And Entine correctly points out that
agency regulations that “explilgitrequire public entities to modify policies to permit service
animals with only narrow exceptions reiteratkat requiring entities to allow service animals
serves the clear public interest.” (ECF N@. at 10.) Put anothevay, Congress has spoken
through the enactment of the ADA and its regulations that there isaa plblic interest in

allowing access to service animals.

Second, while the Court does not intend to minimize the difficulty Goldman faces by

living with Crohn’s disease, allergieand asthma, she has simply not established that it is Cory’s

presence that causes her harm. In fact, Bafds coexistence with Cory in the Chi Omega
house since August—in addition ker apparent lack of allergieaction to Cory during her
testimony at the Preliminary Injunction hearingaggests that Goldmanadlergies are not so

severe as to outweigh theegumption favoring the use of service animals under the ADA.
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The University’s “vested interest in applying their policies equally and fairly, particularly
those policies that affect studentgh disabilities,” is an important one. (ECF No. 14 at 14.)
But this puts the cart before the horse. Betbee University can apply its policies equally to
two students with disabilities who have requesteztoncilable accommodations, the University
must be certain that: (1) th&udent has properly requested astommodation; and (2) that
accommodations are indeed irreconcilable. Part and parcel of the second task is properly
performing the direct threat analysis and dsthing that one studentaccommodation is indeed
the cause of the aggravation o thther student’s disability.
Accordingly, the third and fourth fact®rweigh in favor of granting a preliminary
injunction.
I[II.  CONCLUSION
For the reasons set forth above, the CARANTS Entine’s Motion for Preliminary
Injunction. Lissner and all thoseting in concert with him, oluding the University, are hereby
enjoined and restrained from removing EntineCary from the Chi Omega sorority house or
taking any adverse actionaigst her if she remains in theudse with Cory. The injunction will
remain in effect through the Court’s firdecision on the merits of the case.

IT ISSO ORDERED.

s Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

Dated: November 17, 2017
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