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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
CHRISTIAN L. DAVIS,
Plaintiff, . Case No. 2:1¢v-995
- VS - Judge Sarah D. Morrison
Magistrate Judge Elizabeth Preston Deavers

COMMISSIONER OF SOCIAL

SECURITY,

Defendant.

OPINION AND ORDER

Christian Davig“Plaintiff”) brings this action under 42 U.S.C. 88 405(g) and 1383(c)(3)
for review of a final decision of the Commissioner of SoSeturity(“Commissioner”) denying
his application for 8pplemental Securitjncome(*SSI”). This matter is before the Court on the
Plaintiff’'s Objection (ECF No20) to the Report and Recommendation (R&R) issued by the
United States Magistrate Judge on January 16, 2020 (ECF Noed®mmending that the Court
overrule Plaintiffs Statement of Errors and affirm the Commissioner’s decision. For the reasons
set forth below, the CouBUSTAINS Plaintiff's Objection, ADOPTS in part andREJECTS in
part the Magistrate JudgeR&R, andAFFIRMS in part andREVERSES n partthe
Commissioner’s decisiof.he case IREMANDED to the Commissionaunder the Fourth
Sentence of 42 U.S.C. § 405(g) for proceedings consistent with this Opinion.

l. BACKGROUND
A. Procedural History

On August 19, 201 Rlaintiff's mother filed an application f@SI benefiton Plaintiff's

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2017cv00995/207970/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2017cv00995/207970/22/
https://dockets.justia.com/

behalf (R. at 69)At that time,Plaintiff was 15 years oldld. at 57).Plaintiff's claims were
denied initially onNovember 16, 2011, and upon reconsideration on February 29, RDE. (
89-95, 99-106). Following a heariragministrative law judge (“ALJ") James B. Griffith issued
a decision finding that Plaintiff was not disabled on May 16, 20d3a{ 10-25).Plaintiff turned
eighteeron January 27, 2014d( at 175).The Appeal€ouncil subsequently denied review and
adopted the ALJ’s decision as the Commissioner’s final decision on August 21, 180a81¢

5).

Thereatfter, Plaintiff filed a civil action in this Court (Case No. 2%4909) andhe
Court remanded the cabackto the Appeals Councilld. at1567-69). On October 23, 2015,
the Appeals Council vacated and remanded ALJ Griffith’s decidids). The case was then
assigned to ALJ Edmund Giorgione who held a hearing on February 3, RDH.1438.
However, because ALJ Giorgione passed away before issuing a decision, anothgniesri
held by ALJ Timothy Gates on August 2, 2016.)( On September 1, 2016, ALJ Gates issued a
decision finding that Plaintiff was not disabled either prior to or since attaining add.Z8. (
1438-66). The Appeals Council denied Plaintiff’'s request for review and adopted tise ALJ’
decision as the Commissioner’s final decision on September 18, Alat 1281-84).

Plaintiff filed this case oNovember 15, 2017 (ECF No. 3), and the Commissioner filed
the administrative record alanuary 26, 2018 (ECF No). ®laintiff filed a Statement of Specific
Errors (ECF Noll), andthe Commissioner responded (ECF No. Of)January 16, 2020, the
Magistrate Judge issued her Report and Recommendation. (ECF No. 19). After a thorough
analysis, the Magistrate Judge recommended affirming the Commissionedssabitity
findings. On January 3@Q0, Plaintiff timely filed an Objection to the Magistrate’s R&R. (ECF

No. 20. The Commissioner filed a brief Response on February 3. (ECF No. 21).
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B. Relevant Record Evidencé
1. Hearing Testimony

Plaintiff, represented by counsel, appeared and testified at the February 3, 2016
administrative hearing before ALJ Giorgiodd.the time of the hearing, Plaintiff was 20 years
old. (R. at 1481). Plaintiff testified thatigraines and arthritis are the primary ailments that
prevent him from being able to workd(at 1482). According to Plaintiff, he sufédrom
migraines constantly arfthspain in his back and all of his jointsd(at 1482—83)He testified
that if the pain is bad enough he uses a cane or walker, and the pain tends to get worse depending
on the weatherld. at 1483) Plaintiff testified hat he can sit for 35 minutes at a time and stand
and walk for 25—-30 minutes before he needs toldi). The most he can lift is 17 poundsl.).
Plaintiff stated that he has difficulty with stairs, has sensitivity to light andds and has
difficulty focusing. [d. at 1484). He does not “really like being around folks because of [his]
pain.” (Id.). Plaintiff also complained of problems with his visioldl. @t 1485).

Plaintiff testified that he can dress himself, although it takes tich¢. Ke isable to
shower or bathe himself, but sometimes he needs help getting out of the shibyvéte (does
not have a driver’s license because he is “prone to passinglduat {485-8). Plaintiff
testified that he cannot cook well, and he tends to forget about laundry, but he can wash dishes a
few at a timealthough he does have trouble gripping objettis.af 1486, 1492)Plaintiff also
testifiedthathe is often nauseous, which has gotten worse since starting infusions at Nationwide

Children’s Hospital. I¢. at 14889.

! Since Plaintiff does not object to the Magistrate Judge’s recommenéattorhis first
contention of error, the relevant record evidence encompasses only that whichftemes a
Plaintiff attained the age of majority.
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Plaintiff testified that he graduated high school with mostly C’s and [@'sa 1487). He
“had to miss so much school that [he] had to attend summer school” and was nearly held back.
(Id.). According to Plaintiff, he “started spiraling in depression” after the death of his
grandparentsld. at 1489). Plaintiff stated that prior to his grandfather’s death, he acted as one
of his primary caregiversld. at 1495). Plaintiff elaborated that this meant he “tried takarg
of him for more than a month(ld.). Plaintiff stated thadluring that timeéhe attempted to change
and washis grandfather, but he would throw his back out trying to pick him up and ended up
having to call his mother to help himid(at 1495-96). Rintiff testified that [tjhere are some
days where it is physically impossible for [him] to get out of [his] bdd.”dt 1490).This
occurs approximately four times a week on averdde. Plaintiff testified that because he only
sleeps three to fourours a night, he often sleeps an hour during the tthyat(1494-95). He
spends most of his days lying dowtd. @t 1495).

Vocational Expertynelle Hall (“VE”) also testifiedAlthough Plaintiff had previously
worked at a car wash pdrine for a month and half, he had to leave the job due to his “ailment.”
(Id. at 1482). As a result of this very brief work history, ALJ Giorgione concluded thattiasre
no past relevant workld.). The ALJ proposed a hypothetical to the VE, whiitited Plaintiff
to lifting and carryng 20 pounds occasionally and ten pounds frequently, constantly bilaterally
reaching, frequently bilaterally handling and fingering, standd#gminutes at time for two
hours? walking 30 minutes at a time for two hwsui siting 60 minutes aftime for four hours,
and occasionally bendingrouchng, crawing, andclimbing steps and ladderdd(at 1497-98).

The VE testified thatinder these conditions, Plaintiff could perform sedentary jobs, including

2 These parameters encompass a typical gt workday.
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addresser, table worker, and assemblérat 1498). However, Plaintiff could not sustain
employment withanadditionaltwo 15-minute breaks per day, outside of the 30-minute lunch
and two 15-minute brealkgpically allotted (Id. at 1500)Similarly, if Plaintiff requiredregular
breaks requiring a quiet, dark setting wheretad liedown,or was regularly tardythe VE
testified that those limitationsould be work preclusiveld. at 1500-01L

When asked to alter thg/pothetical to Plaintiff also missirigss than five days of work
per month, the VE testified that “anything more than one day off per month would be work
preclusive, up to four or five times per yédid. at 1498-99). When asked to alter the original
hypothetical to limit Plaintiff to work in relative isolation, the VE testified that the Plairdiffct
still do the same three identified sedentary jolas.at 1499). When asked to keep the same
hypothetical but Plaintiff would not be able to maintain an eight-hour workday or a 40-hour
workweek because of an inability to maintain attention and concentration, the WiEdekat
no work would be available to Plaintifid(). Similarly, if on a montkito-month basis Plaintiff
had one unscheduled absence and one unscheduled tardiness, Plaintiff could not sustain
competitive employmentld. at 150).

Plaintiff, represented by counsel, appeared and testified at the August 2, 2016
supplemental administrative hearing before ALJ Gates. Plaintiff testifietlithebnditions
worsenedsince the Featnary hearing.lfl. at 1510). He elaborated tha of May orJune, hénad
beengetting infusions once a weélr pain and inflammationyhichare “almost unbearable.”
(Id. at 1510, 1514). Further, it is hard for him to get up during the day and he has migraines and
back pain constantlyld. at 1510. Plaintiff also testified that since tlk&ebruary hearing, the
vision in his left eye had gotten significantly worse anthd@ beerdiagnosed with ptosisld).

Vocational Expert Lynn&aufman also tedied at the supplemental hearing. The ALJ
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asked the VE to alter the original hypothetical proposed at the February hearing to include
occasional interaction with supervisors and co-workers and no contact with thd gabkca
(Id. at 1517-18). The VE s#fied that there would be some light jobs you could do as well as
some sedentaryhcluding the jobs identified at the February heariidy. 4t 1518—-19)When
askedo alter the originahypothetical so that Plaintiff would be off task more than 10%hef
time, the VE testified that Plaintiff would be unable to sustain competitive wdrlat(1520). In
contrast to VE Hall's testimony, VE Kaufman did not believe that an extra 30 minwdagyof
breaks wouldhecessarily bevork preclusive.Ifl.). However, she did acknowledge that most
competitive work does not provide a place to lie down during brelakst(1521).

2. Hospital Records

Since 2011, Dr. Charles Spencer at Nationwide Children’s Hobpisahcted as
Plaintiff's treatingrheumatologist.Ifl. at495). In February 2014, Dr. Spencer saw Plaintiff for
back, hip, and knee pain, headaches, and dizzifidsat 1998). Dr. Spencer noted that the
combination of arthritis and fibromyalgia is diffic@dhd recommended Plaintiff continue
Orertia infusions since Plaintiff reported they were helping even though not tdllat (1998
99). In August 2014, Dr. Spencer noted that Plaintiff “knows the Orencia works” although
Plaintiff still suffered from bad headachekl. @t 2007). Dr. Spencer also noted that Plaintiff was
“overall better” and that he had graduateahf high school.Ifl. at 2008).

On January 14, 2015, Dr. Spencer saw Plaintiff for a follow-up visit and noted that
Plaintiff had been better over tpast18 months “but not good enoughld(at 2017). He noted
that Plaintiff's knees, ankles, and back still hurt and that he had been trying tpavetikne at
a car washbut was not successfuld(). Dr. Spencer also noted that Plaintiff's grandfather was

ill and that it was having an effect on hirtd.J. Dr. Spencer changed Plaintiff's infusion
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medicationto Actemra after assessing that Plaintiff was 50 to 60 percent where he needed to be
“but not there.” [d. at 2018). Plaintiff had also developed psoriasis due to the infusionsin

April 2015, Dr. Spencer saw Plaintiff and noted that'overall feelslightly bettet and was

more mobile put Plaintiff wasstill having back and knee pain and migraineshad gotten

worse (Id. at 2027). Dr. Spencer noted that Plaintiff's grandfather and uncle passed away in the
past month and that “[Plaintiff] was a primary caregiver for grandfather™laad difficulty

finding work since his death(1d.). Dr. Spencer concluded that Plaintiff's arthritis eatter

but that depression was clear given the recent deaths in Plaintiff's fachilsgt 2030)He also
stressed that Plaintiff needed to wear his glasses, as this was likelybaxiagehnis migraines.

(Id.). Dr. Spencer prescribed a trial of SSRedication and gave Plaintiff a referral to talk

therapy. [d.).

On July 15, 2015, Dr. Geoffrey Heysubmitted a letter noting Plaintiff's diagnoses as
“chronic daily headaches, chronic fibromuscular pain, fiboromyalgia, and chronic faiiguat
2058. Dr. Heyer had been treating Plainiiffhis Headache and Pain Clinic at Nationwide
Children’s Hospital since February 201Rl1.). He opinedhat Plaintiff's combination of
depression and chronic pain “can lead to severe disabilitly)” He also opied that Plaintiff
“has asubstantial disability burden and very poor quality of life as a consequelack.” (

In September 201R)r. Spencer saw Plaintiff and noted that his arthritis was still bad in
his back, fingers, hips, knees, and ankles and that the infusions were helping “but notidreat.” (
at 2040). Dr. Spencer recommended that Plaintiff continue infusions and start injemtioips f
knee, and ankle paind( at 2041). On November 19, 2015, Dr. Spencer noted that Plaintiff's
arthritis wasslightly better, but Plaintiff's mood was lowd( at 2052) Dr. Spencer started

Plaintiff on Zoloft for mood elevation and recommended Plaintiff continue infusikohs. (
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On January 21, 2016r. Spencer saw Plaintiff and noted that Plaintiff repontedvas
“doing badly” with a lot of joint pain.I¢l. at 2110). He noted that the infusions were helping but
only for two weeks, and Plaintiff was “staying in bed all daid”)( Dr. Spencer noted that
things were “way out of control” arqatescribed Plaintiff IV treatment and referred him to a
psychologist. . at 2112). The next daypr. Spencer submitted a lettesting Plaintiff's
diagnosis as “chronic arthritis due to Juvenile Idiopathic Arthritis’rengarkedhat Plaintiff
was alsadeveloping spondyloarthritisld; at 2057). He opined that Plaintiff “has improved, but
he remains patrtially disabled” for the following reasons:

1) He has trouble standing for an extended period of time due to his back and other

joint pain.

2) He hadifficulty walking any distance.

3) He cannot bend over well or frequently.

4) He has joint pain that may be distracting at times doing tasks while sitting and

standing.
5) He may miss work days or arrive late at times due to his illness.

(1d.).

In March 2016, Dr. Spencer noted that Plaintiff was still having “lots of back pain and leg
pains” but the infusions were helping more than anything elséthadstill pain can be bad
(Id. at 2121)He also noted that Plaintiff's labs wegeod,but that Plaitiff needed help with
Midrin for headachesld. at 2122). Dr. Spencer recommended that Plaintiff continue infusions
andreferred Plaintiff toa painclinic. (Id.). On May 19, 2016, Dr. Spencer saw Plaintiff for a
follow-up visit and noted that his pain svavorse following a car acciderfld. at 2132). Dr.
Spencenoted that Plaintiff had not yet been able to see a pain doooecommended weekly
IV medication and continuing to get infusioatsan increased dosadhl. at 2132—33 Dr.

Spencer also ordered back and pelvis x-rays, which came back nodmet 2133, 2147).



3. Medical Source Statements

On July 24, 2019)r. Spencecompleted a medical source statemé&arting with
Plaintiff's physical limitationsPr. Spencer pined that Plaintiff could lifone tofive pounds
constantly six to ten pounds frequently, and 11 to 20 pounds rarédly.at 1695). He opined that
Plaintiff could frequently reach and finger with both arms, frequently handle witlghtshand,
and occasionally handle with his left hand. &t 1695-96). In an eight-hour workday, Dr.
Spencer opined that Plaintiff could stand for a total of four hours, 45 minutes at a tikngrwal
a total of two hours, 45 minutes at a time, and sit for a total of five hours, 60 minuteseat a t
(Id. at 1696). He also opined that Plaintiff could frequently bend and crawl, occasionally squat
and slowly climb steps, buererclimb ladders.Ifl.). Plaintiff could not use foot controls but
could reach above shaldr level. [d. at 1696—-97). According to Dr. Spencer, due to his severe
pain,Plaintiff's conditionwaslikely to deteriorate if placed under stress associated with a job,
and hewaslikely to have unscheduled absences from work five or more days a mdnét. (
1697).

Moving to Plaintiff's mental limitations, Dr. Spencer did not note any social intemactio
limitations. (d. at 1698). He opined that Plaintiff wouygnerallyhave mild limitations
regardingsustainecconcentration and persistence dupdo), and moderate limitations
regarding his ability to perform at production levels expected by most empldgeed. 1699).

Dr. Spencer opined that Plaintiff would have mild limitations responding appropriately t
changes in a work setting and being aware of normal hazards and taking necessargsecaut
(Id.). He opined that Plaintiff would have moderate limitations remembering locatiorslayor
procedures and instructions, and tolerating customary work presédres 1699—70 Dr.

Spencer noted that stress and unscheduled absences at workevikedly, which could be

9



distracting and limiting.I¢l. at 1700). This assessment was based on Plaintiff’'s diagnosis of
juvenile arthritis. [d. at 1697.

Six months laterw January 14, 2016, Dr. Spencer completed a second medical source
statementDr. Spencer opined that Plaintiff could lift onetém pounds constantly, 11 to 20
pounds occasionally, and 21 to 50 pounds rarklya 1883). He opined that Plaintiff could
constantly reach with both arms, and frequently handle and finger with both armsibaats (
1883-84). Plaintiff's postural limitations in an eighbur workday did not change, except he
could now only walk for two hours, 30 minutes at a tinek. &t 1884). Dr. Spencer opined that
Plaintiff could occasionally bend, crouch, squat, crawl, and climb steps and lddders (

Plaintiff could now use foot controls and could still reach above shoulder lieNelD.

Spencer still opined that Plaintiff’'s conditiaraslikely to deteriorate if placed under stress
associated with a job, but he now opined that Plaintiff was likely to have unscheduled absences
from work less than five days a monthd. (at 1884—85).

With regards to Plaintiff sipdatedmental limitations, Dr. Spencer opined that Plaintiff
would have mild limitations during general social interactiolus.at 1886). He still opined that
Plaintiff would generally have mild limitations regarding sustained conceartratid persistence
due to pain, and moderate limitations regarding his ability to perform at production levels
expected by most employertd.(at 1887). But Dr. Spencer now opined that Plaintiff would only
have mild limitations responding appropriately to changes in a work setting and tolerating
customary work pressuresd(at 1887—88)The new assessment was based on Plaintiff's
diagnosis of juvenile arthritis and fiboromyalgi&d.(at 1885.

C. The ALJ’s Decision

The Magistrate Judge accurately described the ALJ'sidaciSeeR&R, 17-19 ECF
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No. 19). At step four of the sequential procétise ALJ set forth Plaintiff sesidual functional
capacity (“RFC”)* as follows:

Since attaining age 18, [Plaintiff] has had the residual functional capacity to
performsedentary work as defined in 20 CFR 416.967(a), except he can lift and/or
carry 20 pounds occasionally and ten pounds frequently, handle and finger
frequently, stand 45 minutes at a time and two hours total in workday, walk 30
minutes at a time and two hsuotal in a workday, sit for 60 minutes at a time and
four hours total in a workday, and occasionally bend, crouch, crawl, and climb.
From a mental standpoint, he is able to occasionally interact with supervisors and
coworkers but must avoid contact witie generapublic.

(R. at 1460.

In arriving at Plaintiff's RFC, the ALJ found Plaintiff's testimony regagdihe intensity,
persistence and limiting effects of his symptoms to be not entirely consistent&vibjective
findings of therecord. {d.). The ALJ gave “significant weight” to Dr. Spencer’s January 2016
medical source statemeautd “little weight” to his July 201Bedical source statemeid. at
1462). However, the ALJ did not give Dr. Spencer’s 2016 assessment controlling weight.
Noting Plaintiff's long treating relationship with Dr. Spendég ALJexplained his reasoning
as follows:

His later assessment, when he had the experience of having treated the claimant for
a longer period, is more consistent with the abmwamarzed evidence that
documents persistent reports of musculoskeletal tenderness that would ejfectivel
limit the claimant to sedentary work with occasional postural activities and frequent
fingering and handling. However, the abetenmarized treatment recoeshd
reported activities of living are not consistent with the alleged intensity of
symptoms and limitations to support Dr. Spencer’s opinion that the claimant’s
condition would likely deteriorate under stress, that he would be distracted from
completing tasks, or that he would likely to have excessive absences from work . .
. Accordingly, | cannot give Dr. Spencer's more recent assessment controlling
weight.

3SeeR&R, fn.2, ECF No. 19.
4 A claimant’'s RFC is an assessment of “the nflos}can still do despitghis]
limitations.” 20 C.F.R. § 404.1545(a)(1).
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In July 2015, Dr. Spencer indicated only mild or no impairment to mentalwork
related abilies except for moderately impaired abilities to perform at production
levels expected by most employers and to tolerate customary work pressures, which
Dr. Spencer suggested was due to physical conditions, not due to mental
impairment (Exhibits 29F and 30F). Dr. Spencer concluded that the claimant would
have up to five days of absences per month due to mental impairment. In January
2016, Dr. Spencer made a similar assessment, except he indicated only mildly
impaired ability to tolerate customary work press (Exhibit 35F). As Dr. Spencer
is not a mental health giessional and the abogemmarized record does not
document significant, persistent ongoing deficits supporting modaratations
in the functional areas indicated, or excessive work absdrgies,this assessment
no significant weight.
Relying on both VE’s testimony, the ALJ determined that Plaintiff could perform a number
of unskilled sedentary jobs that exist in significant numbers in the national ecodbray1465).
He therefore concluded that since attaining age 18, Plaintiff was not disabled hen@srctal
Security Act. [d.).
Il. STANDARD OF REVIEW
If a party objects within the allotted time to a report and recommendation, the Court
“shall make ale novodetermination of those portions of the report or specified proposed
findings or recommendations to which objection is made.” 28 U.S.C. § 636@p€&lylsd-ed.
R. Civ. P. 72(b). Upon review, the Court “may accept, reject, or modify, in whole or in part, the
findings or recommendations made by the magistrate judge.” 28 U.S.C. 8§ 636(b)(1). The Court’s
review “is limited to determining whether the Comssioner’s decision ‘is supported by
substantial evidence and was made pursuant to proper legal standzaltysv’ Comm’r of Soc.
Sec.594 F.3d 504, 512 (6th Cir. 2010) (quotiRggers v. Comm’r of Soc. Set86 F.3d 234,
241 (6th Cir. 2007))see alsat2 U.S.C. § 405(g) (“The findings of the Commissioner of Social

Security as to any fact, if supported by substantial evidence, shall be conclusive . . ..”).
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[I. ANALYSIS

In his Statement of Specific Errors, Plaintiff assertwoassignmentsf erra. With
regard to the first assignment of error—the ALJ improperly evaluated the opindemegiof
record in determining that Plaintiff was not disabled under the childhood standard oftgisabil
Plaintiff did not file a timely objection to the Magistea R&R recommending that this
contention of error be overruled. Accordingly, aftaintiff's first assignment of error the Court
ADOPTS the Magistrate Judge’s R&ENJAFFIRM S the Commissioner’s decision.

Plaintiff's second assignment of error also forms the basis @jection to the
Magistrate Judge’s R&R. Specifically, Plaintiff contends that the Matgsitedge erred in
finding that the ALJ provided good reasons for rejecting Plaintiff's treating pap&Sapinion
regarding his adultidability claim.Specifically,Plaintiff argues that the ALJ failed to provide
good reasons for discrediting Dr. Spencer’s opinion regarding Plaintiff's abiligspmnd to
stress, complete tasks, and minimize absences. Plaintiff contends that thatexpkited by
the ALJ and the Magistrate insufficient to contradict Dr. Spencer’s opinion. The Court agrees.

Two related rules govern how an ALJ is required to analyze a treating physician’s
opinion.Dixon v. Comm’r of Soc. Se®No. 3:14ev-478, 2016 WL 860695, at *4 (S.D. Ohio
Mar. 7, 2016). The first is the “treating physician rule.”The rule requires an ALJ to “give
controlling weight to ‘a treating source’s opinion on the issue(s) of the nature andysefvihie
claimant’g§ impairment(s) if the opinion is well-supported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with the other substantial ewidence
[the] case record. LaRiccia v. Comm’r of Soc. Seb49 Fed. Appx. 377, 384 (6th Cir. Z)1

(quoting 20 C.F.R. § 404.1527(c)J2)
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Closely associated is “the good reasons rule,” which requires an ALJ “always give good
reasons . . . for the weight given to the claimant’s treating sswpaion.” Dixon, 2016 WL
860695, at *4ifternal quotations omittgdFriend v. Comm’r of Soc. Se&75 Fed. Appx. 543,
550-51 (6th Cir. 2010); 20 C.F.R. 8 404.1527(c)(2). In order to meet the “good reasons”
standard, the ALJ’s determination “must be sufficiently specific to maketd@my subsequent
reviewers the weight the adjudicator gave to the treating source’s medicahogui the
reasons for that weightCole v. Astrug661 F.3d 931, 93{th Cir. 2011) (internal quotations
omitted)

The requirement of reasaiving exists, in part, to let claimants understand the

disposition of their cases, particularly in situations where a claimant knotnggha

physician has deemed him disabled and therefore might be especially bewildered
when told by an administrative bureaucracy that she is not, unless some reason for
the agency’s decision is supplied. The requirement also ensures that the Ad¢sl appl

the treating physician rule and permits meaningful review of the ALJ's appficati

of the rule.
Wilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th Cir. 2004) (internal citation and quotation
marks omitted). The treating physician rule and the good reasons rule togetihendrat has
been referred to as the “tvabep analysis created by the Sixth Circudlfums v. Comm’r of Soc.
Sec, 975 F. Supp. 2d 823, 832 (N.D. Ohio 20B@mand may be appropriate when an ALJ fails
to provide adequate reasons explaining the weight assigned to the treating physician’s opinion,
“even though substantial evidence otherwise supports the decision of the Commissioner.”
Kalmbach v. Comm’r of Soc. Se409 Fed Appx. 852, 860 (6th Cir. 2011) (internal quotations
omitted);Bernola v. Comm’r. of Soc. Set27 F. Supp. 3d 857, 862 (N.D. Ohio 2015).

In failing to give Dr. Spencer’s opinidhat Plaintiff would likely deteriorate under

stress, be distracted from completing tasks, or be likely to have excessive ghsmrtoaising

weight or eva significant weight, the ALJ cite“the abovesummarized treatment record and
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reported activities of livingire not consistent with the alleged intensity of symptoms and
limitations’ and “the abovesummarized record does not document significant, persistent
ongoing deficits. (R. at 1462—63). However, these reasons are not sufficient to disregard a
treating physician’s opiniorRogers v. Comm’r of Soc. Se¢86 F.3d 234, 246 (6th Cir. 2007)
(holding thatthe ALJ’s statement théthe record does not support the limitations of the severity
suggested by Dr. Stein,” was insufficient to explain why the treating physician’s opiniorotvas
given controlling weight Hale v. Comm’r of Soc. Se807 F. Supp. 3d 785, 794 (S.D. Ohio
2017) (finding that the ALJ’s conclasy statement thahe treating physician’s opinion was not
“well supportedby medically acceptabldinical and laboratory diagnostic techniques nor
consistent withother substardi evidence in the casecord was too ambiguous)Yhe ALJ must
identify thespecific evidence in the recotiolt supports a finding that a treating physician’s
opinion was inconsistent with other substantial evidence in the record and apply thditetbrs
in 20 C.F.R. 8§ 404.1527(@)—length of the treatment relationship, frequency of the
examinationnature and extent of the treatment relationship, supportability of the medical
source, consistency of the medical opinion, specialization af¢h&ng physicianand other
important factors Hensley vAstrug 573 F.3d 263, 266 (6th Cir. 2009). Moreovhg fact that
Dr. Spencer is “not a mental health professional,” is only one factor to be considered when
weighing the opinion of a treating physicidackson v. Comm’r of Soc. Se289 F. Supp. 2d
657, 669 (S.D. Ohio Sep. 23, 201Bhis alone does not provide a good reasoriditing to give

Dr. Spencer’s opinion controlling weiglmarticularlywhere Dr. Spencer’s opinion at issue is

S Effective for claims filed afteMarch 27, 2017, the Social Security Administration’s
new regulations alter the treating physician rule in a number of Wag’0 C.F.R. 88 404.1527,
416.927 (2016).
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based on Plaintiff's mentaind physicalimpairments.

While the Magistrate Judge citdge ALJ’s findingsthat“Plaintiff had graduated from
high school and was feeling better, that he was not experiencing distress, that he had been the
primary caregiver for his grandfather, and that he was actively seeking worR, (B®.,as
possible examples of inconsistencies in the re¢bhedCourt agrees with Plaintiff that without
further explanation, these are not “goods@ns’to reject Dr. Spencer’s opinion, or even reasons
contrary to Dr. Spencer’s opinioRlaintiff testified that while he graduated high school, he
missed so much schodlie to his ailmentthat he had to attend summer school and was almost
hdd back. (R. at 1487). While Plaintiff sometimes reported feeling better, he alstecefmDr.
Spencer indJanuary 2016 that he was “doing badly” and “staying in bed all day” due to the pain
he was experiencingld at 2110). Although Plaintiff did testify thaelacted as one of his
grandfather’s primary caregivers, this only lasted for approximately one month and he dlad to c
his mom to come home to help hird.(at 1495-96). Finally, while Dr. Spencer reported that
Plaintiff had been looking for work sincéshgrandfather’s death, Plaintiff testified tluette of
the reasos he had to leave the or(lyarttime) job he eveheld wasbecause hook too much
time off due to his pain.ld. at 1491-92)See Smith v. Comm’r of Soc. S&. 1:11€V-2313,
2013 WL 943874, at *6 (N.D. Ohio Mar. 11, 2013) (“It is generally recognized that amAi.J
not cherrypick facts to support a finding of non-disability while ignoring evidence that points to
a disability finding.”) (internal quotations otted)).VE Hall acknowledgedhat“anything more
than one day off per month would be work preclusive, up to folivédimes per year.”ld. at
1498-99).

In formulating Plaintiff's RFC, the ALJ failed to discusbat specifiqportions of the

treatmentecord and reported activities of living supgartliscounting Dr. Spencer’s opinion
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that Plaintiff's condition would likely deteriorate under stress, he would beaedrérom
completing tasks, and he would have excessive absences fromTvwhkack ofexplanation
and ambiguity in the ALJ’s critique hinders meaningful review by this CoQdrter v. Comnr
of Soc.Sec, 137 F. Supp. 3d 998, 1007 (S.D. Ohio 20%Bg also Gayheart v. Comm’r of Soc.
Sec, 710 F.3d 365, 377 (6th Cir. 2013) (“The failure to provide ‘good reasons’ for not giving
[the treating doctor’s] opinions controlling weight hinders a meaningful review ohehtte
ALJ properly applied the treating-physician rule that is at the heart of this fegulat-inding
thatthe ALJ did not provide “good reasons” for failing to give Dr. Spencer’s opinion controlling
weight, this error requires revers&8eeHalloran v. Barnhart 362 F.3d 28, 33 (2d Cir. 2004)
(“We do not hesitate to remand when the Commissioner has not provided ‘good reasons’ for the
weight given to a treating physiciasi[opinion and we will continue remanding when we
encounter opinions from ALJ[s] that do not comprehensively set forth the reasons feighe w
assigned to a treating physician’s opinionjisecup v. AstryeNo. 3:10CV00325, 2011 WL
3353870, at *8 (S.D. Ohio July 15, 2011) (finding that remand was warranted where the ALJ did
not identify the medical evidence that he found inconsistent with the treating physician’s
opinion).

The Cart further concludes that the ALJ’s failure to give good reasons for rejecting the
opinion of Dr.Spencerdoes not constitutgée minimisor harmless errokVilson v. Comm’r of
Soc. Se¢378 F.3d 541, 547 (6th Cir. 200&&e minimisor harmless error occurs: (1) if a
treating source’s opinion is so patently deficient that the Commissioner could not possiiily ¢
it; (2) if the Commissioner adopts the opinion of the treating source or makes findingserns
with the opinion; or (3) where the Commissioner has met the goal of the procedural sadéguar

the good reasons rule even though an ALJ has not complied with the express terms of the
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regulation.Id. None of those factors apgs here. Consequently, there is no basis for finding
harmless error.
V. CONCLUSION

Based upon the foregoing, and pursuant to Rule 72(b) of the Federal Rules of Civil
Procedure, after de novodetermination of the record, this Court concludes that Plaintiff's
Objection to the Report and Recommendation of the Magistrate AadgreritThe Court,
therefore SUSTAINS Plaintiff’'s Objection (ECF No. 20).

As to Plaintiff’s first assignment of err@eECF No.11), the CourADOPTS the
Magistrate Judge’s R&FRECF No. 19) andFFIRM S the Commissioner’s decision. As to
Plaintiff's second assignent of erroECF No. 11), the CouREJECTS the Magistrate
Judge’sR&R (ECF No. 19andREVERSESthe Commissioner’s decisiomhis matter is
REMANDED to the Commissioner under the Fourth Sentence of 42 U.S.C. § 405(qg) for
proceedings consistent with this Opinion.

IT IS SO ORDERED.

/s Sarah D. Morrison

SARAH D. MORRISON
UNITED STATES DISTRICT JUDGE
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