Boyd v. Chillicothe Correctional Institution Doc. 8

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JAMESRYAN BOYD,
Plaintiff,
V. Civil Action 2:17-cv-1003

Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Jolson

CHILLICOTHE CORRECTIONAL
INSTITUTION, et al,

Defendants.

REPORT AND RECOMMENDATION
AND ORDER

Plaintiff James Rgn Boyd apro seprisoner, brings this action agairtbe Chillicothe
Correctional Institubn, as well as Warden Charlotte Jenkins, the WasdAssistant “Ms.
Hamilton,” mail room employee Sandra Furniss, and Sgt. Simm@eeDoc. 11). This matter
is before the undersigned for consideration of Plaistifiotion for Leave to Procead forma
pauperis (see Docs. 1, 3) and the initial screen oPlaintiffs Complaint under 28 U.S.C.
§1915(e)(2).

Plaintiff's request to proceed forma pauperiss GRANTED. All judicial officers who
render services in this action shall do so as if the costs had been prep&lds.@& 1915(a).
However having performed an initial screen and for the reasons that follow, it is
RECOMMENDED that the CourDI SMISS Plaintiff's Complaint.

l. LEGAL STANDARD

Because Plaintiff is proceedimgforma pauperis the Court must dismiss the Complaint,

or any portion of it, that is frivolous, malicious, fails to state a claim upon whiigi can be

granted, or seeks monetary relief from a defendant who is immune fromesieth 28 U.S.C.
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§81915(e)(2). Rule 8(a(2) of the Federal Rules of Civil Procedwexjuires a eamplaint to set
forth “a short and plain statement of the claim showing that the pleader is entitled to dalief
reviewing a omplaint,the Court must construe it in Plaintgffavor accept all welpleaded
factual allegations as true, and evaluate whether it cortaimsugh facts to state a claim to
relief that is plausible on its fa¢e Bell Atl. Corp. v. Twombl|y550 U.S. 544, 570 (2007).A
claim has facial plausibility when the plaintiff pleads factual content that allosvedtrt to
draw the reasonable inference that the defendant is liable for the miscoteysd’al Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (citinpvombly 550 U.S. at 556). On the other hand, a
comphint that consists dflabels and conclusioh®r “a formulaic recitation of the elements of a
cause of actighis insufficient. Id. (quoting Twombly 550 U.S. at 555). Althougpro se
complaints are to be construed liberalHaines v. Kerner404 U.S. 519, 520 (1972)basic
pleading essentidlsare still required.Wells v. Brown891 F.2d 591, 594 (6th Cir. 1989).
. BACKGROUND

Plaintiff' s claims relate to nude photogragtes received in the mail, severaf which
were withheld by prison staff. More specifically, Plaintiff alleges that on September 11, 2017,
twenty photos depicting the “nudist fiyle” were mailed to him from Acme Publications.
(Doc. k1 at 4). Of those photos, nine were delivered to Plaintiff, “along with a Notice of
withholding for one photo containingriale genitalianot in a state of arousal.”ld().

On September 12, 201Plaintiff states that he was called to Sergeant Steihbedtkce
(who is not a Defendant in this castor a conduct report hearing for violation ahdil rules”
and “written prison rules.” 14.). Plaintiff alleges that he asked to see the “Mail Rule” that he
supposedly violated, but Sergeant Steinbeck was unable to provide a rule at that time, nor was

one provided at two subsequent hearings between September 12, 2017 and September 15, 2017.



(Id.). Plaintiff s case was then referred to the Rule Infraction Bo@dd).

According to Plaintiff, the Rule Infraction Board held a hearing on September 27, 2017,
and found:

[Plaintiff] guilty of violating rules54 and 61 because he admitted to ordering the

pictures. This was done without having any actual rule violation presented to him

and with a sitting body, Sgt. Simmons stating “Leave them fucking kids alone”

showing her prejudice towards Plaintiff denying his Fourteenth Amendment

Rights to due process by having a bias body on hearing as well as being unable

and knowingly so, of showing which rule was violated.

(Id.). Plaintiff states he “was then punished” witte loss of telephone and email privileges for
thirty days, and the loss of three commissary privilegks). (

Plaintiff also alleges that he filed an Informal Complaint on September 15, 2017,
regarding the withholding ahe otherten photos, for which he did not receive a withholding
form. (Id.). The response to the Informal Complaint explained that pursuant to policy “75
MAL-02,” prisonstaff wasdirected to handle the photos as minor contrabdidl). Plaintiff
acknowledges that he received “a correct naticeithholding form DRC4147 [] for the [other]

10 photos” that were withheld, on September 28, 201d). (The withholding form indicated,

as did the institution’s response to Plaintiff’'s Informal Complaint, that “stéf bbeen directed

to follow pdicy 75-MAL-02, [and] handle these items as minor contrabantt?). ( Plaintiff

admits that while “78MAL -02” is the proper procedure for “nude photographs,” his photographs
do not meet the definition of nude photographs because they are commercially produced and
distributed. Id.).

According to Plaintiff, on September 29, 20WWarden Charlotte Jenkihsssistant Ms.
Hamiltonaffirmed theRule Infraction Board decision.d( at 5). Plaintiff once again alleges he

was denied his due process because he was not provided with the rule \tiidathd at that

time and the facts were ignoredd..



At base, Plaintiffappears to be arguing that his due process rights were violated during
the hearing proceedings and thatis being punished by the institution for the exex@s his
First Amendment right to receive protected materi@d. at 2-5). Plaintiff “seeksa declaration
that the actions are unconstitutional, as well as preliminary and permanentivejualkef of
current and future acts by Defendant and monetary reliefl @ost incurred by this filing,
pursuant to 42 U.S.C. 819838ld. at 1). Plaintiff also asks that Defendants remove the conduct
report fom Plaintiffs Institutional record. I1¢. at 6).
. DISCUSSION

A. DueProcess Claims

Plaintiff alleges that he was denied due process bebausasnot providedwith therule
that he violated. However, Plaintiff acknowledges that he was told he violated tbe Ohi
Department of Rehabilitation and Corrections policy-MBL -02” regarding nude photographs.
(Doc. +1 at 5). Indeed, Plaintitidmits thahe was told that under 5AMAL -02, staff had been
directed to handle the photographs in questions as minor contraband. Plaintiff even included the
text of the rule:

As used in this policy, the term “nude photographs” refers to snapshots, photos,

photocopied or digitally produced pictures, etc. of an adult, child, or infant who is

nude or partially nude above or below the waist and is displaying breast, buttocks,

or genitals. It does not include magazines, calendars, or other professionally

produced materials intended for commercial distribution. Such commercial

materials do remain subject to review under the procedures for withholding

printed materials.
(Id. at 3 (citing Ohio DRC 78/AL-02)). Further, Plaintiff included the text of an additional
rule explaining that nude photographs can in fact be handled as minor contraband:

1. Nude personal photographs may be handled as minor contraband pursuant to

AR 51209-55, Contraband, without the necessity of screening pursuant to AR
5120-9-19(c), Printed Material.



2. Material that dog not meet the definition of “nude personal photographs” is
subject to review and withholding pursuant to AR 59210(c), Printed
Material.
(Id.). Ohio Administrative Code 5128-19(c), which Plaintiff relies on, explains tharinted
Material is extudable if it is deemed to be detrimental to, or to pose a threat to the rehabilitation
of inmates,” an example of which is “sexually explicit material.”

Thus, to the extent Plaintiff allegations claim that he was unaware of what rule he was
violating, his Complaint says otherwis@laintiff was told which rule he violated and provided
the text of the rule to this CourtFurther, Plaintiff acknowledges that he received the correct
notice of withholding form DRC 4147, and it appears he had several hearingdinggide
photographsn question Moreover, hat Plaintiff felt “biased” by the disciplinary process and
his hearing is not a cognizable due process clagtause his ultimaggunishment was simply
the loss of telephone, email, and commissary privilegeee.g, Moe v. NNevada Corr. Ctr.

No. 3:14CV-00689 2015 WL 2448845, at *3 (D. Nev. May 21, 2015) (holding that no due
process protections apply unless the result of the hearing is a punishmenhpghat a
constitutionally cognizable liberty interest as define&amdin v. Conngi515 U.S. 472 (1995))
Carrigan-Terrell v. Moht No. 2:12CV-0215, 2012 WL 936634, at *2 (S.D. Ohio Mar. 20,
2012) (holding that ammate is not entitled tdue processf law & a disciplinary hearing unless
the conditions of confinement result in “atypical and significant hardship” figelgh Sandin

515 U.S. 472)).

Finally, it is unclear ifPlaintiff is alleging issues with the informal complaint that he
filed, but such a claim is not cognizableHarris v. Sowers No. 2:16CV-888, 2016 WL
6680918,at *2 (S.D. Ohio Nov.14, 2016)(holding that “an inmate has no constitutionally

protected right to an effectivgrievanceprocedure”) (citingNValker v. Michigan Dep. of Corr,



128 F App'x 441, 445 (6th Cir. 2005)see also Morin v. ErwayNo. 1215406, 2013 WL
1875998, at*7 (E.D. Mich. May 3, 2013) (“Because an inmate does not have a federal
constitutional right to have a prisgmievanceacted upon, an officiad alleged failure to process
an inmatés grievanceswithout more, is not actionable under Section 1983.").

B. First Amendment Retaliation Claim

Plaintiff alsoalleges that he is being punished by the tih for the exercise of his
First Amendment right to receive protected material in the fdrbemg denied the use of email,
telephoneandcommissary privileges. (Doc-10). “Retaliation based upon a prisorseexercise
of his or her constitutional rights violates the Constitutioflakes v. BrownNo. 1:16CV-418,
2016 WL 3536671, at *11 (W.D. Mich. June 29, 20{d&dng ThaddeusX v. Blatter, 175 F.3d
378, 394 (6th Cir. 1999) (en bandn order to set forth a First Amendment retaliation claim, a
plaintiff must establish that:

(1) he was engaged in protected conduct; (2) an adverse action was taken against

him that would deter a person of ordinary firmness from engaging in that conduct;

and (3) the adverse action was motivated, at least in part, by the protected

conduct.ld. Moreover, a plaintiff must be able to prove that the exercise of the

protected right was a substantial or motivating factor in the defésdalieged
retaliatory conduct.
E.g, id. at *11(citing Smith v. CampbelR50 F.3d 1032, 1037 (6th Cir. 2001).

Here,Plaintiff has not adequatepled the third element, dse has failed to allege that his
imposed punishments weneotivated, at least in part, Iys decision to order the photographs.
In fact, of the twenty photos Plaintiff ordered, he received nine of them, demonstratingethat t
institution was not punishing Plaintifibr ordering these types of picturekstead, Plaintiff was
found guilty in a prisordisciplinary hearing for violating prison mail policies to the other

elevenphotographswhich were classified as “minor contrabanaider prison guidelinesThe

punishment imposed on Plaintifased onhis prison disciplinary hearing is not adequate



evidenceto establish aetaliationclaim. SeeRodriguez v. UhrigNo. 2:16¢v-302, 2016 WL
1572871, at *5 (“If an inmate is found guilty in a prison disciplinary hearing, the inozateot
use 8 1983 to collaterally attack the hedrsngplidity or the conduct underlying the disciplinary
convction.™) (quoting McMillan v. Fielding 136 F. App’x 818, 820 (6 Cir. 2005)).

Further, Plaintiff fails to plead any factual allegations from which the Court could
plausibly infer that Defendantetaliated against PlaintiffSeeWalker v. Mohy No. 2:16CV-
769, 2017 WL 398418, at *6 (S.D. Ohio Jan. 30, 201PJaintiff insteadoffers conclusory
allegations. Plaintiff states that he was “punished for the attempted exerishmg First
Amendment right” and that “evidence will show Defendsiribtal disregard ...as to the few
constitutional rights still left to prisoners by the United States Supreme Couriséimet dourts.
(Doc. 11 at 45). “These types of naked assertions, devoid of further factual enleancare
insufficient to state a plausible claim to relief¥Walker 2017 WL 398418, at *6see also
Williams v. Michigan Def of Corr., No. 2:16CV-221, 2016 WL 6542742, at *7 (W.D. Mich.
Nov. 4, 2016)“[A]lleging merely the ultimate fact of retaliation issufficient. . . [Clonclusory
allegations of retaliatory motivensupported by material facts will not be sufficient to state...a
claim under § 1983."jinternal quotations and citations omitted)

1. CONCLUSION

For the reasons statedt is RECOMMENDED that Plaintiffs Complaint be

DISMISSED.

Procedur e on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse

specific proposed findings or recommendations to which objection is,ntagether with



supporting authority for the objection(s). A Judge of this Court shall makie aovo
determination of those portions of the Report or specified proposed findings or recatiorend
to which objection is made. Upon proper objections, a Judge of this Court may accdpprrejec
modify, in whole or in part, the findings or recommendations made herein, mayer&ogher
evidence or may recommit this matter to the Magistratgelwdth instructions. 28 U.S.C.

8§ 636(b)(1).

The parties are pecifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the District Judge rétheeReport
and Recommendatiae novo and also operates as a waiver of the right to appeal the decision of
the District Court adopting the Report and Recommendat8se Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1S SO ORDERED.

Date:Decembef?2, 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




